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PREFACE. 


In this edition of the new Code of Civil Procedure (Act 
XIV. of 1882), the various. Rulings of the High Courts in 
India, taken principally from the Indian Law Reports, have 
been embodied in their jiroper places un^er each section. 

To enhance the usefulness of the work, I have inserted 
notes indicating the sections which are applicable to the 
Mufassal Small Cause Courts and the Presidency Small 
Cause Courts ; and I have supplemented the work with a 
copious index. 

D. E. CRANENBURGH. 

Juhj 1, 18S'L 
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THE CODE OF CIVIL PI^OCEDURE. 


ACT NO. XIV. OF 1882. 

Received teE G.-G/s Assent on the 10th March 1882. 

An Act to consolidate and amend the laws relating to the Procedure 
of the Courts of Civil .hidicatui^e. 


Whereas it is expedient to consolidate and amend the laws delat- 
ing to the procedure of the Courts of Civil 
Preamble. Judicature ; It is hereby enacted as follows : — 

Preliminary* 

Short title. This Act may be cited as “ The Code of 

Commencement. Civil Procedure and it shall come into force 

on the first day of June, 1882. 

This section and section 3 extend to die whole of British India. 

The other ^^pctions extend to the whole of British 
Local extent. India except thfi^cheduled Districts as defined 

in Act No. XIV of 1874. 


Thb above section applies to M. S. C. C. ^ 

On 28th September 1877 {i.e., three days before Act X. of 1877 cakne into opera* 
tion), an application was made for the enforcement of a money-decree by attachment 
{inter alia) of a political pension enjoy^ by the defendants. Under Act YIII. of 
1859, 8. 216, a notice Was issued on the same day to the defendants, calling upon them 
to show cause why the decree should not be executed. The defendants accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), nnd 
contended that, under s. 266, cl. y, of that Act, the pension was no longer attachable. 
JETeld that all proceedings, commenced and pending when Act X. of 1877 became law» 
were, under Act 1. of 1868, s. 6, to be governed by the law theretofore in force, the 
general rule of construction contained in that section not being affected or varied by 
Act X. of 1877, BS. 1 and 3 ; and that a bond fide application for enforcement of a 
decree in a particular way, coupled with an order of the Court in furtherance of that 
object, as much constitutes a proceeding in execution commenced and pending as the 
actual issue of a warrant of attachment. — ^Vidy&ram v. Chandra Shekharram, 1. L. B.» 
4 Horn. 163. 


Interpretation-clause* 


2. In this Act, unless there be Bomething 
repugnant in the subject or context-^ — 


** chapter :*• 


“ chapt^” means r chapter of this Code t 


" district means the local limits of the jurisdiction of a principal 
« district Civil Court of original jurisdiction (hereinafter 
"District Court :** called a ‘ District Court*), and includes the local 

limits of the ordinary original civil jurisdiction oi %High Court: every 
Court of a grade inferior to that of a District Court, and every Court of 
Small Causes, shall, for the purposes of this Code, be deemed to be 
subordinate to the High Court and the J)istrict Court : 

• Pfc. 1 
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" pleader” means /every person entitled to appear and plead for 
^ „ another in Court, and includes an advocate, a 

** vakil, and an attorney of a High Court : 

Government Pleader” includes also any officer appointed by the 
^'^Governmeitt Pleader :V I^ocal Government to perform all or any of the 
functions expressly imposed by this Code on 
the Government Pleader : 

„ - _ . „ " Collector” means every officer performing 

^ ‘ the duties of a Collector of land-revenue : 

" decree” means the formal expression of an adjudication upon any 
•'deoreeV' right ^claimed, or defence set up, in a Civil 

'Court, when such adjudication, so far as regards 
the Court expressing it, decides the suit or appeal. An order rejecting 
a plaint, or directing accounts to be taken, or determining any question 
mentioned or referred to in section 2M, but not specified in section 588, 
is within this definitions an order specified in section 588 is not within 
this definition : 

order ^ o^er ” means the formal expression of 
•any decision of a Civil Court which is not a 
decree as above defined : 

•' jodgment “ judgment” means the statement given by 
the Judge of the grounds of a decree or order : 
•‘judge:” "Judge” means the presiding officer of a 

Court? ‘ 

“judgment-aebtor:” . “judpentJebtot” means any person 

^ ^ against whom a decree or order has been made : 

r ^' decree- holder ” mepns any person in whose favour a decree or any 
‘Meoteo^idor-” Order capable of execution has been made, and 

includes any person to whom such decree or 
order is transferred : 

written V’ "written” includes printed and litho- 

graphed, and " writing” includes print and litho- 
• graphy : 

" signed” includes marked, when the person making the mark is 
“•igned,*” Unable to write his name; it also includes 

stamped with the name of the person referred 
to: 

"foreign Court” means a Court situate beyond the limits of British 
•• foraiira r«t.rfc .» India, and not having authority in British India, 

foreign Court. established by the Governor-General in 

Council : 

•* foreign jodgment:” " foreign judgment” means the judgment 

' of a foreign Court : 

..public ofltop.” . "public officer” means a person fall- 

ing under any of the following descriptions 
(namely):— 

every Judge ; 

eveiy covenahted servant of Her Majesty ; 

every (^mmissioned officer in the militaiy or naval forces of Her 
Majesty while serving under GpvemmeDt ; 


•‘order:” 


•‘ jadgment :” 
" jndgo :” 


•‘ jndgment-debtori” 


•‘deorae^lderV* 


•‘ written 


•‘ foreign Court ;” 


•* foreign judgment :” 


•'public ofitor.” 
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every officer of a Court of Justice whose dAy it is, as such officer, 
to investigate or report on any matter of law or fact, or to make, authen- 
ticate, or keep any document, or to take charge or dispose erf: any pro- 
perty, or to execute any judicial process, or to administer any oath, or to 
interpret, or to preserve order in the Court, and e^ry person specially 
authorized by a Court of Justice^to perform any of such duties ; 

every person who holds any office by virtue of which he is em- 
powered to place or .keep any person in confinement ; 

every officer of Government whose duty it is, as such officer, to 
prevent offences, to give information of offences^ to bring offenders to 
justice, or to protect the public liealth, s^ety, or convenience ; 

every officer whose duty it is, as such officer, to take,. receive, keep, 
or expend any property on belialf of Goveriynent, or to make any survey, 
assessment, or contract on behalf of Gk)vernment, or to execute any re- 
venue-process, or to investigate, or to report on, any matter affecting 
the pecuniary interests of Government,- or to make, authenticate, or 
keep any document relating to the pecuniary interests of Goveniment, 
or to prevent the infraction of any law for the protection of the pecu- 
niary interests of Government, and every officer in the service or pay of 
Gi)veriin[ient, or remunerated by fees or commission for the performance 
of any public duty. 

And ru any part of Biitiah India in which this Code operates, 
"Govemmeiifc.” ** Government ” includes the Governineut of 

India as w.pll as the Local Government. 

The above section applies to M. C. and P. S. C. C. 

An order under s. 356 of Act X. of 1877. dismiBsing an appeal for the appellant's 
default, is not a “ decree" within the meaning of b. 2, and is not appealable. — Mukbi 
(Judgment-debtor) Fakir (Decree-holder), 1. L. Ik, 3*A1L 382. * 

The term ** judicial proceeding," as used in* Act X. of 1877, s. 2, must be under- 
stood to mean a judicial proceeding of the same nature as a suit or such proceedings 
M are referred to in ss. 333, 522, 526, and 531. The definition given in Act X. of J872 
is not applicable. — Dalpatbhai Bbagubhai v. Amarsang Khema Bhai, 1. L. K., 2 
Bom. 553. 

A DECREE of a Small Cause Court can be executed bj it at any place within the 
local limits of the District Court to which it is subordinate, as defined by Act X. of 
1877, 8. 2, without having recourse to the procedure under s. 648, which applies only 
to cases in which a decree passed in one district has to be executed in another district. — 
Badaii Bebiijea v. Kala Cband Bebajea, 1. L» K., 4 Cal. 823. 

A Collector, when acting under s. 204 of Act XIX. of 1873 as the agent of 
the Court of Wards in respect of the estate of a disqualified person, is a public officer 
within the meaning, of ss. 2 and 424 of Act X. or 1877, and consequently, when 
sued for acts done in that capacity, is entitled to the notice of suit required by the 
latter section. — Colleetor of Bijnor, Manager of the Estate of Chaiidhri l^njit Singh, 
B Minor (Defendant), o. Muuuvar (Plaiutiff), I. L. K., 3 All. 20. 

A DRCRBR-HOLDER, Within the meaning of the Civil Procedure Code, is the 
person whose name appeal's on the record as the peraon in whose favour the decree was 
made, or some person whom the Court has, by order, recognized as the decree- holder 
from the original plaintiff or his representatives. S. 235 of the Civil Procedure Code 
puts on the party applying for execution the obligation of stating any adjustment 
between the parties after decree ; that is, any matter not done through the Court as 
well as any agreement through the Court. — Paupayya v. Narasamiah, 1. L. R., 2 Mad. 
216. 

The effect of the proviso to s. 3 of Act X. of 1877 (taken in connection with 
the definition of the word ‘‘decree" in s. 2) is that, in all suits pending when that 
Act came into force, the practice and piocedure fo be followed down tojlhe final result 
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of 8ucb suits (i.e., when not/jing remains to he done but to execute the decree or to 
appeal from it) are the same as previously existed, but that, in all subsequent proceed* 
ings in execution of the decree or in appeal from it, the practice and procedure pro* 
vided by Act X. of 1877 are to be observed. — Eustomji Burjorji v. Kessowji Naik, 
I. L. K, 3 Bom. 161. 

An Appellate Cour| rejected the application of the legal representative of a 
deceased sole plaintifE-app/ llant to enter his ifame in the place of such appellant on 
the record, on the ground that such application had not been made within the time 
limited by law, and passed an order that the suit should abate. ^Teld that the order 
of the Appellate Court, passed under the first paragraph of s. 366 of Act X, of^ 1877, 
not being appealable under cl. 18, s. 588, of that Act, nor being a decree within the 
terms of s. 2, from which a second appeal would lie, was not appe&lable. — Ahmad Ata 
(Pluintiff) V. Mata Badal Lai (Defendant), I. L. K., 3 All. 844. 

By a decree in an administration-suit, A was appointed Receiver ** to manage 
the estate.** A died, and by a 6u]isequent order B was appointed Receiver. One of 
the defendants in the suit applied to have B removed from the office of Receiver on 
the ground of his alleged mismanagement of the estate. The application was refused, 
Jfcld that the order of refusal was appealable, whether the former Code or the 
present Cede of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree. — Mithibai (Plaintiff) v. Limji Nowroji Banaji and others (Defend- 
ants) ; Harrivullubhdas Calliandas ((Original Defendant), Appellant, v. Ardasar Pramji 
Moos (Receiver and Respondent), I. L. R., 5 Bom. 45. 

The sharers of a joint undivided esiate agieed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that be should settle all the accounts, show the surplus 
at each shaver*8 credit, and prepare lots, after partition of the lands and houses com- 
prehended ill such estate, and have them drawn within one year from the completion 
of the partition. Subsequently, one or such’ sharers applied, under s. 523 of Act X. of 
1877, to have such agreement filed in Court. The other sharers not objecting to this 
course, such agreement was filed accordingly, and the case was referred to such arbi- 
trator. The arbitrator made an award, whereby' he partitioned such estate into lots, 
assigning some only of such lots by name, and wherein he stated that he had not been 
able to settle the accounts owing to the default of the parties, and that, considering 
that the partition should take effect without any delay, he did not ask for further time. 
He further stated that “ all the parties state that they will adjust the aocouuts after 
renewing the agreement,** and that he requested that the uuassigned lots might be 
drawn in Court. The Court made an older confirming the award, and, it being ob- 
jected that the settlement of the accounts should not be postponed, but that they 
should be settled as agreed, directed that the arbitrator should settle the accounts, aud 
gave him a year*s time for that purpose, and some of the parties, not being willing to 
draw the unassigned lots, directed the distribution of such lots “ in reference to the 
age and number** of the sharers. Seld that such order was a “ decree** within the 
meaning of ss. 2 and 522 of Act X. of 1877 : that the arbitrator should himself have 
drawn such lots, or ho should have made the parties draw them ; but, inasmuch as it 
would not have strained the agreement to have had such lots drawn in Court, aud no 
objection bad been taken to the arbitrator not having himself draw^ them, it was not 
incumbent on the Court to have remitted the award in order that the arbitrator might 
have drawn them : that the Couii;, however, should not have distributed such lots in 
the manner it had done, but should have drawn a lot for each person, and in acting as 
it had done it had acted contrary to the award, and for that reason its decree could not 
be maintained : and that, in confirming the award before the accounts had been settled, 
and an award made in respect thereof, the Court bad acted erroneously, inasmuch as 
the award had left undetermined a very important mattei*, viz., the settlement of the 
accounts, and the Court should, under s. 520 of Act X. of 1877, have remitted the 
award for the reconsideration of the arbitrator, and as it had power to remit it upon 
such terms as it thought fit, the Court could have allowed one year, if necessary, for 
the settlement of the accounts ; and on this account, and also because the Court had 
made an order postponing the settlement of the accounts, and thereby made an order 
contrary to and in excess of the award, its decree must be reversed. — Sadik Ali Kban 
(PlaiutlfE) V. Imdad Ali Kban and others (Defendants), I. L. R., 3 All. 286. 
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3 . The enactments specified in the first schedule hereto annexed 
are hereby repealed to the extent mentioned 
Eaaotments repealed. in the third column thereof. But all notifica- 
tions published, declarations and rules made, places appointed, agree- 
ments filed, scales prescribed, and forms framed under any such enact- 
ment, shall, so far as they are consistent with this pode, be deemed to 
be respectively published, made, appointed, filed, prescribed, and framed 
hereunder. 

And when, in any Act, Regulation, or notification passed or issued 
References in previous prior to the day OR which this Code comes into 
force, reference is made to Act No. VIII. of 
1859, Act No. XXIII. of 1861, or the ' Code of Civil Procedure,’ or to 
Act No. X. of 1877, or to any other Act hereby repealed, such reference 
shall, so far as may be practicable, be read as applying to this Code or 
the corresponding part thereof. 

Save as provided by section 99A, nothing herein contained shall 
Saving of procedure in affect any proceedings prior to decree in any 
suits instituted before Ist suit instituted or appeal presented before the 
June, 1882 first day of June, 1882, or any proceedings after 

decree that may have been commenced and were still pending at that 
date. 

Every appeal pending on the twenty-ninjth day of July, 1879, which 
Appeals pending on 29tli would have lain if tfiis Code had been in force 
July, 1879. ^ on the datef of if^s presentation, shall be heard 

and determined as if this Code had been *iu force on such date ; and 
every order passed before the same day, purporting to transfer a case to 
a Collector under section 320, and every notification published before 
the same day, purporting to be issued under section 360, shall be deem- 
ed to Lave been respectively passed and issued in accordance with law. 

The above section applies to M. S. 0. C. 

The effect of Act I. of 1868, s. 6, and Act X. of 1877, s. 3, taken together, 5* 
that the chapter of the new Code of Civil Pi’ocedure which deals with execution Oi. 
decree is prospective, and does not affect proceedings already comnieneed. — In the 
matter of the petition of Uatansi Xalianji and six others, I. L. R., 2 Bom. 148 
^ (F.B.). See also 1. L. R., 3 Cal. 662 (F.B.) ; also I. L. R., 4 Cal. 825. But see 
I. L. K., 2 All. 74. 

The word “ decree” in Act X. of 1877, s. 3, means an order final in its nature, 
and does not include an interlocutory order, such as an order of refei'ence to take ac- 
counts, although sucji order may, iu general, be properly termed a “ decree and 
therefore a suit which has been referred by the Court to the Commissioner to take 
acocunts is still in a stage “ prior to decree” within the meaning of s. 3. — Rustomji 
Burjorji V. K^essowji Naik, I. L. R., 3 Bom. 161. 

The effect of the proviso to s. 3 of Act of 1877 (taken in connection with 
the definition of the word “ decree” in s. 2) is that, in all suits pending when that 
Act came into force, the practice and procedure to be followed dowu to the final result 
of such suits (i.e., when nothing remains to be done but to execute the decree or to 
appeal from it) are tbe same as previousl}^ existed, but that, in all subsequent proceed- 
ings in execution of the decree or in appeal from it, tbe practice and procedure pro- 
vided by Act X. of 1877 are to be observed, — Rustomji JSui’jorji v. Kessowji Naik, 
I. L. R., 3 Bom. 161. 

Where a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is presented against 
such decision, s. 3 of the h'.tter Act dbtinctly iudibatos that such an appeal is to be 
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eoverned by the law of proceAure in force at tbe date of tbe presentation of the appeal. 
Where, therefore, an appeal, presented when Act X. of 1877 was in force, has been dis- 
missed under s. 556 of that Act, the appellant may apply for its re-admission under 
6. 558 ; and if such re-admission is refus^, he is entitled to an appeal under s. 558. — 
£lahi Uuksh o. Marachow, 1. L. K., 4 Cal. 825. 

On 28th September 1877 (/.e., three days before Act X. of 1877 came into opera- 
tion), an application was i/iade for the enforcement of a money-decree by attachment 
(infer alia) of a political pension enjoyed by the defendants. Under Act YlII. of 
1859, 8. 216, a notice was issued on the same day to the defendants, callinj^ upon them 
to show cause why the decree, should not be executed. The 'defendants accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), and 
contended that, under s. 266, cl. g, of that Act, the pension was ho longer attachable. 
Held that all proceedings, commenced and pending when Act X. of 1877 became law, 
were, under Act I. of 1868, s. 6, to be governed by the law theretofore in force, the 
general rule of construction contained in that section not being affected or varied by 
Act X. of 1877, ss. 1 and 3 ; and that a bond fide application for enforcement of a 
decree in a particular way, coupled with an order of the Court in furtherance of that 
object, as much constitutes a proceeding in execution eomnienced and pending as tlie 
actual issue of a warrant of attachment. — Yidyaram v, CbaiuLra Sbekharram, 1. L. K., 
4 Bom. 163. 

In all suits instituted before Act X. of 1877 came into force, in wbicli an ap- 
peal lay to tbe High Court under Act Ylll. of 1859. an appeal still lies, notwitfi- 
standiiig the repeal of that Act by Act X. of 1877. JPer Garth, C.J. — A soit is a 
** judicial proceeding," and the words ** any proceeding" in Act 1. of 1868, a. 6, include 
all proceedings in any suit from the date of its 'institution to its final disposal, and 
therefore include proceedings in appeal. The word ** procedure" in Act X. of 1877, 
8. 3, has not the same meaning ^.s the word ** proceedings" in the above-mentioned 
section. The proceedings in a suit instituted before Act X. of 1877 came into force, 
including a special appeal if the old C^e alltwed one, go on to the end of the suit, 
notwithstanding the repeal of the old 'Code. The procedare" the machinery by 
which those proceedings are conducted) is, after decree, to be that provided by the 
new Code. Per Jackson, J. — The word “decree," as defined in Act X. of 1877, does 
ni'^t include “ orders," either oylginal or appellate, upon matters arising in the course 
of a suit or in execution of a decree. The power of the High Court to hear appeals 
from the Civil Courts in the interior is regulated by Act Yl. of 1871. Act 1. of 1868, 
8. 6, covers proorediiigs taken in execution of decree which have been commenced 
before Act X. of 1877 come into force. Per Markby, Mitter, and Ainslie, J.J. — Cl. 
16 of the Lettera Patent of 1865 empowers the High Court to hear appeals in all 
cases ill which an appeal lay under Act Ylll. of 1859. — Run jit Sing o. Maherban 
Koer, I L. R., 3 Cal. 662 (F.B.). See also 1. L. R., 2 Bom. 148 (F.B.) ; I. L. K., 
1 All. 668 (F.B.) ; I. L. R., 4 Cal. 825. 

Saving of certain Acta ^ Save as provided in the second para- 

aftbctiiig Central Provinces, graph of sectioii 3, iiotliiijg herein contained 
Burma, Paujab, and Oudh. shall be deemed to affect the following enact- 
ments (namely) : — 

The Central Provinces Courts Act, 1865 : 

The Burma Courts Act, 1875 : 

The Panjdb Courts Act, 1877 : 

The Oudh Civil Courts Act, 1879 : 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1861, by a Governor or a Lieutenaiit-Ooveriior in Council, prescrib- 
ing a special procedure for suits between landholders and their tenants 
or agents, 

or any law heretofore or hereafter passed under the Indian Coun- 
cils Act, 1861, by a Governor or a Lieutenant-Governor in Council, pro- 
viding for the partition of immoveable property. 
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And where, under any of the said Acts, conclirrent civil jurisdiction 
is given to the Commissioner and the Deputy Commissioner, the Local 
Government may declare which of such officers shall, for the purposes 
of this Code, be deemed to be the District Court. 

6. The chapters and sectionsstof this Code specified in the second 
Sections extending to Schedule hereto annexed A tend (so far as they 

Provincial Small Canse are applicable) to Courts of Small Causes 
Courts. • constituted under Act No. XL of 1865, and to 

all other Courts (other than the Courts of Small Causes in the towns 
of Calcutta, Madras, and Bombay) exercising the jurisdiction of a Court 
of Small Causes. The other chapters and sections of this Code do not 
extend to such Courts. 

The above section applies to*M. S. C. C. 

The effect of Act X. of 1877, s. 6, conpled with sell. 2, is to render the wliole of 
Chap. XX. (relating to insolvent debtors) inapplicable to a Mufassal Small Cause 
Court, notwithstanding the words “ any Court other than a District Court" and any 
Court situate within his district which occur in that section. Consequently the 
'Government Resolution of 3rd April 1878. investing the Judge of the Small Canse 
Court at Ahmedabad with powers, under the said chapter, to adjudicate in insolvency 
matters, is ultra vires and invalid. — Lallu Ganesh v, Ranchhod Kahandas, I. L. R., 2 
Bom. 641. • 

Saving of jnriBdiotion 6. Nothing in this Code afiects the juris- 

and procedure— dictiou or procedure*— 

Request Courts of of*Militp.ry Courts of Bequest ; 

(6) of a single officer duly appointed in the Presidency of Bombay 
(V) of officers appointed ^ try small suits in military bdz^rs at canton-, 
to try small suits in Bom- ments and stations occupied by the troops of 
bay ; that Presidency ; or 

(c) of Village Munaifs (c) of Village Miinsifs or Village Pan- 

and Village Tauchayats in chAyats Under the provisions of the Madras 
Matlraa ; (Jude ; 

(d) of Recorder of Ran- {d) of the Recorder ^ Rangoon sitting as 

goon sitting as Insolvent an Insolvent Court in Rangoon, Maulmaiu, 

Akyab, or Bassein : 

or shall operate to give any Court jurisdiction over suits of which 
the amount or value of the subject-matter exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction. 

The Deputy Commissioner of Akyab, sitting as District J udge, has power to 
entertain applications under Act X. of 1877, Chap. XX. S. 6 {d) of that Act interposes 
no obstacle in the way of his dealing with such applications, nor does the exercise of 
such power in any way “ affect the jurisdiction of the Recoider of Rangoon" sitting as 
an Insolvent Court in Akyab within the meaning of that section. — Jn re Ahdool 
Hamed, 1. L. R., 4 Cal. 94. 

7. With respect to 

(a) the jurisdiction exercised by certain jAglrdArs and other author- 
Saving of certain Bom- ities invested with powers under the provisions 

bay laws. of Bombay Regulation XIII.»of 1830 and Act 

XV. of 1840 in the cases therein mentioned ; and 

(b) cases of the nature defined in the enactments specified in the 
third schedule hereto annexed, 
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the procedure in lueh cases*, and in the appeals to the Civil Courts 
billowed therein, shall be according to the rules laid down in this Code, 
except where those rules are inconsistent With any specific provisions 
contained in the enactments mentioned or referred to in this section. 

8 . Save as provided in sections 3, 25, 86, 223, 225, 386, and Chap- 
Presidency Small Canso ter XXXIX^, this Code shall not extend to any 
Courts. suit or proceeding in any Court of Small Causes 

established in the towns of Calcutta, Madras, and Bombay. 

But the Local Government may, by notification* published in the 
oflBcial Gazette, extend to any such Court this Code, or any part thereof, 
except so far as relates to appeals and reviews of judgment. 

' • 9. This Code is divided into ten Parts as 

Division of Code. follows : — 

The first Part : Suits in General. 

The second Part: Incidental Proceedings. 

The third Part : Suits in particular Cases. 

The fourth Part : Provisional Remedies. 

The fifth Part : Special Proceedings. 

The sixth Part: Appeals. 

The seventh Part: Reference to and Revision by the High Court. 

The eighth Part : Reviejv of iTudgmeat, 

The ninth Part: Special Rules relating to the Chartered High 

• Courts. 

The tenth Part : • Certain Miscellaneous Matters. 

PART I. 

OF SUITS IN GENERAL. 

/ 

CHAMEK I. 

Op the Jurisdiction op the Courts and Res Judicata, 

No person exempt from 10- No person shall, by reason of his de- 

jurisdiction by reason of scent or place of birth, be, in* any civil proceed- 
desoent or place of birth. ing, exempted from the jurisdiction of any of 
the Courts. 

The above section applies to M. S. 0. C. and F. St 0. C. 

11. The Courts shall (subject to the provisions herein contained) 
Conrts to try all civil have jurisdiction to try all suits of a civil na- 
Buits unless specially barred, ture, excepting suits of which their cognizance 
is barred by any enactment for the time being in force. 

Explanation , — A suit in which the right to property or to an oflSce 
is contested is a suit of a civil nature, notwithstanding that such right 
may depend entirely on the decision of questions m to religious lites or 
ceremonies. 
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Sum as to religious rites or Ceremonies, wliich involve no question of tlie right 
to property or to an office, are hot suits of a civil nature, tior are they intended to be 
brought within the jurisdiction of the Citil Courts. A suit, therefbre, by the plaintiifsj 
as members of a committee of manngement of a Hindu temple, to compel the heredi- 
tary priests df the temple to take out certain ornaments from the treasury of the 
managing committee, atld to obtain a declaration that the said ornaments, after they 
had Iwen so taken out of the treasury, were in the custody*of the priests, and that 
they were responsible for their safe custody, was held unsustainable. S. II of the 
Civil Procedure Code, Adt X. of 1877, introduces no new law. but merely declares the 
law as it has always been sLd ministered. — Vasudev and another (Original Defendants), 
Appellants, v, V^mngji and others (Original PlairitiffS), Respondents, I. L. R., S 
Bum. 80. 


12. Excepit where a suit has been stayed under section 20, the 

Peudiog suits. Court shall not try syiy suit in which the matter 

in issue is also directly and substantially in issue 
in a previously instituted suit for the same relief between the same 
parties, or between parties under whom they or any of them claim, 
pcTiding in the same or any other Court, whether superior or inferior, 
in British India having jurisdiction to grant such relief, or in any Court 
beyond the limits of British India established by the Governor-General 
in Council and having like jurisdiction, or before Her Majesty in Council. 

Explanation. — The pendency of a suit in a foreign Court doea 
not preclude the Courts in British India from trying a suit founded on 
the same cause of action. 

The above seetioh applies to*M. S.«C. C. and P. S. C. (J. 

The judgment of a foreign Coui-t, obtained on a decree of a Court in British 
India, is no bar to the execution of the original decree. — Fakuruddeen Mahomed Assail 
’v. The Official Trustee of Bengal, 1. Ir. R., 7 Cal. 82. • 

13. No Court shall try any suit or issue in wliich the matter direct- , 

Ecs judicata, ly and substantially in issue has been directly 

and substantially in issue in a former suit be- 
tween the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court of jurisdiction 
competent to tty such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and finally decided 
by such Court. 

Explanation /. — The matter above referred to must, in the former 
suit, have been alleged by one party, and either denied or admitted, ex- 
pressly or impliedly, by the other. 

Explanation 11. — Any matter which might and ought to have beert 
tnade ground of defence or attack in such former suit shall be deemed 
to have been a matter directly and substantially in issue in such suit. 

Explanation III. — Any relief claimed in the plaint, which is hOt 
expressly granted by the decree, shall, for the purpose of this section, be 
deemed to have been refused. 

Explanation IV. — A decision is final within the^ meaning of thiar 
section when it is such as the Court making it could not alter (except onJ 
review) on the application of either party or re-consider of its own' 
motion. A decision liable to appeal may be final within the meaning 
of this section until the appeal is made. 

Pr. 2 
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Eccphmation I’'.- -Where persons litigate bond fide in respect of a 
private riglit claimed in common for themselves and others, all persons 
interested in such riglit shall, for the purpose of this section, be deemed 
to claim under the persons so litigating. 

Explanation VT. — Where a foijeign judgment is relied on, the 
prodtiction of the judgment diih^ authenticated is presumptive evidence 
that the Court which made it had competent jurisdiction, unless the 
contrary appear on the record ; but such presumption may be removed 
^y proving tlie want of jurisdiction. 

The above section applies to M. S. C. C. and P. S. C. C. 

An obder refusing an application to execute a decree is notan adjudication within 
the rule of res jndicaia. — Ilurrosoondary Dassee v. Jiiggobundhoo Dutt, I. L. R., 
6 Cal. 303. 

Under Act X. of 1877^ s. 13, the law is now the same as it was under Act VIIT. 
of 1859 prior to the passing of Act 1. of 1872. — Naranji Bhikhabhai t\ Dipa Umed, 
I. L. R., 3 Bom. 3. 

Act X. of 1877, 8. 13, expl. 5, only applies to cases where several different persons 
claim au easement or other riglit under one common title, e.ff. where the inhabitants 
of a village claim by custom a right of pasturage over the same tract of land or to 
take water from the same spring or well. — Kalishunkur Doss r. Gopal Chunder Dutt, 
I. L. R., 6 Cal. 49. 

Tins section does not require a plaintiff at once to assert all bis titles to property, 
or to be tliereafter estopped from advancing then. The maxim, Nemo his vexari 
dehet in eddem causd^ cannot apply wberc the right on whieh the second suit is 
lirouglit is not the same as that asserted in the former suit. — Sadaya Pillai v. Chinni, 
I. L. R., 2 Mad. 352. 

An APriJCATiON by petition under Act IT. of 1874, s. 63, is a suit within the 
meaning of Act X. of 1877, s. 13, and therefore is barred by the disposal of a former 
application in the same niafter under the same section or iimler Act XXIV. of 1867, 
R. 60, which the Act of 1874 repeals ; this is so whether the order is one for payment 
of money or one 'bsmissing the petition. — Eliza Simth \\ The Secretary of State, 
L L. R., ’3 Cal. 340. 

According to the rule of res judicata in England, in order lo make an adjudi- 
cation in one suit a bar to the plaintiff's proceeding in another, it must bo shown, Ist, 
that the parties in both feuits are the same; 2nd, that the thing sought to be recovered 
is the same ; 3rd, that the grounds upon which the claim is founded are the same ; and, 
4th, that the character in which the parties sue, or »re sued, is the same. — Per Garth,. 
C.J., Denobundoo Chowdry w. Kristomonee Dossee, I. L. R., 2 Cal. 152. 

Explanation 5 to s. 13 of the Code of Civil Procedure would not make a judg- 
ment obtained in a suit against one co-sharer binding on anothei co-sharer no party to 
such suit, in respect of the rights enjoyed in common by such co-sharers in their com- 
mon property. Nor could such explanation be applied to a case instituted, or the 
judgment delivered in such case, during the time when the old Code of Civil Proce- 
dure was in force. — Hazir Gazi v. Sonamonee Dassee, I. L. R., 6 Cal. 31. 

Not only may the plea of res judicata, though not taken in the memorand um 
of appeal, be entertained in second appeal, under the provisions of s. 542 of Act X. of 
1377, but even when such plea has not been urged in either of the lower Courts, or 
in the memorandum of appeal, if raised in the second appeal, it must he considered 
and determined either upon the record as it stands, or after a remand for finding of 
fact. — Muhammad Ismail (i'lalntifE) v, Chattar Singh and another (Defendant), 1. L. R., 
4 All. 69. 

When the judgment of a Court of first instance upon a particular issue is ap- 
pealed against, that judgment ceases to he res judicata, and becomes res suh-judice ; 
and if the Appellate Court declines to decide that issue, and disposes of the case on 
other grounds, the judgment of the first Court upon that issue is no more a bar to a 
future suitvthap it would he if that judgment had been reversed by the Court of 





Act X1V.J“ jurisdiction of courts and res judicata. 831 

appeal. — Nilvaru (Original Plaintiff), Appellant, v. Nilvaru and others (Original De- 
fendants). Respondents, 1. L. R., G Bom. 110. * 

Held by the Full Bench that the law of res judicata does not apply in proceed- 
ings in execution of a decree, lleldy therefore, by the referring Bench, where on an 
application for the execution of a decree the question was raised whether the decree 
awaixied mesne-profits or not, and the Court executing it determined that it did not 
awai^ mesne- prf)fits, that such determtnation was not final, but such question was 
open to re-adjudication on a subsequent application for execftition of the decree. — Rup 
Kuari (Judgment-debtor) u. Ram Kirpal IShukul (Decree-holder), I. L. R., 3 All. 141 
(F.B.). • 

In a suit bj^ raiyats against their zanr.indar, praj'ing for measurement of certain 
land, and for a declaration of the amount of yearly rental, it appeai'ed that, in a pre- 
vious suit for rent by the zamindar against the raiyats, the raiyats had alleged that the 
amount of rent and tlie extent of land had been over-stated b^' the zamindar, but the 
Court decided that the rai^'ats were bound by a jaiuabandi signed by them, and re- 
fused to tr 3 " whether the extent had been over-stated. Htld that the present suit was 
not barred as res judicata, — Rogboo Kath Muudul r. Juggut Bundhoo Bose, I. L. R., 
7 Cal. 214. 

The plaintiff sued to recover certain lands, claiming them as a portion of A, and 
alleging that A was portion of a mouza wbicli had been leased to liim in patni by tlie 
zamindar. The suit was dismissed, on the ground that though A was known as a 
part of the plaintiff’s inonza, yet it had been included in a patni lease of an adjoin- 
ing mouza, which the zainiiidars had granted to the defendants ])ieviousl 3 * to the date 
of the plaintiff’s base. Tlie plaintiff brought a second suit claiming another portion 
of A on the same title. Held that the claim was barred as res judicata — Sundhya 
Mala r. Dabi Churn Dutt, 1. L. R., 6 Cal. 715. 

PrAiNTiFF sued for a declaration of moiirosee mohurruree riglits to certain 
lands and for inesno-iirotits, alleging that he had been w’r()ngfulJ>^ ejected by the 
predecessors in title of llic defeiulants., A jireviuiis suit on the same cause of action 
was heard and dismissed on tlie ground <»f limitation : Held that the present suit 
was not harn'd as res judicata under Act VTIJ. of 1809, s. 2 (corresponding with 
Act X. of 1877, s. IH), inasmuch as the first suit having been hrouglit after the 
period allowed by law, the Court in which it w'as instituted was not competent to 
hear and determine it. — Brindubun Chimdor Sirkar rf Dhuuiinjoy Nu^llku^, 1. L. It., 
5 Cal. 246. 

Mati'EE in issue may be defined as matter from which, either by itself or in con- 
nection with other matter, the existence, non-existence, nature, or extent of any right, 
liabilit^s or disability, a&serted or denied in aiiy»^ suit or proceeding, necessarily follows 
(s. 3, Ev. Act) ; and the first and second explanations shew that matter will be consi- 
dered to have been directly and substantially in issue, if it is matter in issue w'-.-oh 
might and ought to have been put forward by either plaintiff or defendant in the pre- 
vious suit. If the plaintiff might have made the same claim in the prior action, but 
did not, the subsequent suit will be barred. — Denobuudoo Chovvdry v, Kristomouee 
Dussee, I. L. li., 2 Cal. 152. 

Tiik qu(‘.stion wdiethor the parties to a suit in a Court of Revenue for arrears 
of rent stand in tlic relation of landlord and tenant is one which it is necessary 
for such Court to. try incidentally for the purpose of disposing of such .suit, but 
not one wdiich such Court lias special jurisdiction to determine, and its determina- 
tion of that question is not that of a competent Court. Consequently, where a Court 
of Revenue determines, in such a suit, that the parties do not stand in such relation, 
such determination does not bar the party alleging that the parties do stand 
in such relation from suing in the Civif Court to establish such relation. — Gopal 
(Plaintiff) r. Uchabal and others (Defendants), I. L. R., 3 All. 51. 

A DEfiiEK against a Karnavan of a Malabar tarwad, as such, is binding upon the 
members of that tarwad, though not parties to the suit, in the absence of fraud or 
collusion. A Karnavan is not a mere trustee, nor do the rules of Courts of E(jnity 
as to the necessity of making cestui que trusts parties to suits against trustees by 
strangers apply to tlie case of a Karnavan and the members of the tarwad. Ex- 
planation 5 of s. 13, Civil Procedure Code, is not limited to the case of a *=1101 under 
fe. 30. The members of a tarwad claim under a Karnavan, suing as such, wfthin 
the meaning of Explanation 5 of s. 1.3. Status of Karnavan dia<UHSf‘d. — \ aran.ikor 
Naiayanan Namburi v. Yaranakot KaraAainan Xanib^ri, 1. L. R., 2 Jl id. 328. 
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Act X. of 1877, s. 13, expl. 2, was meant to apply to a case where thp defendant 
lias a defence whicn, if he had so pleased, he might, and ought to, have brought 
forward ; but, as he did not bring it forward, the suit has been decreed against him. 
Under such circumstances the defendant is as much bound by the adverse decree as 
if he had set up the defence, and he is equally estopped :&om setting up that 
defence in any future suit under similar circumstances. The explanation was never 
intended to enable a party to treat a point of law as having been decided in his 
favour in a former suit, which was in fact* not so decided, and which it was not 
necessary, for the purposes of the suit, to decide at all. — Gbursobhit Abir v. llamdut 
Singh, i, L. R., 5 Cal. 923. 

1, TO whom the obligee a bond for the payment of money in which inimove- 
able property was hypothecated had assigned by sale her right thereunder, sued, by 
virtue of the deed of sale on such boud, for the money d\ie thereunder, claiming tp 
recover by the sale of the hypothecate property. The suit was dismissed pn the 
ground that the deed of sale, not being registered, could not be received in evidence, 
and consequently I's right to sue on such bond failed. I, having procured the exe- 
cution of a fresh deed of sale, and caused it to be registered, brought a second 
suit on such bond by virtue of such deed of sale, claiming as before. Jaeld that the 
second suit was not barred by the provisons of s. 13 of Act X. of 1877. — Ishri Dat 
(Plaintiff) v. Har Nai'ain Lai and others (Defendants), I. L. R., 3 AIL 334. 

In a suit to recover possession of certain land, where it appeared that there had 
been a previous suit between the same parties with respect to the same land, in which 
the then plaintiff sought to have their possession confirmed, and that in that suit the 
lower Courts had decided the case both on the question of title and possession, but on 
s]>ecial appeal the High Court had dealt only with the question of possession, and in 
dismissing the appeal had not gone into the question of title, and the defendant in 
that suit subsequently sued to recover possession of the land. Held that the question 
of title was still open between the parties, and had not been heard and finally decided 
by a Court of competent jurisdiction in a former suit within the meaning of s. 13 of 
Act X. of 1877 (Civil Procedure Code). — Gungabislieu Bhugut v» RoghuoDath Ojha, 
I. L. R.,7CaL 381. 

In order to see whether a question is res Judicata within the meaning of s. 13, 
Civil Procedure Code, the former decree and the questions decitled thereby must 
alone be considered. The words in s. 13, “ has been heard and finally decided by 
such Court,” do not apply to an opinion expressed in the judgment on other issues 
not material for the purpose of the decree, though properly determined under s. 204 
by the Court of first instance. Nianiut Khan v. Phadu Buldia (I. L. R., 6 Cal. 319) 
and Lachman Sing v. Mohan (I. L. R., 2 All. 497) dissented from. Where a plaint- 
iff improperly brings a defendant before a Court, and this suit is dismissed, the 
defendant should not be deprived of costs merely because the Court considers the 
defence a fabrication to meet the plaintiff’s claim. — Devarakonda Narasama (First 
Defendant), Appellant, and Devarakonda Kanaya (Plaintiff), Reapondept, I. L. R., 
4 Mad. 134. 

Where the plaintiff in a suit prays that a person may be substituted on the 
record as the beir of a defendant who has died, the Judge should raise an issue as to 
whether the person sought to be substituted is the heir of the deceased defendant. In 
1872, A brought a suit on a mortage against the mortgagor, a Hindu widow who 
died pending the suit. A then applied that the suit should be revived against B as 
the represeutative of the defendant. B denied that he was such representative, but 
the Judge refused to go into the question, piade B a party, and gave A a decree for 
the sale of the mortgaged property. B subsequently brought a suit to have it de- 
clared, inter alia, that the mortgage and decree only covered the widow’s life-interest. 
Meld that the suit was not barred either as res judicata, or under the provisions of 
s. 244 of the Code of Civil Procedure. — Xanai Lall Xhau v. Basbi Bbuson Biswas, 
I. L. fi., 6 Cal. 777. 

S AND B jointly saed N for the redemption of a mortgage of an eight-anna 
share of a village, B suing as the purchaser from the mortgagor of a moiety of such 
share. N did not, in defence of such suit* assert a right of pre-emption in respect of 
such moiety, although such right had accrued to him on its sale by the mortgagor 
to B. S and B obtained a decree in such suit, and the mortgage was redeemed. N 
subsequcuily sued B and his vendor to ’enforce his right of pie-emptiuu in respect 
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iuch moiety. Keld that it was incumbent upon N iu the former suit to have asserted 
in defence his right of pre-emption in respect of such indlety, inasmuch as if that 
right had been established, it must, so far us B was concerned, have proved fatal to 
his title to redeem, and that, as he had not done so, the suit enforce his right of pre-. 
emption was barred by the provisions of a. 13 of Act X. of 1877, Explanation II.— 
Nnrain Dat (PlaintifE) v, Bhairo Bukhslipal and other (Defendants), I. L. H., 3 AIL 
189. • 

A DEpREE obtained ex parte is not final within the meaning of expl. 4. a. 13 q{ 
Act X. of 1877. Such a decree is not conclusive evidence of the amount of rent pay- 
able by the same defendant in another suit for subsequent rent of the same property. 
Where the plaintiff sued the defendant for a year's rent at the same rate which had 
been decreed to him fm* a previous year in a suit which he had brought against the 
same defendant for rent of the same property, and relied upon the former decree^ 
which had been obtained ex parte, and which he also alleged had been duly executed, 
as evidence of the amount of rent due to him by the defendant, but it appeared that 
the lower Court had found that the alleged execution-proceedings were fraudulent, 
and that no steps has been taken which gave finality to the deci*ee. Held that the 
decree was not conclusive evidence of the amount of rent due from the defendant, or 
of the questions with which it dealt. — ^Nilmuney Singh v. Heera Lall Dass, 1 . I 4 , E,, 
7 Cal. 23. 

The obligee of a bond payable by instalments sued the obligor for four instal- 
ments, claiming with reference to the terms of such bond interest on such instalments 
from the date of such bond. The obligor contended in that suit that, on the proper 
cnnstriictiun of the bond, tbe interest on such instalments should be calculated from 
tlie dates of default. The obligee obtained a deoi*ee for interest as claimed. The obligee 
subsequently again sued the obligor for four instalments, again claiming interest on 
such iustalmenls from the date of such bond. The obligee contended again in the 
second suit that iuterest should only be calculated fibm the dates of default. Meld 
that the question as to the date from which iuterest due on the defaulting instalments 
was exigible under the terms of such bond was It is the ** matter in 

issue," not tbe ** subject-matter" of the suit, that forms the essential test of reejudi-f 
cata in s. 13 of Act X. of 1877. — Phahvan Singh (Plaintiff) v, Risal Singh and 
another (Defendants), 1. L. R., 4 All. 55. , 

A Hindu sued for compensation for the loss of his daughter's services in conse- 
quence of her abduction by tbe defendant, and for the costs incurred by him in pro- 
secuting the defendant criminally for such abduction. The defendant was convicted 
on such prosecution : Meld that the decision of the Criminal Court did not operate 
under s. 13 of Act X. of 1877 to bar tbe determination in such suit of the question 
whether the defendant had or had not abducted tbe plaintifi ‘’8 daughter. Also that 
the plaintiff was entitled to recover the costs qf such criminal proceedings. The 
daughter in this case was a married woman, who had been deserted by her husband, 
and at the time of her abduction was living with the plaintiff her father. Meld by 
Stuart, C.J. — ^That the suit by the father for compensation for the loss of bis 
daughter's services in consequence of her abduction was, imder the circumstances, main- 
tainable. Meld by Oldfield, J. — That a suit by a Hindu father for the loss of his 
daughter's services in consequence of her abduction is not maintainable. — Ram Lai 
(Defendant) v. IVla Ram (Plaintiff), I. L* 4 AIL 97* 

G SOLD an. estate nominally to the minor son of X, but in reality to K. K 
brought a suit in bis minor sou’s name against N, the mortgagee. q£ such estate, to 
redeem the same. N set up as a defence to such suit that such sale was invalid under 
Hindu law, as such estate was a share of certain undivided property qf which he 
Wiis co-sharer, and had been made without his consent. It was finally decided in that 
suit that such estate was a share of such undivided property and not the separate pro- 
perty of G» and that suph sale was invalid, having been made without the couseut of 
N, a co-Bbarer of such undivided property. G subsequently redeemed such estate, aud, 
having done so, sold it a second time to 1 ^. N thereupon sued K to set ^ide such 
sale on the ground as that on which he had defended th^ former suit* Meld 

that the issue in such suit whether such estate was a share of undivided property or 
the separate property of G was res judicata^ inasmuch as X, though not in name, yet 
in fapt, was a “ party" to the former suit in which such issue was raised and finally 
decided. — Khut Chand (Defendant) v. Narain Singh (Plaintiff), I. L. K., 3 All. 812. 
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Explanation 5 of 8^13 of Act X. of 1877 only applies to cases where several dif- 
ferent personR claim an casement or other right under one common title, as, for instance, 
where the inhabitants of a village claim by custom a right of pasturage over the same 
tract of land or to take water from the same spring or well. Where therefore A, in 
defending a suit brought against him by B, to have it declared that he had a right to 
build a wall across a drain, set up a prescriptive right to use the drain, and it was de- 
cided that no such presty iptive right existed ih A ; and, subsequently, C brought a suit 
against B, claiming to use the same drain as an easement, and asking for the removal 
of the wall in question in the former suit, and B set up the judgment in the suit 
between himsell and A, as a. bar to the suit. Held that tlTe right claimed by C not 
being one which he and other inhabitants of the neighbourhood claimed under one 
common title, but a prescriptive right which he claimed individlially in respect of his 
own house and premises, and depending upon the length of time he had used the right, 
was a separate claim, and that the judgment in the suit between B and A did not 
operate as a bar to his suit. — Kalishunkar Doss i*. Gopal Chunder Dutt, 1. L. ii., 
6 Cal. 49. 

Ceutain immoveable property was attaehed in execution of a money-decree 
held by A, dated ‘2*2iid August 1871. On 1st April 187*2, the same property was siib- 
atMpicntly attaehed in execution of a decree held by B, dated l‘Jlh August 1871, 
w’bieli directed the sale of the i)roperty in satisfaction of a charge declared thereby. 
The property was sold in exeeution of the decree. The ^lunsit’ directed that the 
proceeds of the saje should be paid to B. A, wlio claimed lliciii on the giouiid that 
he had first attiiehed tlu3 property, appealed against this orcler. The Judge, declaring 
that A was entitled to the i»roceeds, reversed the Munsif’s order. A then obtained 
an order from the Muiisif, directing B to refund tlic money, wliicb be did, and it was 
])aid to A. B sued A to recover the money by establisiimont of his prior right to 
the same, and for the cancclmept of the Judge’s order, alleging that the same Avas 
made without jurisdiction : Held (by a majority of the Full Bench) tliat the suit 
was one for money received V>y the defendant for the plaintilT’s use, and was Ihci'e- 
fore governed by sch. 2, art. fiQ. Held (by the Division Bench) that A was iK)t 
entitled, us the first attaching creditor, to the sale proceeds. — I. L.Ii., 1 All. 333 (F.B.). 
8ce also Bhawaui Kuar v. liikhi Uam, I. L. 11., 2 All. 354. 

» 

N BEOUGHT a suit agpfinst P for enhancement of rent. P’s defence was, firsts 
that 1*0 notice of enhancement had been given ; secondly , that the rent was nut cn- 
hanceable, as he and his predecessors in title had held it at a fixed rent from the date 
of the Permanent Settlement. The suit was dismissed on the ground that no notice 
had been given ; but the Munsif stated in his judgment that he considered the rent 
eiihanceable, because he did not believe iu the geniiineiiess of the documentary evi- 
dence produced by P, The decree merely ordered that the suit should be dismissed, 
the portion of the judgment as to the enhanceability of the reut nut being embodied iu 
the decree. P, therefore, had no right of appeal against that portion of the judgment. 
Ill a subsequent suit by N against P, for enhancement of rent of the same tenure, |it was 
held that, on the rule laid down by the Privy Council in Soorjeemonee Dayee r. 
Suddanuiid Mohapatler, and Krishna Behari Hoy v, Bumvari Lull Hoy, P was preclud- 
ed, by the decisiou in the former suit, from denying that the rent of the tenure was 
enhanceable, although the decision on that point was not embodied in the decree. The 
material findings iu each case should be embodied in the decree", and if they are not, 
it is iucumbeut on the parties, to avoid their being bound by decisions against which 
they have no right of appeal, to apply to amend the decree in accordance with the 
judgmeut. — Niainut Khan v. Phadu Buldia, 1. L. H., 6 Cal. 319. 

B, WHO held a decree for money against I, caused certain property to be attached 
ill execution of such decree as the property of his judgmeut-deblor. M, the wife of 
I, objected to such attachment, claiming such property as her own. Her objection waa 
disallowed, and she consequently brought a suit against B to establish her right to 
such property. She died while that suit was pending, leaving by will such property 
to her sons. That suit proceeded in the names of her sons, who claimed such property 
under such will. Tke lower Oourts only decided in that suit that such property 
belonged to M, and not to I, and it was therefore not liable to be sold in execution of 
B’s decree against the latter. They did not consider the question whether M’s sons 
were entitled to such property under the mother’s will. In second appeal in that suit 
B coutended^thai 1, as an heir to M, was entitled to a fourth share of such prupeiiy, 
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and siudi share was liable to be sold in execution of such decree. M’a sons did not 
contend before tlie Hijyh Court that they were entitled to wliole of such property 
under tlieir inothpi\s will to the eicclusioii of I. The High Court allowed B*8 conten- 
tion. B brought a fourth share of such property to sale in execution of his decree, and 
purchased it himself. Thereupon M’a sons sued him for such share, claiming it under 
their mother’s will. Held that their mother’s will was a matter whiidi should have been 
made a ground of defence by M’s sons ip the course of the trial of the second appeal 
in the former suit between them and B, and that, not having been so made, it was res 
judicata in the sense of s. 13, Explanation II., Act X. of 18/7. — Sultan Ahmad and 
others (Plaintiffs) v. Mai^la Bakhsh (Defendant), I. L. R., 4 All. 21. 

The plaintiff sued to recover 'possession of certain houses and gi’ounds as belong- 
ing to his zamiiidari, letting forth that the premises in cpiestion had been occupied by 
his paternal grandmother, on whose death the defendants liad taken wrongful pos- 
session. The defendants claimed to be legally entitled to the premises in question, 
ami contended that the plaintiff’s suit Avas baiTed under this section by reason that 
the plaintiff had already, during his grandmother’s lifetime, brought a suit against her 
and the defendant’s father, as a co-defendant, to establish his right to the same pre- 
mises, which suit has been dismissed. The defendants also pleaded limitation. It 
appeared that in the former suit the relief sought by the plaintiff was substantially to 
restrain his grandmother from acts of waste in alienating property which had be- 
longed to her deceased husband by assigning it to lier co-deiVndant ; but that, as 
regards tlie property now claimed, althougli it was mentioned in the plaint, no charge 
had been made that she had assigned it, or intended to assign it, to her co-defendant, 
nor any allegation to show that the co-d(“fcndant had any interest in it. Held, re- 
versing the decisions of the lower Courts, that, under the circumstances, the decision 
in the former suit was not a decision in a suit between the same parties or parties 
under wlioin they claimed, and that the cause of action in the present suit was not 
dcti rmined in tlie former suit. Ileld also that th« defendant’s plea of limitation 
could not be determined without a hndiiyy as to whether the plaintiff’s grandmother, 
who died within the period of limitation^ had iield the premises with the plaintiff’s 
leave, or as a trespasser. —Zamindar of Pittapuruiii l\ Proprietors of Kolunka, I. L. R., 
2 Mad. 23. 

H. THE proprietor of a one-third share of a certain undivided estate, made a gift 
of such share to P. He subsequently, in Eebruary l875, gave a mortgage of such 
share, in his capacity as P’s guardian, to N and S, the two other co-sharers of such 
estate. In March 1878, P, having attained his age of luajority, brought a suit, as a 
co-shaver of such estate, under such gift, against N and S for possession of certain land 
appertaining to such estate, on the ground th.at they were using such laud as if they 
were the sole proprietors thereof. The lower Appellate Court, observing that siirb 
land was the property of the three co-. sharer.'?, that the mortgage of P's rights to I'l 
and S did not affect those rights as such, and that N and S were not justilied in using 
such land, as they were the e^xlusive proprietors thereof, gave P a decree for possession 
of one-third share of such land. N and S appealed to the High Court on the ground 
that P should not have been awarded po.sse.ssion, as they were in possession of such 
land as mortgagees. The High Court remanded the case for the determination of the 
issue thus raised by N and IS ; and the lower Appellate Court found that N and S 
were in possession of P’s share of such estate as mortgagees under the mortgage made 
by H above referred to, and of such land as such. P did not take any objection to 
this finding ; and it was adopted by the High Court, and embodied in its final decree. 
In October 1879, P sued N for possession of his share in such estate, claiming under 
the gift from H, and alleging that the mortgage of such share by H to N was invalid. 
Held that, inasmuch as such mortgage was matter substantially in issue in the former 
suit, the matter in issue in the second suit was res judicata under Explanations I. and 
II,, 8. 13 of Act X. of 1877. — Nirmau Singh (Defendant) r. Phulmau Singh (Plaintiff), 
I. L. R., 4 All. 65. 

In 1864 the obligee of an instalment-bond, in which certain immoveable property 
was hypothecated as collateral security for the payment of the instalments, brought 
a suit upon such bond “ against Z and A (the obligors) and* the property hypothe- 
cated in the bond, defendants,” claiming to recover instalments which were due and 
unpaid, and a declaration of his right to recover instalments w’hich were not due as 
they fell due. He obtained a decree in such suit for “ the amount claimed” against 
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the “ two defendant^/’ It was also provided in snch decree that, '* until the satis- 
faction of the entire atnOant of the bond, the plaintiff can realize the amount of 
each instalment by executing this decree.'* The obligee applied in execution of such 
decree to recover, by the sale of such property, which had passed into the hands of 
third parties after the passing df 6uoh decree, instalments which had beeome due 
after the passing of such decree and had not Itoen paid. Such execution having been 
refused on the ground that such decree waa a mone^* -decree, the obligee brought a 
second suit Upon sUch bond to recover such instalments by the enforcement of the lien 
therein created on such property. M^eld that, although the euforcetoent of such Hen 
was claimed in the former suit, yet, inasmuch as it was vtiry questionable whether 
the Court was competent to* grant the second , relief claimed in that suit, a de- 
claration of right to recover instalments which were not due in ‘execution of a decree 
for instalments which were due, and the clattti in the second suit was not the same 
as that in the former suit, the plaintiff asking for instalments said to be actually due* 
and not for a declaratory decree for instalments not due, the second suit was not 
birred by s. 13 of Act X. of 1877. — Umrao Lai and another (Defendants) v. Behari 
Sing and another (Plaintiffs)^ 1. L. B., 3 Alh 297. 

The jurisdiction of a StUalt Caudle Court it Uot ousted in a suit for damages for 
carrying away the produce of certain land when the defendant sets up title to the land 
in answer to the claim. S. 586 of the Code of Civil Procedure precludes a second ap- 
peal in a suit for damages under Rs. 500, although the suit has been instituted in the 
District Mnnsif's Court and not in a Court of Small Causes, and although a question 
of title has been raised by the defendant and decided. Per Tufnet, C.J. — When a 
suit is brought in a form in which it is cognizable by a Small Cause Court under Act 
XI. of 1865, the Court cannot decline jurisdiction if it appears that incidentally » 
question of title is raised which it has not jurisdiction to determine for any other 
purpose than the decision of the suit before it. Under such circumstances the Court 
tatkyt however, properly grant a reasonable adjournment that the question may be liti- 
gate and detei*mined by the proper tribunaU Per Mnthisami Ayyar, J. — The ques- 
tion, what is a suit of the nature eCgnizable in Courts of Small Causes within the 
meaning of s. 586 of the Civil Procedure Code, has reference to the mode of adjudi- 
cation and not to the forum^ and the fact that the suit is instituted in the District 
Munsif’s Court and not in a C(mrt of summary jurisdiction makes no difference for 
the purposes of that section. *lf the matter adjudicated on in a suit is only incident- 
ally in issue or cognizable, the adjudication is final, whether by a Court of concurrent 
or limited jurisdicticii, only for the purpose and object of that suit. Per Innes J. — 
The decree of a Small Cause Court in a case where a question of title is raised inci- 
dentally is no bar to a suit upon the title under s. 13, expl. 2, of the Civil Procedure 
Code, because the Small Cause Court is not competent to pass a decree upon the 
title. — Manappa Mudali (Plaintiff) Appellant, v. S. T. McCarthy (First Defendant)/ 
Bespondent, 1. L. B., 3 Mad. 192. 

The decision by a competent Court, that an application for the execution of a 
decree is barred by limitation, has the effect of res judicata ; and although such 
decision may be erroneous, yet so long as it remains unreversed in appeal it is valid 
and binding, and the question cannot be re-opened. A decision, that an application 
for execution is not time-barred, has a similar effect. On the 15th April 1868, the 
plaintiff applied for the execution of a decree held by him against the defendant, 
and certain’ houses were thereupon attached.- In April 1869, the attachment was 
raised On the intervention of a third person^ The plaintiff then brought a suit to* 
establish his right to attach the houses, and obtained a decree on the 28th February 
1871. An appeal was made, and the suit was finally decided in the plaintiff V faVoUr 
in April 1873. After the plaintiff bad obtained his original decree, and while the 
appeal was pending, he applied for the sale of the houses in execution on the 30th 
l^oves^r 1871, and subsequently made three orther applieatioiis withdn thi*ee years 
of each other, the last of which was dated the 30th October 1876.' The Court 
rejected this application on the 28th November 1876, on the ground that the execu- 
tion of the decree was barred, as more than three years had elapsed between the first 
and second application^ (t.e., the applications of the 15th April 1866 and 30th 
November 1871). The plaintiff appealed against the order ; but his appeal was 
rejected, because he ha>d failed to produce witli it a copy of the order appealed 
against. The plaintiff took no further steps in that proce^ing, but made a fresh 
application for execution on the 10th August 1878. Tlie Subordinate Judge rejected 
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it, on the ground that the execution wag barred, the matty being re 9 Judieaia. In 
appeal, the District Judge reversed that order, and allowed execution. On appeal 
to the High Court, Held^ on the authority of Mungul Persliad Dichit v. Grija Kant 
Lahiri Chowdry ([L. R. 8 Ind. Ap, 123) that the _rule of res judicata applied, and 
that the application of the 30th November 1871 was time-barred, and, a fortiori^ 
every subsequent application was ban*ed^ Semhle . — A proceeding in execution is a 
proceeding w^hich terminates in a decree as defined by ^ 244 of the Civil Pro- 
cedure Code (Act X. of 1877), and is, therefore, a suit wifiiin the meaning of the 
Code. — Manjunath Badrabhat (Original Defendant), Appellant, v. Vcnkatesli Govind 
Shanbhog (Original Plaintiff), Respondent, 1. L. R., 6 pona- 54 

When foreign jnd^ent 14. No foreign judgment shall operate as 

no bar to auit in British a bar to a suit in British India — 

India. 

(a) if it has not been given on the merits of the case ; 

(&) if it appears on the face of the proceedings to be founded on an 
incorrect view of international law or of any law in force in British 
India : 

(c) if it is, in the opinion of the Court before which it is produced’ 
■ contrary to natural justice : 

{d) if it has been obtained by fraud : 

(c) if it sustains a claim founded on a breach of any law in force 
in British India. 

The above section applies to M. S. C. 0. and P. S. C. C. 

• 

The judgment of a foreign Court, obtained on a decree of a Court in British 
India, is no bar to the execution of the original decree. — FakuruddccD Mahomed 
Assan v. The Official Trustee of Bengal, I. L, A, 7 CuL 82. 

CHAPTER IL . 

Of THE Place of Suing. 

Court in which suit to bo 15. Every suit shall be instituted in the 
inatitutod. Court of the lowest grade competent to try it. 

The above section applies to M. S. C. C. 

For the purpose of determining the question of jurisdiction, the valuation of 
a suit should be computed according to the market-value of the subject-matter of 
the suit, and not according Ic the special rules applicable to valuation fixed in Act 
VII. of 1870. — Kdlubiu Bliiw^aji v, Vishram Mawaji, I. L. R., 1 Bom. 543. 

The valuation of suits, for the purpose of jurisdiction, is perfectly distinct 
from their valuation for the fiscal purpose of court-fees. Therefore Coui-t-fecs 
Acts, which are fiscal enactments, arc not to be resorted to for construing enactments 
which fix the valuation of suits for the purpose of determining jurisdiction. — Daj^a- 
chand Nemchand i?, HemchanJ Dliaramcliand, I. L. R., 4 Bom. 515 (F. B.). 

Where a person has preferred a claim to property attiichod in execution of a 
decree, on the ground tl at such property is not liable to such attachment, and an 
order is passed against him, and he sues to • establish his right to such property: 
Held that the value of the subject-matter in dispute in such suit, for the purposes 
of jurisdiction, will be the amount of such decree. — Gulzaree Lai v. Jadaun Rai, I, 
L. R., 2 All. 799. > 

Section 6 of Act VIII. of 1859 (corresponding with s. 15 of Act X. of 1877), 
which provides that “ every suit shall be instituted in the Court of the lowest gi'ade 
competent to try it,” does not affect the jurisdiction of a subofdinate Judge to try 
a suit w'herein several causes of action are joined, the cumulative value of which in 
over Rs. 1,000 ; notwithstanding that, if separate suits had been brought on these 
several causes, such suits must have been instituted in the court of the Munsif. — 
Mashoollah Khan v. Ram Lall Agurwallah, L L. R., 6 Gal. 6. w 

* • Pr. 3 
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Suita to bo inatituted' 10^ Subject to tbe pecuniary or other limit- 
wher, subject-matter situ- prescribed by any law, suits 

(а) for the recovery of immoveable property, 

(б) for the partition of immoveable property, 

(c) for tbe foreclosure or redemption of a mortgage of immoveable 
property, 

(d) for the determination of any other right to, or interest in, 
immoveable property, * 

(c) for compensation for wrong to immoveable property, 

(/) for the lecovery of moveable property actually under distraint 
or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 

Provided that suits to obtain relief respecting, or compensation for 
wrong to, immoveable property, held by oi on behalf of tlie defendant, 
may, when the relief sought can be entirely obtained through his personal 
obedience, be instituted either in the Court witliin the local limits of 
whose jurisdiction the property is situate, or in the Court within the 
local limits of whose jurisdiction he actually and voluntarily resides, or 
carries on business, or personally works for gam. 

Explan ation. — In this section ‘ property' means property situate 
in British India. 

The above section applies to M. S. C. C. 

Suita to be instituted 17. Subject to the limitations aforesaid, all 

where defendants reside or other suits shall be instituted in a Court within 
cause of action arose. .the local limits of whose jurisdiction — 

(а) the cause of action arises, or 

(б) all tbe defendants, at the time of the commencement of tlie 
suit, actually and voluntarily reside, or cari^\?^ bj].sihess, or personally 
work for gain ; or 

(c) any of the defendants, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on business, or per- 
sonally works for gain : provided that either the leave of the Court is 
given, or the defendants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in such institution. 

Explanation /. — Where a person lias a permanent dwelling at one 
place, and also a lodging at another place for a tomparary purpose only, 
he shall be deemed to reside at both places in respect of any cause of 
action arising at the place where he has such temporary lodging. 

Explanation II. — A Corporation or Company shall be deemed to 
carry on business at its sole or principal othce in British India or, in 
respect of an}^ cause of action arising at any place where it has also a 
subordinate odice, at such place. ^ 

Illustrations. 

(a.) A is a tvadf^sman in Calcutta. B carries on business in Dehli. B, by bis 
agent in Calcutta, buys goods of A, and requests A to deliver them to the East Indian 
Railway Compan 3 \ A delivers the goods accordingly in Calcntta. A may sue B for 
the pi ice of the goods either in Calcutta, where the cause of action has arisen, or in 
Dehli, wher^ B carries ou busiuess'. 
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(&.) A resides at Simla, B at Calcutta, and Cat Debli. A, B, and C being together 
at Benares, B and G make a joint promissory note payable on d«>mand, and deliver it 
to A. A may sue B and C at Benares, where the cause of action arose. He may also 
sue them at Calcutta, where B resides, or at Dehli, where C resides ; but in each o£ 
these cases, if the non-resident defendant objects, the suit cannot be maintained with- 
out the leave of the Court. . 

The above section applies to M. S. C. C. 

18. In suits foiv compensation for wrong done to person or move- 
Suits for compensation ^iblc property, if the wrong was done within the 
for wrongs to person or local limits of the jiirisdiciioD of one Court, and 
moveables. the defendant resides, or carries on business, or 

personally works for gain, within the local limits of the jurisdiction of 
another Court, the plaintiff may, at his option, sue in either of the said 
Courts. 

niustratiotis. 


(a.) A, residing in Dehli, beats B in Calcutta. B may sue A either in Calcutta 
or in Dehli. 

(6.) A, residing in Dehli, publishes in Calcutta statements defamatory of B. B 
may sue A either in Calcutta or in Dehli 

(c.) A, travelling on the line of a Railway Company whose principal office is at 
Howrah, is upset and injured at AllaliSbad negligence imputable to the Company. 
He may sue the Company either at Howrah or at Allahabad. 

The above section applies to S. C. C. 


19. If the suit be to obtain rfelief respecting, or compensation for 
Suita for immoveablo pro. " '’O".? in>m(Jveal)le property situate within 


perty situate in single dis 
triofc, but within jurisdio 
tioii of different Courts. 


the limits of a single district, but within the 
jurisdiction of differeut Courts, the suit may 
be iustituted in the Court within whose juris- 
diction any portion of tlie property is situate ; provided that, in respect 
of the value of the subject-matter of the suit, the entire claim be cog- 
nizable by such Court. 


If the immoveable property be situate witbiathe limits of different 
Suits for immoveable pro. districts, the suit may be instituted in any 
perty situate in different Court, otherwise competent to try it, within 
districts. whose jurisdiction any portion of the property 

is situate. 


The above section applies to M. S. C. C. 

Under Act X. of 1877, 19, it is not necessary to obtain the leave of the Court 

under cl. 12 of the Chartoj' lo sue in respect of immoveable property sitiifite partly 
within and partly without tlic ordiuary original civil jurisdiction of the High Court.— 
Narain Singh v. Bam Lali Mookeijee, I. L. li., 3 Cal. 370. 

20. If a suit which may be instituted in more than one Court is 
Power to stay proceedings instituted in a Court within the local 
where all defendants do not whose jurisdiction the defendant or all the 
reside within jurisdiction. defendants does not OF do not actually and 
voluntarily reside, or carry on business, or personally work for gain, the 
defendant or any defendant may, after giving notice in writing to the 
other parties of his intention to apply to the Court to stay proceedings, 
apply to the Court accordingly ; 
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and if the Court, ^fter hearing such of the parties as desire to be 
heard, is satisfied that justice is more likely to be done by the suit being 
instituted in some other Court, it may stay proceedings either finally or 
till further order, and make such order as it thinks fit as to the costs 
already incurred by the parties or any pf them. 

In such case, if the plaintiff so requires, the Court shall return the 
plaint with an endorsement thereon of the order staying proceedings. 

Every such application shall be made at the earliest possible oppor- 
^pplicatiou wben to be tunity, and in all cases befoi^ the issues are 
made. Settled ; and any defendant not so applying 

shall be deemed to hare acquiesced in the institution of the suit. 

The above section (except para. 4) applies to M. 8. C. C. and P. S. C. C. 

An acknowledgment in writing of a debt by a judgment-debtor is not such an 
acknowledgment as is contemplated by s. 20, and will not, therefore, operate to 
extend the period of limitation in favor of the judgment-creditor. The debt referred 
to in that section is not a judgment-debt, but a liability to pay money for which a 
suit can be brought. — Mungol Prashad Dichit v. Shama Kanto Lahory Chowdhry, 
I. L. R., 4 Cal. 708. See also I. L. R., 6 Cal. 894. 


21. Where the Court, under section 20, stays proceedings, and the 
Remission of court-fee plaintiff re-institutes his suit in another Courts 
where suit instituted in the plaint shall not be chargeable with any 
another Conrt. court-fee ; provided that the proper fee has 

been levied on the institution of the suit in the former Court, and that 
the plaint has been returned by such Court. 

The above section applies to M. S. C. C. and P. S. C. C. 


stituted suborO Lnato 
same Appellate Court. 


22. Where a suit may be instituted in more Courts than one, and 
Procedure where Courts D«ch Courts are subordinate to the same Ap- 
iu which suit may be in- pellate Court, any defendant, after giving notice 
in writing to the other parties of his intention 
to apply to such Court to transfer the suit to 
another Court, may apply accordingly ; and the Appellate Court, after 
hearing the other parties, if they desire to be beard, shall determine in 
which of the Courts having jurisdiction the suit shall proceed. 

23. Where such Courts are subordinate to different Appellate Courts, 
Procedure where they are but are subordinate to the same High Court, 
Bot BO subordinate. any defendant, after giving notice in writing 

to the other parties of his intention to apply to the High Court to 
transfer the suit to another Court having jurisdiction, may apply accord- 
ingly. It the suit is brought in any Court subordinate to a District 
Court, the application, together with the objections (if any) filed by the 
other parties, shall be submitted through the District Court to which 
such Court is subordinate. The High Court may, after considering the 
objections (if any) of the other parties, determine in which of the Courts 
having jurisdiction the suit shall proceed. 

24. Where such Courts are subordinate to different High Courts, 
Procedure where they are any defendant may, after giving notice in 
subordinate to diffeft'ent writing to the other parties of his intention to 
High Courts. ^ apply to the High (jourt within whose juris- 

diction the Court in which the suit is brought is situate, apply accord- 
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If the suit is brought in any Court subordingite to a District Court, 
the application, together with the objections (if any), filed by the other 
parties, shall be submitted through the District Court to which such 
Court is subordinate ; 

and such High Court shall, after considering the objections (if any), 
of the other parties, determine in which of the several Courts having 
jurisdiction the suit shall proceed. 

25. The High (5ourt or District Court may, on the application of 
Transfer of suits. * parties, after giving notice to the 

parties, and hearing such of them as desire to 
be heard, or of its own motion without giving such notice, withdraw 
any suit, whether pending in a Court of first instance or in a Court of 
appeal subordinate to such High Court or District Court, as the case 
may be, and try the suit itself, or transfer it for trial to any other such 
subordinate Court competent to try the same in respect of its nature 
and the amount or value of its subject-matter. 

For the purposes of this section, the Courts of Additional and 
Assistant Judges shall be deemed to be subordinate to the District 
Court. 

The Court trying any suit withdrawn under this section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. • 

The above section applies to M. S. Cf. C. ai^ (except paras. 2 and 3) to F. S. C. C. 

• 

The High Court cannot make an order of transfer of a case under Act X. of 
1877, s. 25, unless the Court from which the transfer is sought to be made has juris- 
diction to try it. — Govind Chunder Goswami v. Rungun, Money, I. L. R., 6 Cal. 60. • 

The High Court cannot make an order of transfer of a case under s. 25 of the 
Code of Civil Procedure, unless the Court from which the transfer is sought to bo 
made has jurisdiction to try it. — Peary Lull Mozoomdar v. Konial Kisliore Dassia, 
I. L. R., 6 Cal. 30. 

Ss. 25 and 647 of the Civil Procedure Code (Act X. of 1877), arc both ap])li- 
cable to Courts of Small Causes in the mufassal, and the former section is extendea 
by the latter to execution-proceedings in such Courts. Under s. 25 of the Civil Pro- 
cedure Code, Act X. of 1877, tlie District Judge has power to withdraw an appli- 
cation for execution of a decree from a subordinate Court (such as a Mufassal Court 
of Small Causes) and to dispose of it himself, or to transfer it to another subor- 
dinate Court competent to deal with it. The distinction made for the purposes of 
limitation between suits, appeals, and applications by the Limitation Acts, has no bear- 
ing . upon a question of jurisdiction. — Balaji Ranchoddas as manager of the estate 
of Mohanlall Dalsukhram, Deceased (Applicant), I. L. R., 5 Bom. 680. 


CHAPTER III. 

Of Fabties, and theie Appearances, Applications, and Acts. 

26. All persons may be joined as plaintiffs in whom tbe right to 
Persons who may be any relief claimed is alleged to exist, whether 
joined as piaintifb. jointly, severally, or in the alternative, in respect 

of the same cause of action. And judgment may be given for such 
one or more of the plaintiffs as may be found to be entitled to relief, for 
such relief as he or they may be entitled to^ without any amendment. 
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But the defeudaut, though unsuccessful, shall be entitled to his 
costs occasioned by so joining any person who is not found entitled to 
relief, unless the Court, in disposing of the costs of the suit, otherwise 
directs. 

, The above section applies to M. S. C. C. and P. S. C. C. 

27. Where a suit has been instituted in the name of the wrong i 
Court may aubatitute or person as pldntiff, or where itis doubtful whether 

add plaintiff for or to plaint- it has been instituted in the name of the right 
iff suing. plaintiff, the Court mav.^i f satisfied that the suit 

i-has been so commenced through a l)ond fide mistake, and that it is 
^necessary for the determination of the real matter in dispute so to do, 
order any other person or persona to be substituted or added ^ glainti^ 
or plaintiffs upon such terms as the Court thinks just. ' 

The above section applies to M. S. C. C. and P. S. C. C 

28. All persons may be joined as defendants against whom the 
Persons who may be join- right to any relief is alleged to exsist, whether 

ed as defendants. jointly, severally, or in the alternative, in respect 

of the same matter. ^ 

And judgment may be given against such one or more of the de- 
fendants as may be found to be liable, according to their respective 
liabilities, without any amendment. 

The above section applies to M. S. C. C. and P. S. C. C. 

A STRANGER to a contract of which specific performance is sought cannot be a 
party to the suit. Where, therefore, the plaintiff sued as against one defendant for 
specific performance of a contract to sell land, and as against another for a declaration 
that lie was not entitled to any charge upon the said lands : Held that the latter de- 
fendant- was improperly made a party to the suit. — Luckuinsey Ookerda (Plaintiff) v. 
Pazulla Cassumhhoy and others (Defendants), I. L. R., 5 Bom. 177. 

Reading bs. 28, 29, and 32 of the above Act together, wlicre an application is 
made under s. 32 for the addition of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only where there are questions directly 
arising out of and incidental to the original causes of action, iu which such person 
has an identity or community of interest with the original plaintiff or defendant.— 
Naraini Kuar v. Durjan Kuar, Naraini Knar v. Piarey Lai, I. L. R., 2 All. 738. 

Tub plaintiffs brought a suit to recover certain sums of money from the defend- 
ants, due to them under certain contracts which they alleged had been entered into 
by themselves, and one A D, as agent of the defendants, and asked for an account. 
The defendants, in their written statement, contended that there was no privity of 
contract between themselves and the plaintiffs, and denied the alleged agency of 
A D. The plaintiffs, before the hearing, applied to the Court to* have A D added as 
a party-defendant under ss. 28 and 32 of Act X. of 1877, asking to be allow^ed to 
amenci their plaint so as to pray for relief in the alternative against the original de- 
fendants or the said A D, or both against the original defendants and the said A D. 
Held that, under s. 28, they were entitled to the order on the authority of the case 
of Child V. Stenning (L. R., 5 Ch. D. 695). — Buddreo Doss and another v. Hoare, 
MUler, and Co., I. L. R., 8 Cal. 170. 

Per Field, J. — Where a person sued for rent sets up the title of a third party 
and alleges that he holds under, and pays rent to, him, such tim’d party ought not to 
be made a party to the suit so as to convert a simple suit for arrears of rent into one 
for the determination of the title to the property in respect of which, the rent is 
claimed. Such a suit raises only two issues, viz. : — (1) does the relation of landlord 
and tenant exist between the plaintiff and defendant ? (2) are the alleged arrears of 
rent due and unpaid ? and these are questions in which the plaintiff and defendant 
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are alone concerned, and no tliird party claiming a title adverse to the plaintiff can 
properly be made a party to the trial of these issues. S. i8 of the Civil Procedure 
Code is not imperative, but allows a discretion to be exercised ; and in such a suit it 
is better, both in the interests of Government and for the proper adjudication of the 
question of title, that it should be tried by a competent Court in a suit dhectly framed 
and brought for that purpose. — Lodai Mollah (Defendant) v. Kally Dass Roy (Plain- 
tiff), I. L. R., 8 Cal. 238. 

The creditor of an insolvent, who had assigned all his property to trustees for 
the benefit of all his creditors generally, sued him for his debt, joining the trustees 
as defendants on the groilnd that they had refused to register his claim. The trustees 
had refused to register the claim on the ground tliat Ihe plaintiff had not applied for 
its registration within*the time notified by them, and that he would not consent to 
abide by the order which tlic High Court might make on an application by the trus- 
tees for its advice regarding the claims of creditors who, like the plaintiff, had applied 
foi the registration of their claims after such time, but before the assets of the insol- 
vent had been distributed. The deed of trust empowered the trustees to distribute 
the assets of tlie insolvent after a certain time among the creditors who had preferred 
their claims within that time, and declared that they should not be liable for such dis- 
tribution to creditors who had not prefeiTcd their claims within that time ; but it did 
not f^nipower them to refuse to register claims made' after that time, but before dis- 
trihiition of the assets. Held that the trustees had bceu properly joined as defend- 
ants in such suit ; that their refusal to register the plaintiff ’s claim gave him a cause 
of action against them ; and that, inasmuch as tlie plaintiff had applied for the regis- 
tration of h^s claim heioie the distribution of the assets, the trustees had improperly 
rei'iised 1o register it. — Ajmlhia Nath* and others (Defendants) v. Anaut Das and 
another (Plaintiff ), T. L. R., 3 All. 799. 

A. I>, C, and D, w'cre the proprietors of a 2a. IJg share in mouza E, and also of 
a 2a. I3g. sliare in a mouza F, both in the district of Bhagalpur. On the 19th 
Beiffemher 1872, A, B, C, ami D mortga^‘d their shares in E and F, together with 
property in the district of Tirhut, to ilie plaintiff:. On the 24th March 1873, A 
mortgaged his sliare in E and F u) J. On the 13th November 1872, A and B mort- 
gaged their shares in E to K. On tlie 25th March 1874, J obtained a decree on his 
mortgagii. and tlie inteix'sls of A and B were pui’chased pn the 5th Januaiy 1875 by* 
L. On the 17th April 1874, M, to whom the first mortgage had been assigned, 
o])taine<l a decree and attached the property mortgaged. L objected that he liad 
already purchased the interests of A, and on the objection being allowed, M institut- 
ed a suit against L foj- a declaration of priority, and obtained a decree on the 9th 
August 187(5. In execution of tliis decree the property first mortgaged was sold on 
the 4th March 1878, and after satisfying the mortgage, a surplus of Rs. 7,604 
remained. After tlie institution of the first suit, and before L’s purchase, the 
plaintiff: instituted a suit upon his mortgage in the Tirhut Court without having 
obtained leave to include that portion of the mortgaged propeity situate in the 
Bhagalpur district. On the 17th July 1874, a decree was made in tins suit. On the 
17th January 1877, K obtained a decree on his mortgage', and shares of A and B in 
E were sold, and jiurchasod on the 3rd September 1877 by N. The plaintiff had his 
decree transferred for execution to the Bhagali>ur Court, and he attached the 
surplus sale-proceeds and ala. 9g. share in E. This attachment was withdrawn on 
the objection of L, who drew out the surplus sale-proceeds. The share purchased 
by N was also released from attachment. The plaintiff now sued L, N, and the 
mortgagors for a declaration that his decree of the 17th July 1874 affected the K 
property, to recover the sir plus sale-proceeds from L, and in case tlie decree should 
not be valid to the extent mentioned, for a decree declaring his prior lien on the pro- 
perty in E. It "was contended for the defendants that the Tirhut Court had no 
jurisdiction in respect of the Bhagalpur property ; that the suit was bad for multi- 
fariousnf'ss ; that certain persons, co-sharers wnth the plaintiff, should have been 
made parties ; and that the cause of action had been split. Held that the Tirhut 
Court had no jurisdiction in respect of the Bhagalpur property ; that the suit vras 
not bad by reason of multi fariousness ; and that it was not accessary to make the 
plaintiff’s co-sharers parties, as he might be regarded as eontmeting on behalf of 
himself and the other members of the family as undisclosed principals. Held also 
that the cause of action had been split. — Bungsee Sing «?. Soodist Lall, I. L. R., 7 
Cal. 739. 
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29. TheplaiDtifF may, at his* option, join as parties to the same 

Joinder of parties liable all or any of the persons severally, or jointly 

on same oontraot. and severally, liable on any one contract, includ* 

ing parties to bills of exchange, hundis, and promissory notes. 

The above soction applies to H. S. C. C. and P. S. C. C. 

Reading ss. 28, 22, and 32 of the above Act together, yrhere an application is 
made under s. 32 for the addition of a person, whether as plaintifE or defendant, such 
person should, as a general rule, be added only where there are questions directly 
arising out of and incidental to the original causes of action, in which such person 
has an identity or community of interest with the original plaintifE or defendant. — 
Naraini Kuar v. Durjan Kuar, Naraini Kuar v. Piarey Lai, 1. L. R., 2 All. 738. 

30. Where there are numerous parties having the same interest in 
One party may sue or de- one Suit, one or more of such parties may, with 

fend on behalf of all in the permission of the Court, sue or be sued, or 
same interest. defend, in such suit, on behalf of all par- 

ties so interested. But the Court shall in such case give, at the plaintiffs 
expense, notice of the institution of the suit to all such parties either 
by personal service or (if from the number of parties or any other cause 
such service is not reasonably practicable) by public advertisement, as 
the Court in each case may direct. 

The above section applies to M. S. C. C. and P. S. C. C. 

An order under s, 14, Act XX. of 1863, should be mandatory, and not prohibi- 
tory. Whore a sacred book was kept at temple, and was an object of veneration 
to the members of the sect entitled to worship there : Jffeld that a suit would lio 
under s. 14 of Act XX. of 1863, by some of the persons interested in the temple, to 
restrain the superintendent from removing the book to another place, and that ho 
•should be directed to retajn it as a portion of the furniture of the temple. — Dliur- 
ruin Singh v. Kislien Singh, I. L. R., 7 Cal. 767. 

A decret: 'igainst a Karnavan of a Malabar tarwad, as such, is binding upon the 
members of that tarwad, though not parties to the suit, in the absence of fraud or 
collusion. A Karnavan is not a mere trustee, nor do the rules of Courts of Equity 
as to the necessity of making cestui que trusts parties to suits against trustees by 
strangers apply to the case of a Karnavan and the members of the tarwad. Ex- 
planation 5 of H. 13, Civil Procedure Code, is not limited to the case of a suit under 
8. 30. The members of a tarwad claim under a Karnavan, suing as such, within 
the meaning of explanation 5 of s. 13. Status of Karnavan discussed. — Varanakot 
Narayanan Namburi Varanakot Narayanan Namburi, I. L. R., 2 Mad. 32, 

In 1849, the Board of Revenue, acting under Reg. XIX. of 1810, interfered in 
the management of the afEairs of a temple. In a suit relating to the afEairs of the 
temple instituted in 1878, it did not appear whether any transfer of property had 
been made under s. 4 of Act XX. of 1863, but it did appear that, in 1865, the Judge 
of Patna had appointed a manager of the temple. ITe/d that the right of the Go- 
vernment officers to control the affairs of the temple had been sufficiently proved. 
Section 14 of Act XX. of 1863 is generally applicable to all religious endowments, 
and while it, in one sense, restrains Ithe ordinary Courts from dealing with cases 
against trustees of i^Iigious endowments, it gives special facilities for suits in the 
principal Civil Courts of the district by any of the persons interested in these en- 
dowments. QtUBre. — ^Whether, considering the provisions of s. 30 of the Civil 
Procedure Code, the retention of s, 14 of Act XX. of 1863 is at all necessary ? 

In a suit by two of the worshippers at a certain mosque, instituted after having 
obtained the sanctioA of the Advocate-General under s. 539 of the Civil Procedure 
Code, against the mutawalli of the mosque, and two other persons to whom the 
mutawalli had mortgaged part of the endowed property to secure the repayment of 
a loan, it appeared that one of the. mortgagees had sold some of the wuq/ property 
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in execution of a decree which he had obtained upon his mortgage, and the pro- 
perty had been purchased by the other mortgagee. The plaintiffs prayed that the 
property purchased might be declared to be wuq f ; tliat the sale in execution might 
be declared to be invalid ; that a mutawalli might be appointed by the Court ; and 
that the costs of doing the acts of the wuqf might be defrayed from the profits of 
tlie property belonging to the endowment. Held that, so far as regarded that portion 
of the prayer as fell within the provisions of s. 639 of the gode, the plaintiffs were 
not entitled to sue, as they were not “ persons having a direct interest in the trust” 
within the meaning of the section, and that tlie suit should liave been instituted 
under s. 14 of Act XX. of 1863 after sanction obtained under s. 18. Held also tliat 
though the plaintiffs might possibly have obtained leave to sue under s. 30 of the 
Code on behalf of themselves and the other persons attending tlie mosque, they not 
having obtained such lease, were not entitled to institute the suit for the purpose of 
obtaining the relief asked for in the other prayers of the plaint. The words “ tmstee, 
manager, or superintendent of a mosque,” '&c., mentioned in Act XX. of 1863, 
mean the trustee, manager, or superintendent of a mosque, &c., to which the provi- 
sions of the Act are applicable, not the trustee, &c., of any mo.sque. And such per- 
sons are those to whom the provisions of Reg. XIX. of 1810 were applicable. Tlie 
mosques, &c., to which the provisions of that Regulation were applicable, were 
mosques for the support of which endowments had been granted in land by the 
Government of the country or by individuals, and the mostpies, &c., to which the 
provisions of Act XX. of 1863 apply, are, not any mosques, &c., but anj^ mosques 
for the support of which endowments in land have been made liy the Government 
or private individuals. — Jan Ali and another (Plaintiffs) v. Rain Nath Mundul and 
others (Defendants), I. L. R., 8 Cal. 32/ 

31. No suit shall be defeated by reason of the misjoinder of par- 
Bnit not to fail by reason ties, and the Court fnay, in every suit, deal with 
of misjoinder. the matter.in controversy so far as regards the 

rights and interests of the parties actualfy before it. 

Nothing in this section shall be deemed to enable plaintiffs to join 
in respect of distinct causes of action. 

The above section applies to M. S. 0. C. and P. S. C. C. 

In a suit instituted against six different parties, plaintiff prayed for kh^s posses- 
sion of a four-anna share in a certain lot, or, in the alternative, for a decree for 
arrears of rent against the defendants, or such of the defendants as should on 
enquiry appear to be respectively liable. It appeared that plaintiff had been kept 
out of possession by one only of the six defendants, and that, if he was enlitled to 
a decree for arrears of rent, another of the defendants was liable for a portion only 
of such arrears : Held (with reference to Act X. of 1877, ss. 31 and 45) that the 
suit was not improperly framed ; that there was no objection to the prayer for 
alternative relief ; and that the suit should not have been dismissed for joiuder of 
causes of action. — Janokinath Mookerjee v. Ramrunjun Chuckerbutty, I. L. R., 4 
Cal. 949. 

The creditor of an insolvent, who had assigned all his property to trustees for 
the benefit of all his creditors generally, sued him for his debt, joining the trustees 
as defendants on the ground that they had refused to register his claim. The trustees 
had refused to register the claim on the ground that the i)laintiff had not applied for 
its registration within the time notified by them, and that he would not consent to 
abide by the order which the High Court miglit make on an application by the trus- 
tees for its advice regarding the claims of creditors who, like the plaintiff, had applied 
for the registration of their claims after such time, but before the assets of the insol- 
vent had been distributed. The deed of trust empowered the trustees to distribute 
the assets of the insolvent after a certain time among the creditors who had preferred 
their claims within that time, and declared that they should not be liable for such dis- 
tribution to creditors who had not preferred their claims within that time ; but it did 
not empower them to refuse to register claims made after that time, but before dis- 
tribution of the assets. Held that the trustees had been properly joined m defend- 
ants in such suit; that their refusal to register the plaintiff’s claim gave him a cause 
of action against them; and that^ inasmuch as the plaintiff had applied tqf the regis- 

• • Pr 4 
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tration of his claim before the distribution of the assets, the trustees had improperly 
refused to register it. — Ajudliia Nath and others (Defendants) v. Anant Das and 
another (Plaintiff), I. L. R., 3 All. 799. 

A, B, C, and D, were the proprietors of a 2a. 13g. share in mouza E, and also of 
a 2a. 13g. share in mouza F, both in the district of Bhdgalpur. On the 19th 
September, 1872, A, B, C, and D inoi*taged their sliares in E and F, together with 
property in the district of Tirhut, to the 'plaintiff. On the 24th March, 1873, A 
mortgaged his share in *E and F to J. On the 13th November, 1872, A and B mort- 
gaged their shares in E to K. On the 2.oth March, 1 874, J obtained a decree on his 
mortgage, and the interests of A and B were purchased on lAie 5th January, 1875, by 
L. On tlie 17th April 1874, M, to whom the first mortgage had been assigned, 
obtained a deci'ee and attached the property mortgaged. L«objected that he had 
already purchased the interests of A, and on the objection being allowed, M institut- 
ed a suit against L for a declaration of priority, and obtained a decree on the 9th 
August, 1876. In execution of this decree the property first mortgaged was sold on 
the 4th March, 1878, and after satisfying the mortgage, a surplus of Rs. 7,664 
remained. After the institution of the first suit, and before L’s purchase, the 
plaintiff instituted a suit upon his mortgage in the Tirhut Court without having 
obtained leave to include that portion of the mortgaged property situate in the 
Bhagalpur district. On the 17th July 1874, a decree was made in this suit. On the 
17th January, 1877, K obtained a decree on his mortgage, and shares of A and B in 
E were sold, and purchased on the 3 it 1 September, 1877, by N. The plaintiff had his 
decree transfen*ed for execution to the Bhagalpur Court, and he attached the 
surplus sale-proceeds and ala. 9g. share in E. This attachment was withdrawn on 
the objection of L, who drew out the surplus sale-proceeds. The share purcliased 
by N was also released from attiichmciit. The plaintiff now sued L, N, and the 
mortgagors fora declaration that his decree of the 17th July, 1874, affected the E 
property, to recover the surplus ^ale-procccds from L, and in case the decree should 
not be valid to the extent mentioned, for a deci-ee d(*claring his prior lien on the pro- 
perty in B. It waft c*outended for rfhe defendants that tlie Tirlmt Court had no 
jurisdiction in respect of the Bhagafpur pro|X‘rty ; that the suit was bad for miilti- 
rariousness ; that certain persons, co-sliarers with the plaintiff, should have be<»n 
^made parties ; and tliat the cause of action had been split. Ifeld that the Tirhut 
Court had no jurisdiction irf respect of the Bhagalpur property ; that the suit was 
not bad by reason of multifariousness ; and that it was not necessary to make the 
plaintiff's co-sharors parties, as he might be roganled as contracting on behalf of 
himself and the other members of the family as undisclosed principals. J/M also 
that the cause of action had been split . — Bungsee Sing v. Soodist Lall, I, L. K., 7 
Cal. 739. 

32. The Court .may, on or before the first bearing, upon the ap- 
Conrfc may dismiss or add plication of either part3% and on such terms 
parties. as the Court thinks just, order that the name 

of any party, whether as plain tiff or as defendant, inipropeily joined, be 
fitruck out ; 

and the Court may at any time, either upon or without such appli« 
cation, and on such terms as the Court thinks just, order that any 
plaintiff be made a defendant, or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence before the Court may be 
BxJLcessary in order to enable the* Court effectually and completely to 
adjildicate upon and settle all the questions involved in the suit, be 
added. 

No person shall be added as a plaintiff, or 
as the next friend of a plaintiff, without his 
own consent thereto. 

Any person on whose behalf a suit is in- 
stituted or defended under section 30 may ap- 
ply to the Court to be made a party to such suit. 


Consent of person added 
98 plaintiff or next friend. 


Parties to suits institnt- 
•d or defended under sec- 
tion 30. 
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All parties whose names are so added as defendants shall be served 
Defendants added to be with a summons in manner hereinafter mention- 
Bowed. ed, and (subject to the provisions of the Indian 

Limitation Act, 1877, section 22) the proceedings as against them shall 
be deemed to have begun only oi^ the service of such summons. 

Conduct of suit. The Coui*t may give* the conduct of the 

suit to such plaintiff as it deems proper. 

The above section applies to M. S. C. C. and F. S. C. C. 

An order refusing an appliciition und€*r Act X. of 1877, s. 32, by a person to be 
added as a defendant in a suit, is not applicable. — Karman Bibi v. Misri Lai, I. L. R., 

2 All. 904. 

The above section does not contemplate any application to the Court by the 
person proposed to be added. — Monindrobhoosun Biswas v. Sliosheebhoosun Biswas, 

I. L. R., 5 Cal. 882. 

Under s. 32 of the Code of Civil Procedure, no person can be added as a plaint- 
iff unless he has previously consented thereto ; and if a person objeets to be added 
•as a plaintiff, the proper course is to make him a defendant. — Uma Simdari Dasi v, 
lidinji Haidar, 1. L. R., 7 Cal. 242. 

In a suit for the partition of joint family propert}'', the mortgagees of the 
right, title, find interest of the plaintiff applied under Act X. of 1877, s. 32, to be 
added as parties : Held that their pn'sence was not necessary in order “ to enable the 
Court effectually and completely adjudicate and settle all the questions involved in 
the suit” within the meaning of the section. — Monindrobhoosun Biswas v. Shoshee- 
bhoosun Biswas, I. L. 11., 5 Cal. 882. 

Reading ss. 28, 29, and 32 of the ai)ove Act together, where an application is 
made under s. 32 for the addition of a person, \vhcthcr as plaintiff or defendant, such 
person should, as a general rule, be added only where there are questions directly 
arising out of and incidoutal to the original causes of action, in which such person^ 
has an identity or community of interest with the original plaintiff or defendant.— 
Naraini Kuar v. Durjau Kuar, Naraini Kuar v. Piarey Lai, I. L. R., 2 All. 738. 

In a suit for rent, where the defendant alleged that a person not ou the record 
had a joint interest with the plaintiff in tJic j)roperty in respect of which tlie rent 
was due. Held^ where the plaintiff disputecl this, and objected to such course being 
taken, that it was improper to add such person as co-plaintiff, and that, if added at 
all, it should be as defendant, in order that the issue between him and the plaintiff 
might be properly tried. Held also that in such a case an appeal lies under s. fj'Jl 
of the Civil Procedure Code. — Googlec Sahoo t\ Prcmlall Sahoo, I. L. R., 7 Jal. 
148. 

The plaintiffs brought a suit to recover certain sums of money from the defend- • 
ants, due to them under certain contracts which they alleged had been entered into 
by themselves, and one A D, as agent of the defendants, and asked for an account. 
The defendants, in their written statement, contended tliat there was no privity of 
contract between themselves and the plaintiffs, and denied the alleged agency of 
A D. The plaintiffs, before the hearing, applied to the Court to have A D added as 
a party-defendant under ss. 28 and 32 of Act X. of 1877, asking to be allowed to 
amend their plaint so as to pray for relief in tlie alternative against the original de- 
fendants or the said A D, or both against tlift original defendants and the said A D. 
Held that, under s. 28 they were entitled to the order on the authority of the case 
of Cliild V. Stenriing (L. R., 5 Cli. D. 695). — Buddree Doss and another v. Hoare, 
Miller, and Co., I. L. R., 8 Cal. 170. 

B AND N, the mortgagees of a mehal, granted the mortgages a lease of the mehal, 
the mortgagors agreeing to pay the mortgagees a certain rent half-yearly on account 
of the right they held in equal shares, and tliat, in default of payment of such rent, 
“the mortgagees” should be entitled to sue for payment. ^ The mortgagors Laving 
made default in payment of the rent, and N refusing to join in a suit against the 
mortgagors to enforce payment, B sued them alone for a moiety of ihe rent due. 
The Revenue Court of first instance held, with reference to Act XVIII. o£ 1873, s. 106, 
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that B could not sue separately : Held by the High Court that the order of the Re- 
venue Court of first appeal directing inter alia that the Court of first instance should 
re-try the suit after making N a defendant in the suit, was not illegal, notwithstanding 
that the provisions of Act X. of 1877, s. 32, were not made applicable to the procedure 
of the Revenue Courts by Act XVIII. of 1873. — Ship Gopal v, Baldeo Sahai, I. L. R., 
2 All. 264. 

In a suit by the purchaser of goods by^ sample against the vendors for damages, 
on the ground that the bulk did not correspond with the sample, the vendors 
applied, under Act X. of 1877, s. 32, to add the vendor to them on the same samples 
of the goods as a defendant, alleging that the question between the plaintiffs and 
themselves was the same as between themselves and their vendor. Held^ refusing 
the application, that the plaintiffs “ ought not to have the vendor to the defendants 
made a party to the suit, and that his presence was not necessary in order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit.” — Mahomed Badsha v. Nicol Fleming, I. L. R., 4 Cal. 355. 
Followed in a case where two suits against K for possession of the property of B, 
deceased, were instituted in the Court of a Subordinate Judge by parties claiming 
adversely to one another as heirs to B, and the Judge, on the application of the plaint- 
iffs in these suits, under s. 32, added the plaintiffs in the first suit as defendants in 
the second, and the plaintiffs in the second suit as defendants in the first. — Naraini 
Kuar V. Durjan Kuai*, Naraini Kuar v. Piarey Lai, I. L. R., 2 All. 738. 

The words in para. 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877), 
“ at or before the first hearing,” are merely directory and not mandatory, and, there- 
fore, a plaintiff may, subsequently to the “ first hearing,” amend his plaint, provided 
sucli amendment does -not alter the original character of his suit. The plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for production of the 
mortgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the first hearing of the suit they applied 
to be allowed to amend the plaint by adding a prayer for redemption : Held that the 
provisions of s. 53 of the Civil Procedure Code (Act X. of 1877) did not preclude 
the Court from permitting tlie amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
;not included in the plaint (provided it be not inconsistent with it), or in the written 
etaternent, but which may apipcar upon the allegations made on oath by the parties, 
or by any person present on their behalf, or made by the pleaders of such parties or 
persons. S. 34 of the Civil Procedure Code (Act X. of 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limit the right 
of the plaintiff to add parties. In some cases s. 34 would not prevent even a 
defendant from objecting to the want of a party after the first hearing, e. g,^ where 
after the first hearing and before decree a co-parcener or remainderman or reversioner 
is bom, or where a woman (who is a party) is married to a man who is not a party 
to the suit. The objection did not exist at or before the first hearing, and, therefore, 
could not have been made or waived by the defendant ; and if he made it at the 
earliest opportunity after it came into existence, he would have satisfied the spirit 
of 8. 34. — R. and N. Modhe (Plaintiff) v, S. Longer (Defendant), I. L. R., 5 Bom. 609. 

33. Where a defendant is added, the plaint, if previously filed, 
Where defendant added, shall, unless the Court direct otherwise, be 

plaintiff to amend. amended in such manner as may be necessary, 

and an amended copy of the summons shall be served on the new de- 
fendant and the original defendants. 

The above section applies to M. S. C. 0. and P. S. C. C. 

34. All objections for want of parties, or for joinder of parties who 
Time for taking objeo- ^a^e no interest in the suit, or for misjoinder 

tions as to non-joinder or as co-plaintififs or co-defendants, shall be taken 
migoinder. at the earliest possible opportunity, and in all 

cases before the first hearing ; and any such objection not so taken 
■ball be deemed to have been waived by the defendant. 

The above section applies to M. S. C. C. and F. S. C. C. 
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The words in para. 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877) 
“ at or before the first hearing” are merely directory and not mandatory, and, there- 
fore, a plaintiff may, subsequently to the “ first hearing,” amend his plaint, provided 
such amendment does not alter the original dwacter of his suit. The plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for production of the 
mortgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the first liearing of the suit they apqlied 
to be allowed to amend the plaint by adding a prayer for redemption : Held that the 
provisions of s. 53 of the Civil Proeedure Code (Act X. of 1877) did not preclude 
the Court from permitttiog the amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (qrovided it be not inconsistent with it), or in the written 
statement, but which may appear upon the allegations made on oath by the parties, 
or by any person present on their behalf, or made by the pleaders of such parties or 
persons. S. 34 of the Civil Procedure Code (Act X. of 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limits the right 
of the plaintiff to add parties. In some cases s. 34 would not prevent even a 
defendant from objecting to the want of a party after the first hearing, e, g.^ where 
after the first hearing and before decree a co-parcener or remainderman or revisioner 
is bom, or where a woman (who is a party) is married to a man who is not a party 
to tlie suit. The objection did not exist at or before the first hearing, and, therefore 
could not have been made or waived by the defendant ; and if he made it at the 
earliest opportunity after it came into existence, he would have satisfied the spirit 
of 8. 34. — R. and N. Modhe (Plaintiff) r. S. Donger (Defendant) I. L. R., 6 Bom. 609. 

36. When Ihere are more plaintiffs than one, any one or more of 
Each of several plaintiffs be authorized by any other of them 

or defendants may author- to appear, plead, dr act for such other in any 
ize any other to appear, proceeding under this Code : and in like 
&c., for him. manner, when there are more defendants than 

one, any one or more of them may be authorized by any other of them 
to appear, plead, or act for such other in any such proceeding, , 

Authority to be in writing The authority shall be in writing signed 

signed and filed, hy the party giving it, and shall be filed in 

Court. 

The above section applies to M. S. C. C. and P. S. C. C. 

Recognized Agents and Pleaders, 

36. Any appearance, application, or act in or to any Court, required 
Appearanoffi. *o., may bo O' authorized by law to be made or done by a 

in person, by recognized party to a suit or appeal lu such Court, may, 
agent, or by pleader. except when Otherwise expressly provided by 

any law for the time being in force, be made or done by the party in 
person, or by his recognized agent, or by a pleader duly appointed to 
act on his behalf : 

Provided that any such appearance shall be made by the party in 
person, if the Court so direct. 

The above section applies to M. S. C. C. and P. S. C. C. 

37. The recognized agents of parties by whom such appearances, 

Recognized agents. applications, and acts may be made or done, 

are — 

(a) persona holding general powers-of-attorney from parties not 
Persons holding powers- resident within the local limits of the jurisdic- 
of-attorney from parties tioD of the Court within which limits the appear- 
out of jurisdiction. ance, application, or act is made or done, 
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authorizing them to make and do such appearances, applications, and 
acts on behalf of such 'parties ; 

(6) mukht&rs duly certificated under any law for the time being 
Gertifioated mukhtars. force, and holding special powers-of-attorney 

authorizing them to do, on behalf of their prin- 
cipals, such acts as inay legally be done by mukhtdrs ; 

(c) persons carrying on trade or business for and in the names of 
PeraonacairyiDg on trade parties not resident within the local limits of 
or business for parties out the jurisdiction of the Court within which 
of jurisdiction. limits the appearance, application, or act is 

made or done, in matters connected with such trade or business only, 
where no other agent is expressly authorized to make and do such ap- 
pearances, applications, and acts. 

Nothing in the former part of this section applies to the territories 
Recognized agents in administered respectively by the Lieute- 

Panjab, Oudh, and Central nant-Governor of the PanjAb, and the Chief 
Froriuoes. Commissioners of Oudh and the Central Pro- 

vinces ; but in those territories the recognized agents of parties by 
whom such appearances, applications, and acts may be made and done, 
shall be such persons as the Local Government may, from time to time, 
by notification in the official Gazette, declare in this behalf. 

The above Bection applies to M. S. C. C. and (except clause h and the last para.) 

to P. S. C. C. 

Ss. 76 AND 37, cl. r, are to be construed together, and are intended to carry out 
the same scheme of relief, which rests upon the idea that, where an agcsnt has been 
put forward substantially to take the place of his principal within a particular juris- 
diction, he should take the place of such principal (at the option of any person who 
has dealt with him) in any legal proceedings that may arise out of the business or 
work in which the agent has been virtually a local principal. — Goculdas Dwaikadds 
17. Ganeshlal Halasroy, 1. L. R., 4 Bom. 416. 

The term non-resident in s. 37, cl. a, of the Code of Civil Procediu’e (x\.ct X. 
of 1877), covers every absence which may reasonably be supposed to have been 
within the contemplation of the Legislature in using that term : thus, where a Mar- 
w4di had resided for forty years at Pen, and had also a place of business there, but 
who had gone to his native country to get his sisters married, and had been absent 
upwards of four months, it was that he was ‘ non-resident’ within the local 
limits of the jurisdiction of the Pen Court, and that a person holding a general power 
of attoiTiey from him was a recognized agent within the meaning of the section. — 
RAmchancfra Sakluirarn (Appellant) v, Keshav Durgaji by his agent Hakma Depaji 
(Respondent), I. L. R., 6 Bom. 100. 

38. Processes served on the recognized agent of a party to a suit 
Servioe of procsess on or appeal shall be as effectual as if the same 

recognized agent. bad been Served on the party in person, unless 

the Court otherwise directs. 

The provisions of this Code for the service of process on a party 
to a suit shall apply to the service of process on his recognized agent. 

The above section applies to M. S. C. C. and F. S. C. C. 

39. The appointment of a pleader to make or do any appearance, 
Appointment of pleader, application, or act as aforesaid, shall be in writ- 
ing, and such appointment shall be filed in Court. 
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When so 61ed, it shall be considered to be in force until revoked 
•with the leave of the Court, by a writing signed J>y the client and filed 
in Court, or until the client or the pleader dies, or all proceedings in the 
suit are ended so far as regards the client. 

No advocate of any High Court established byHoyal Charter shall 
be required to present any document empowering him to act. 

The above section applies to M. S. C. C. and P. S. C. C. 

• 

40. Processes served on the pleader of an/ party, or left at the office 
Service of process* on or ordinary residence of such pleader, relative 

pleader. to a Suit OF appeal, and whether the same be 

for the personal appearance of the party or not, shall be presumed to 
be duly communicated and made known to the party whom the pleader 
represents ; and, unless the Court otherwise directs, shall be as effectual 
for all purposes in relation to the suit or appeal as if the same had been 
given to or served on the party in person. 

The above section applies to M. S. C. C. and P. S. C. C. 

41. Besides the recognized agents described in section 57, any 

Agent to receive prooess. residing witiii.i the jurisdiction of the 

Court may be appointed an agent to accept 
service of process. 

Such appointment may be special or general, and shall be made by 
His appointment to bo instrument in writing, signed by the prin- 
in writing, and to be filed cipal ; and such instrument, or, if the appoint- 
in Court. ment be general* a duly attested copy thereof^ 

shall be filed in Court. 


CHAPTER IV. 


Of the Frame of the Suit. 


42. Every suit shall, as far as practicable, he so framed as to afford 
ground for a final decision upon tlie subjects in 
S nit how to be framed. dispute, and SO to prevent further litigation. 

concerning them. f 


In disposing of a second appeal, the High Court is competent, under Act X. of 
1877, s. 42, to consider the question whether the plaintiff has any cause of actiou 
or not, although such question has not hoen raised by tlie defendant-apptillant in the 
Courts below or in his memorandum of second appeal, but is raised for the first time 
at the hearing of such appeal. — Lachman Prasad r. Bahadur Singh, I. L. R., 2 All. 
B84. 

43. Every suit shall include the whole of the claim which the 
Suit to include Wh de plaintiff is entitled to make in respect of the 
3laim. cause of action ; but a plaintiff may relinquish 

my portion of his claim in order to bring the suit within the jurisdic- 
tion of any Court. 

If a plaintiff omit to sue in respect of, or intentionally reliiKfuish, 
Relinqaiabmeut of part any portion of his claim, he shall not after- 
rf claim. wards sue in respect of the portion so omitted or , 

relinquished. 
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A person entitled to more than one remedy in respect of the same 
Omission to sue for onq^ cause of action may sue for all or any of bis 
of several remedies. remedies ; but if he omits (except with the leave 

of the»€ourt obtained before the first hearing) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so omitted. 

For the purpose of this section, an obligation and a collateral secu- 
rity for its performance shall be deemed to constitute but one cause of 
action. 

Illustration. 

•' A lets a house to B at a yearly rent of Rs. 1,200. The reiit for the whole of the 
years 1881 and 1862 is due and unpaid. A sues B only for the rent due for 1882. 
A shall not afterwards sue B for the rent due for 1881. 

The above section applies to. M. S. C. C. and P. S. C. C. 

The obligee of a bond for the payment of money, hypothecating immoveable 
property as a collateral security for such payment, sued for the monies due on the 
bond, bht omitted to claim the enforcement of his lien, and obtained a decree only 
for the payment of 'the amount of the bond-debt. He subsequently sued to en- 
force his lien : Held that, under Act X. of 1877, s. 43, as amended by Act XII. of 
1879, s. 7, he could not be permitted to sue to enforce his lien. — Gumani v. Ram 
Padarath Lai, I. L. R., 2 All. 838. 

J HAD a right to share in a certain estate, as an heir to her father, and also as an 
heir to her brother. She transferred such light by sale to H. H sued S, who had 
acquired the whole estate by purchase at sales in execution of decrees against the 
other heirs of J’s brother, for J’s share as one of her brother’s heirs in such estate, 
and obtained a decree. H then bued S for J’s share as one of the father’s heirs in 
Buch estate. Held that H was debarred from bringing the second suit by the pro- 
visions of s. 43 of Act X. of 1877.-1 -Shafkat-un-nissa (Plaintiff) v. Shib Sahai and 
others (Defendants), I. L. R., 4 All. 171. 

At the close of the Bengalee year 1283, which was on the 11th of April 1877, 
the defendant owed to the plaintiff, his landlord, the rents of his holding for the 
years 1281, 1282, and 1283! The plaintiff, in the month of April 1878, before the 
close of the year 1284, instituted a suit for the rent for 1281 only, and obtained a 
decree. On the 10th of April 1879, he instituted another suit for the recovery of 
the rents for the years 1282, 1283, and 1284. Held that the claim for the years 
1282 and 1283 was barred under s. 43 of the Code of Civil Procedure. — ^Taruck 
Chunder Mookerjee w. Panchu Mohini Debya, I. L. R., 6 Cal. 791. 

Where a plaintiff originally sued for a certain sum upon his khatta-books, and 
an objection was taken by the defendant that he ought to have sued upon a hat- 
chitta, whereupon the plaintiff amended his plaint by suing for the amount admit- 
tedly due upon the hat-chitta, in addition to the amount he claimed upon his khatta- 
books : Held tliat, when the plaintiff amended his plaint by suing upon the hat- 
chitta, his causes of action, which, when the suit was originally framed, were distinct, 
became united ; that there was no relinquishnient in the original suit within the terms 
of Act VIII. of 1859, s. 7 (corresponding with Act X. of 1877, s. 43) ; and that the 
plaint was rightly amended. — Ram Tarrun Koondoo v. Hossein IBuksh, I. L. R., 3 Cal. 
v86. 

A mortgagee had two remedies in respect of the mortgagor's breach to pay 
the stipulated interest at the time fixed by the contract of mortgage, one being a suit 
on foreclosure-proceedings to convert the mortgage into a sale, and the other a suit 
to recover his money against his debtor by enforcement of his lien against the mort- 
gaged property. He sued for the first remedy in respect of such breach, omitting 
the second. His suit was dismissed on the ground thsX he was not entitled to such 
remedy until the expiration of the mortgage-term. He afterwards sued for the 
second remedy. HeUi that, inasmuch as the mortgagee was not, at the time of his 
suing for the first remedy, ** a person entitled to more tlun one remedy,” not being 
entitled” to the first, but only to the second, his omission at that time to sue for 
the second remedy was not, under s. 43 of Act X. of 1877, a bar to his afterwards 
suing for it. — Piari (Defendant) v.. Khiali Ram (Plaintiff), I. L. R., 3 AIL 857. 
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44. Bvle a , — ^No cause of action shall, unless with the leave of the 
Only certain claims to be Court, be joined with a •suit for the recovery 
joined with suit for re- of immoveable property, or to obtain a declara- 
covery of land. ^ tion immoveable property, except — 

(a) claims in respect of mesne profits or arrears of rent in respect 
of the property claimed, 

(b) damages for breach of any contract under which the property 
or any part thereof is held, and 

(c) claims by a mortgagee to enforce any'of his remedies under the 

mortgage. • 

RvXe b, — 'No claim by or against an executor, administrator, or heir 
Claims by or ag^ainstcxo- such, shall be Joined with claims by or against 
cntor, administrator, or him personally, unless the last mentioned claims 
are alleged to arise with reference to tlie estate 
in respect of which the plaintiff or defendant sues or is sued as executor, 
administrator, or heir, or are such as he was entitled to, or liable for, i 
jointly with the deceased person whom he represents. i 

The above section (except rule cr) applies to M. S. C. C. and P. S. C. C. 

The plaintiff sued for specific performance of an agreement in writing, which 
set forth, inter alia, that the defendants had agreed to sell, &c., under certain condi- 
tions as agreed upon. The defendants alleged that the written agreement did not 
contain the whole of the agreement between the ^Darties, and offered parol evidence 
in support of their contention. Held (reversing the jiidgnient of Wilson, J.) that 
the parol evidence was admissible to filiow -w hat was meant by the olause “ certain 
conditions as agreed upon”: Per Pontifex, (Garth, C.J., dissenting). — The evi- 
dence was admissible under proviso 1, s. 92 of the Evidence Act (I. of 1872). Dis- 
cussion as to the meaning of s. 92 of the Evidence Act. and of ss, 17, 22, and 26 o£^ 
the Specific Relief Act. Per Pontifex, J.— It is of the*essencc of specific perform-* 
ance that part only of an agreement should not be performed. Part of the pur- 
chase-monc.y had been advanced by the phiinliffs to the defendants, for whieh the 
defendants had given their promissorj’^ notes ; and the plaint contained a prayer that 
the defendants be ordered to pay over the amount of the notes. Held (affirming 
the decision of Wilson, J.) that there was no misjoinder of causes of action within 
the meaning of s. 44, rule a of the Code of Civil Procedure (Act X. of 1877 '> — 
G. M. Cutts y. T. F. Brown, I. L. R,, 6 Cal, 328. 

46. Subject to the rules coutained in Chapter II. and in section 44, 
Plaintiff may join so- the plaintiff may unite in the same suit several 
veral causes of action. causes of action against the same defendant, or 
the same defendants jointly ; and any plaintiffs having causes of action 
in which they are .jointly interested against the same defendant, or the 
same defendants jointly, may unite such causes of action in the same 
suit. 

But if it appear to the Court that any such causes of action cannot 
Court may order separa- be conveniently tried or disposed of together, 
tion. the Court may, at any time before the first 

hearing, of its own motion or on the application of any defendant, or 
at any subsequent stage of the suit, if the parties agree, order separate 
trials of any such causes of action to be had, or make such other order 
as may be necessary or expedient for the separate disposal thereof. 

When causes of action are united, the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate 

Frv6 
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subject-matters at the date of instituting the suit, whether or not an 
order has beeu made under the second paragiaph of this section. 


The above section applies to M. S. C. C. and P. S. C. C. 

A STRANGER to a coniract of wbioh spetiiHc* performance is sought cannot be a 
party to tlie suit. Wh^ro, therefore, 1 ho plaintiff sued as against one defendant for 
Hpecilic pei*forinance of a contract to sell land, and as against another for a declaration 
that h(* was not entitled to any charge upon the said lauds : Held that the latter de- 
fendant was improperly inadoaparty to the suit. — Luckiiinsey Ookerda (Plaintiff) v. 
Fazulla Cassumbhoy and others (Defendanis;, I. L. R., 5 Bom^l77. 

In a suit instituted against six different parties, plaintiff prayed for khds posses- 
sion of a four-anna share in a cerUiin lot, or, in the alternative, for a decree for 
arrears of rent against the defendants, or such of the defendants as should, on 
enquiry, appear to be respectively’ liable. It appeared that plaintiff* had been kept 
out of possession by oue only of the six defendants, and that, if he was entitled to 
a decree for arrears of rent, another of the defendants was liable for a portion only 
of such arrears: Held (with reference to Act X. of 1877, ss. 31 and 45) that tlie 
suit was not improperly framed ; that there was no objection to the prayer for 
alternative relief ; and that the suit should not have been dismissed for joinder of 
cauRCs^^of action. — Janokinath Mookerjee v Ramrunjim Chuckerbutty, 1. L. R., 4 

The sons of R and of K and of S possessed proprietary’^ rights in two maluils 
of a certain nionza. P possessed proprietary rights in one of those mahAls, In 
April, 1879, the sons of R s(»ld their i)roprict}iry rights in both riiah^ds to G. In 
August, 1879, the sons of K suM their proprietary rights in both mahals to G. Later 
in the same luonlh the sons of sold their pro])rictaiy rights in both mail, 418 to N. 
G sued N to CTiforec a right of prc-euiption in respect of the sale to the latter, and 
obtained a decree. P th(‘n sued to ciiforee a right of pre-emption in respect of the 
tliiee sales mentioned above, so far as they ndated to the mahal of which he was a 
co-sharer, joining as defeudjxnts G and N and the vendors to them. G alone objected 
in the Court of lirst instance to the frame of the suit. That Court overruled the 
objection, anil gave P a decree. Tbe, lower Appellate Court reversed tbis decree on 
tbe ground of misjoinder. HeM that in resp(*ct of G there was no misjoinder, but 
that in respect <>.' the other defendants tJiere was iijisjoindor of both causes of action 
and jiarties. Inasmuch as, however, G alone objected to the frame of the suit, and 
•the defect ilid not alfeet the merits of the case or the jurisdiction of the Court, the 
lower Appellate Court ought not, regard being laid to s. 578 of Act X. of 1877, to 
have reversed the decr(*e of tlie Court of first instance by reason of such defect. — 
Kalian Singh (Plaintiff)’??. Gur Dayal (Defendant), 1. L. R., 4 All. 163. 

46, Any defendant alleging that the plaintiff has united in the 
Defeiidaut may apply to Same Suit Several causes of action which cannot 

confine suit. be Conveniently disposed of in one suit may, at 

any time before the first hearing, or, where issues are settled, before 
any evidence is recorded, apply to the Court for an order confining the 
suit to such of the causes of action as may be conveniently disposed of 
in oue suit. 

The above section applies to M. S. C. C. and P. S. C. G. 

47. If, on the hearing of such application, it appears to the Court 
Court, on hearing appli- that the Causes of action are such as cannot 

cation, may exclude some all be conveniently disposed of in one suit, the 
menr’ (Jtmrt may order any of such causes of action 

to be excluded, and may direct the plaint to be 
amended accordingly, and may make sucli order as to costs as may be 
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Every amendment made under this section shall he attested by 
the signature of the Judge. • 

The above aeclion applies to M. S. C. C. and P. S. C. 0. 


CHAPTER V. 

Of the Institution of Suits. 


Suits to b© commcuccd 48. Every suit sliall be instituted by pre- 

bj plaint. , senting a plaint to the Court or sudi officer os 

it appoints in this behalf. 

The above section apidics to M. S. C. C. and P. S. C. C. 

49. The plaint must be distinctly written in tlie language of the 
Language of plaint. '> Provided that, if such language is doc 

English, the plaint may (with the permission 
of the Court) be written in English ; but in such case, if the defendant 
so require, a translation of the plaint into the language of the Court 
shall be filed in Court. 


The above section applies to M. S. C. C. and P. S. C. C. 


Particulars to be oon- 50. The plaint must contain the following 

taiued in plaint. particulars : — 

(a) the name of the Court in which the suit is brought ; 

(b) the name, description, aiFd pla^ie of residence of the plaintiff; 

(c) the name, desci iptiori, and place of residence of the defendant, 
BO far as they can be ascertained ; 

(d) a plain and concise statement of thq circumstances constitut- 
ing the cause of action, and where and when it arose ; 

(e) a demand of the relief which the plaintiff claims ; and 

(/) if the plaintiff has allowed a set-off or relinquished a portion 
of his claim, the amount so allowed or relinquished. 


In money- suits. 


If the plaintiff seeks the recovery of mo- 
ney, the plaint must state' the precise amount, 
so far as tbe case admits. 

In a suit for mesne-profits, and in a suit for the amount which will 
be found due to the plaintiff on taking unsettled accounts between him 
and the defendant, the plaint need only state approximately the amount 


sued for. 

When the plaintiff sues in a representative character, the plaint 
Wlior© pluiintiff bugs as should shew, not only that he has an actual 
representative. existing interest in the subject-matter, but that 

he has taken tbe steps necessary to enable him to institute a suit con- 
cerning it. 

Illustrations, 


A sues as B’s executor. The plaint must state that A has proved B’s will, 
(i.) A sues as C’s administrator. The plaint must state that A has taken out 
administration to C’s estate. 

(c.) A sues as guardian of D, a Muhammadan minor. A is not D’s guardian 
according to Muhammadan law and usage. The plaint must state that A has been 
specially appointed D’s guardian. 
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The plaint must shew that the defendant is or claims to be inter- 
Defendant’s iuterest and t ested in the subject-matter, and that he is 
liability to be shewn. liable to be called upon to answer the plaintiff's 

demand. 

Illustration. 

A dies, leaving B his executor, C his legatee, and D a debtor to A’s estate. C 
sues D to compel him to*pay his debt in satisfaction of C*s legacy. The plaint must 
shew that B has causelessly refused to sue D, or that B and D have colluded for the 
purpose of defrauding C, or otljcr such circumstances rendering D liable to C. 

If the cause of action arose beyond the period ordinarily allowed by 
Grounds of exemption 1^^^ instituting the suit, the plaint must 
from limitation-law. y^shew the ground upon which exemption from 

^such law is claimed. 

The above section applies to M. S. C. C. and P. S. C. C. 

In all cases, whether a plaint is verified by the plaintiff or by some other person, 
the party verifying should state shortly what paragraphs he verifies of his own 
knowledge, and what paragraphs he believes to be tiue from the information of 
others. — In the matter of Upendro Lall Bose, I. L. R., 6 Cal. 675. 

There is no law at present in force in the mufassal which obliges a person, 
claiming under a will, to obtain probate of the wdll, or otheiwise establish his right 
as executor, administrator, or legatee, before he can sue in respect to any property 
which ho claims under the will. In any suit or proceeding instituted by him, it is 
for the Court, in wdiich the suit or proeeeding is pending, to determine, for the pur- 
poses of such suit or proceeding, whether the will is genuine and valid, and confers 
upon the plaintiff or applicant the right wb^ch he claims. — Bhagvdnsang Bhdrdji 
‘ (Applicant) v, Bechardds Harjivdndds (Opponent), I. L. R., 6 Bom. 73. 

61. The plaint shall be signed by the plaintiff and his pleader (if 
• Plaints to be signed and and shall be verified at the foot by the 

verified. plaintiff, or by some other person proved to the 

satisfaction of the Court to be acquainted with the facts of the case : 

Provided that, if the plaintiff is, by reason of absence or for other 
good cause, unable to sign the plaint, it may be signed by any person 
duly authorized by him in this behalf. 

The above section applies to M. S. C. C. and P. S. C. C. 

A PLAINT, signed by a person holding a general power of attorney to sue on 
behalf of the plaintiff, is properly signed within the meaning of the proviso in Act 
X. of 1877, s. 51 (as amended by Act XII. of 1879). — H. Kastolino v, Rustomji 
Ddddbhdi, I. L. R., 4 Bom. 468 (F. B.). 

In all cases, whether a plaint is verified by the plaintiff or by some other person, 
the pai*ty verifying should state shortly what paragraphs he verifies of his own 
knowledge, and what paragraphs he believes to be true from the information of 
others. — ^In the matter of Upendro Lall Bose, 1. L. R., 6 Cal. 675. 

52. The verification must be to the effect that the same is true to 

CoBtentaof veraoation. knowledge of the person making it, except 
as to matters stated on information and belief, 
and that as to those matters he believes it to be true. 

Verification to be signed The verification shall be signed by the 
and attested. person making it. 

The above section applies to M. S. C. C. and P. S. 0. 0. 
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The Court must be satisfied, under s. 52, that a person, other than a plaintiff, 
verifying the plaint, is acquainted with the facts of tlie^ase ; but in the case of a 
person holding a general power of attorney, or of any other recognized agent, the 
Court will not insist on any extreme stringency of proof. — H, Kastolino v. Bustomii 
DadAliliai, I. L. R., 4 Bom. 468 (F. B.). 

S. 52 does not require the verificatipn of a plaint to be made in the presence 
of an officer of the Court ; but having regard to the neqpssity of satisfying the 
Court that the person, other than the plaintiff, who verifies the plaint, is acquainted 
with the facts of the case, it is desirable that a verification by such a person should 
be made in the presence bf the Court, unless the Court be satisfied that there is 
sufficient ground for dispensing vrith its attendance. — H. Kastolino v. Kustomji 
Dadabhai, 1. L. R., 4. Horn. 468 (F. B.). 

53. The plaint may, at the discretion of the Court, and at or before 
When plaint may bore- the first hearing, be rejected, returned for- 
jected, returned for amend- amendment within a time to be fixed by the 
ment, or amended. Court, or amended then and there, upon such 

terms as to the payment of costs occasioned by the amendment as the 
. the Court thinks fit, 

(a) if it does not state correctly and without prolixity the several 
particulars hereinbefore required to be specified therein ; or 

(b) if it contains any particulars other than those so required; or 

(c) if it is not signed and verified as hereinbefore required ; or 

(d) if it does not disclose a cause of action ; or 

(e) if it is not framed in accordance with section 42 ; or 

(f) if it is wrongly framed by reason of non-joinder or misjoinder 
of parties, or because the plaintiff has* joined causes of action which 
ought not to be joined in the same suit : 

Provided that a plaint cannot be altered so as to convert a suit of one 
Proviso. character into a suit of toother and inconsistent 

character. 

Attestation of amend- When a plaint is amended, the amendment 

ment. shall be attested by tbe signature of the J udge. 

The above section applies to M. S. C. C. and (except clause e.) to P. S. C. C. 

• « 

W HERE, at the first hearing of a suit, tbe plaint is returned for amendment 
within a fixed time under the provisions of Act X. of 1877, s. 53, and it is amended 
accordingly, it cannot afterwards be again returned for amendment. — ^Badr-un-nissa 
V. Muhammad Jan, I. L. R., 2 All. 671. 

The plaintiff in a suit applied for the amendment of the plaint. The defendant 
objected to the amendment, and a day was fixed by the Court for the “ admission 
or rejection of the petition, and the determination of the defendant’s objections 
thereto.” The Court, after hearing the parties, made an order allowing the “ petition 
of amendment,” and rejecting the defendant’s objections. The defendant appealed 
from such order to the High Court. Held that, inasmuch as orders amending plaints 
then and there are not made appealable by ^ct X. of 1877, and it was into this 
category, if into any at all, that such order must fall, such order was not appeal- 
able. — Rajindra Kishore Singh (Defendant) v, Rada Prosad Singh (Plaintiff), 1. L. R., 

3 All. 854. 

In a suit for confirmation of possession and declaration of title in respect of 
land, where the plaint did not disclose any facts from w'hich it could be said that the 
defendants denied the plaintiffs’ title, but from the proceedings in the original cause 
it was established that, before the suit was brought, there was a dispute existing 
between the parties as regards the title, and that a decree in favour of the plaintiffs 
had been passed by the Original Court on the merits of the case : Held that though 
the plaint might have been rejected in the first instance under s. 53 of the Civil 
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Procedure Code, on the ground that it did not disclose any cause of action, it was 
too late for an Appellate Court to reverse the decree solely on that ground, without 
being satisfied tliat no such cause of action was established on the evidence. — Shah 
Ahmed Sujad v. Taree Rai, I. L. R., 7 Cal. 343. 

S. 53 of the Civil Procedure Code, vrhich provides that a plaint cannot be 
amended so as to convert a suit of one character into a suit of another and incon- 
sistent character, does not prevent a plaintiff, who has been ousted after suit brought 
for declaration of title, ^ from amending his plaint by adding a prayer for possession. 

If the congregation of a church as a body cease to follow the observances of a par- 
ticular form of worship, and ip preference for forty years follow those of a different 
form of worship, there would be no one left for whom and by whom the original 
form of worship can be continued, the objects of the original trust cease to exist, 
and the church-funds and property become impressed with a trust for the performance 
of the later form of worship. Where a defendant out of the -jurisdiction of the 
Court was summoned to produce a letter, and did not comply with the summons, but 
appeared by pleader at the last moment at tlie hearing of the suit, and service of 
notice on the pleader to produce the letter w-ould have been nugatory, secondary 
evidence of the contents of the letter was admitted under section 66, pR)vi 80 6 of tlie 
Evidence Act. — Bishop Melius i>. The Vicar Apostolic of Malabar, I. L. R., 2 
Mad. 295. 

The words in para. 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877), 

** at or before the first hearing,” are merely directory and not mandatory, and, there- 
fore, a plaintiff may, subsequently to tlie “ first hearing,” amend his plaint, provided' 
such amendment does not alter the original character of his suit. Tlie plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for production of the 
mortgage-deed or for an account, although the averments in the plaint waivantcd 
a prayer for redemption. Subseq^uently to the first hearing of the suit they applied 
to be allowed to amend the plaint by adding a prayer for redemption: Held that the 
provisions of s. 53 of the Civil Proeedure Code (Act X. of 1877) did not preclude 
the Court from permitting the amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it be not inconsistent with it), or in the written 
statement, but which may appear upon the allegations made on oath by the parties, 
or by any person present on their behalf, or made by the pleaders of such parties or 
persons. S. 34 cf the Civil Procedure Code (ActX. of - 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limit the right 
of the plaintiff to add parties. In some cases s. 34 would not prevent even a 
defendant from objecting to the want of a party after the first hearing, e.fji.j where 
after the first hearing and before decree a co-parcener or remainderman or reversioner 
is bom, or where a w^oman (who is a party) is married to a man who is not a party 
to the suit. The objection did not exist at or before the first hearing, and, therefore, 
could not have been made or waived by the defendant ; and if he made it at the 
earliest opi^ortunity after it came into existence, he would have satisfied the spirit 
of 8. 34. — R. and N. Modhe (Plaintiff) v. S. Donger (Defendant), I. L. R., 5 Bom. 609. 

When plaint shall be 64. The plaint shall be rejected in the fol- 

rejected. lowing cases : — 

(a) if the relief sought is undervalued, and the plaintiff, on being 
required by the Court to correct the valuation within a time to be fixed 
by the Court fails to do so ; 

(b) if the relief sought is properly valued, but the plaint is written 
upon paper insufificiently stamped, and the plaintiff, on being required 
by the Court to supply the requisite stamp-paper within a time to be. 
fixed by the Court, fails to do so : 

(c) if the suit appears from the statement in the plaint to be barred 
by any positive rule of law : 

(a) if the plaint, having been returned for amendment within a > 
time fixed by the Court, is not amended within such time. j 

Tub above section applies to M. S. C. C. and P. S. C. C. , 
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Arf APPEAL lies against an order rejecting a plaint on the ground of its being in- 
sufficiently stamped. — joodhya Pershad i\ Gunga Persha^, I. L. R., 6 Cal. 249. 

S. 54 of Act X. of 1 877, which directs that a plaint shall be rejected in certain 
cases, applies only to the initial stages of a suit before a plaint has been registered, 
whereas the application of section 10 of tlie Court Fees Act, which directs that a 
suit shall be dismissed in a certain qjise, is not susceptible of restriction to any 
particular stage. — Valiqa Kesava Vadhyan v. Suppan Nair, I. Jj. R., 2 Mad. 308. 

The law may lay dowm, for purposes of revenue, certain rules for the valuation 
of suits ; but such valujjtion cannot be accepted as a criterion of the actual amount 
or value of the claim upon which the jurisdiction of 'a Court defends. The actual 
value of the estate Iq wdiicli the plaintijff claims to be entitled, and not the value 
which it may eventually represent to the plaintiff, is the value of the subject-matter. 
— Bai Mahkar v. Bulakhi Chaku, I. L. R., 1 Bom. 538. 

The assessment of the court-fee in a suit by a subordinate tenure-holder to 
recover possession of a definite portion of an entire estate paying a permanently 
settled annual revenue to Government should be made under the first part of sub- 
division fl, cl. 5 of s. 7 of the Court Fees Act. A plaint can only be rejected under 
s. 54 of Act X. of 1877 before it is registered. — Hubibul Hossein and others 
(Defendants) t*. Mahomed Reza and others (Plaintiffs), I. L. R., 8 Cal. 192. 

Where, under Act VIIT. of 1859, a. 336, a memorandum of appeal is returned 
for the purpose of being corrected, the Appellate Court should specify a time for 
such correction. Where an appellant presented an appeal within the period of 
li'.nitatioTi prcscribcvi therefor, ami the Appellate Court returned the memorandum of 
appeal for correction, the appeal agjiin iff-esented some days after the period of limi- 
tation >vas liedd i)resentcd w ithin time, the date of its presentation being the date it 
was presented. — I. L. R., 1 All. 260. ^ 

66. When a plaint is rejected, the Judge shall record with Lis own 
Procedure on rejecting Land an ofder fe) that effect with the reason for 
^ plaint. such order, * 

The above section applies to M. S. C. 0. 


56. The rejection of the plaint on any of the grounds hereinbefore 
wu,n rejection of plaint mentioned shall not, of its own foice, preclude 
does not preclude presenta- the plaintiff from presenting a fresh plaint in 
tiou of fresh plaint. respect of the same cause of action. 

The above section applies to M. S. C. C. and P. S. C. C. 


men plaint shall be The plaint shall be returned to la 

returned to be presented presented to the proper Court m the following 
to proper Court. CaseS : 

(a) if a suit has been instituted in a Court whose grade is lower 
or higher than that of the Court competent lo try it, where such Court 
exists, or where no option as to the selection of the Court is allowed 
by law : 

(b) if, in a suit relating to immoveable property, but not coming 
under the proviso to section IG, it appears that no part of such property 
is situate within the local limits of the jurisdiction of the Court to 


which the plaint is presented : 

(c) if, in any other case, it appears that the cause of action did not 
arise, and that none of the defendants are dwelling, or carrying on 
business, or personally working for gain, within such local limits. 

On returning a plaint, the Judge shall, with his own hand, endorse 
Procedure on returning thereon the date of its presentation and return, 
plaint. the name of the party presenting it, and a brief 

statement of the reason for returning it. 


The above section applies to M. S. C. C. and 


(except clause j) to P.^. C. C. 
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A SITIT to redeem a usufructuary mortgagee of certain lands was instituted in 
tlie Munsif’s Court. Afjer the suit had been admitted, and the parties called on to 
produce evidence, the Munsif ordered the plaint in the suit to be returned to the 
plaintiff for presentation in the proper Court on the ground that the suit should have 
been instituted in the Court of the subordinate Judge, the value of the property in 
suit being beyond the jurisdiction of a Munsif : Held that, under Act VIII. of 1859, 
the Munsif *s order was appealable to the lower Appellate Court, and, under Act X. of 
1877, the lower Appellate Court’s order to the High Court. — I. L. R., 1 All. 620. 

Although Act X. of 1877, s. 57, contemplates the return of the plaint should 
error be patent when it is rfirst presented, yet there is notliing in the w’ording of 
that section which forbids the return of the plaint at a later stage in the suit. 
Where, therefore, after the issues in a suit were framed, the Court decided that it 
had no jurisdiction, and returned the plaint to be presented in the proper Court : 
Held that in so doing the Court acted under s. 67 : and its decision, not coming 
within the definition of a “ decree” in Act XII. of 1879, s. 2, was not appealable as 
such, but was appealable under Act X. of 1877, s. 588, as an order. — ^Abdul Samad v. 
Rajendra Kishor Singh, I. L. R., 2 All. 357. 

The Court of first instance made an order returning the plaint in a suit to be 
presented to tlie proper Coui-t, on the ground that it was not competent to try such 
Buit. On appeal from such order the Appellate Court, holding that the Court of first 
instance was competent to try such suit, made an order ** decreeing the appeal.” It 
Bubsequently made an additional order directing that the case “ should be returned 
for rc'trial.” On appeal to the High Court from such additional order, held that the 
appeal would not lie, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
was final, and not an appeal from an order remanding a case under s. 562, the charac- 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order. — Krishna Ram (Defendant) v. Narsingh Sevak Singh and others 
(Plaintiffs), I. L. K., 3 All. 855. 

An allottee, under a private partition, sued to stay subsequent partition-pro- 
ceedings brought under Reg. XIX. of 1814, and to have his possession confirmed. 
The defendants objected to the valuation of the suit, and to the suit being heard by 
the Civil Courts, no proceedings having first been instituted before the Revenue 
Authorities. Held that such a suit should be considered to be one for a declaratory 
decree, oi tor something in the nature of an injunction, and that, therefore, the 
plaint should not be stamped according to the value of the entire estate. That the 
question, whether the Collector would have brought the lands to partition, depended 
upon whether they wrere held “in common tenancy; ” if they w’ere not so held, the 
Collector would be only competent to make an assignment of the revenue in pro- 
portion to the several portions of the land held by the shareholders. That a private 
partition is no bar to proceedings in the Revenue Courts under s. 30 of Reg. XIX. of 
1814. A Munsif dismissed a suit, on the ground that, if it had been properly 
valued, it \vould not have come within liis jurisdiction. The District Judge affirmed 
the Munsif’s judgment, and directed the plaint to be returned for presentation to 
the proper Court under s. 57 of the Civil Procedure Code. This w’^as not done. 
Held that a second appeal would lie. Ajoodhia Lall v. Gumani Lall (2 C. L. R. 134) 
approved. Ajoodhya Pershad v. Kristo Dyal (15 W. R. 165) dissented from.— Joy- 
natli Roy (Plaintiff) v. Lall Bahadour Singh and others (Defendants), 1. L. R., 8 
Cal. 126. 

58. The plaintiff shall endorse on the plaint, or annex thereto, a 
Procedure on admitting memorandum of the documents (if any) which 
plaint. he has produced along with it ; and, if the 

plaint be admitted, shall present as many copies on plain paper of the 
plaint as there are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for any other sufficient 
conoiae atatements. reason, permits him to present a like number 

of concise statements of the nature of the 
claim made, or of the relief or remedy required, in the suit, in which 
case he sfeall present |ach statements. 
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If the plaintiff sues, or the d^endant or any of the defendants is 
sued, in a representative capacity, such statements shall show in what 
capacity the plaintiff or defendant sues or is sued. 

The plaintiff may, by leave of the Court, amend such statements 
BO as to make them correspond with the plaint. 

The chief ministerial officer of the Couit shalj sign such memo- 
randum and copies or statements if, on examination, he finds them to 
be correct. . 

The Court shall also cause the particulars mentioned in section 50 
Eegisfcer of suits. * entered in a book to be kept for the pur- 

pose, and called the Register of civil suits. Such 
entries shall be numbered in every year according to the order in which 
the plaint is admitted. 

The above section applies to M. S. C. C. 


on which plaintiff sues. 
Delivery of document or 
copy. 


69. If a plaintiff sues upon a document in his possession or power, 
Production of document shall produce it in Court when the plaint is 
presented, and shall, at the same time, deliver 
the document, or a copy thereof, to be filed with 
the plaiut. 

If he rely on any other documents (whether in his possession or 
List of other documents, or not) as evidence in support of liis 

claim, he shall enter such documents in a list to 

. he added or annexed to the plaint. 

• • 

The above section applies to M. S. C. C. and P. S. C. C. 


statement in ease of do- . , 60. In the case of any such document not 

cuments notin his posses- in his possession or power, he shall, if possible, 
sion or power. State in whose possession or power it is. 

The above section applies to M. S. C. C. and P. S. C. C. 

61. In case of any suit founded upon a negotiable instrument, if it 
Suits on lost negotiable he proved that the instrument is lost, and if an 

instruments. indemnity be given by the plaintiff, to the 

satisfaction of the Court, against the claims of any other person upon 
such instrument, the Court may make such decree as it would have 
made if the plaintiff had produced the instrument in Court when the 
plaint was presented, and had, at the same time, delivered a copy , of the 
instrument to be filed with the plaint. 

The above section applies to M. S. C. C. and P. S. C. C. 

62. If the document on which the plaintiff sues be an entry in a 
Production of shop- shop-book or Other book in his possession or 

book. power, the plaintiff shall produce the book at 

the time of filing the plaint, together with a copy of the entry on which 
he relies. 

The Court, or such officer as it appoints in this behalf, shall forth- 
Original entry to be with mark the document for the purpose of 
marked and returned. identification ; and, after examining and com- 

paring the copy with the original, and attesting the copy if found correct, 
shall return the book to the plaintiff, and cause the copy to be filed ^ 

The above section applies to M. S. C. C. 


Pr. & 
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63. A document which ought to be produced in Court by the 
iDadmisBibiiity of docu-. plaintift when the plaint is presented, or to be 
ment not produced when entered in the list to be added or annexed to 
plaint filed. plaint, and which is not produced or entered 

accordingly, shall not, without the leave of the Court, be received in 
evidence on his behalf at the hearing of the suit. 

Nothing in this section applies to documents produced for cross- 
examination of the defendant’s witnesses, or in answer to any case set 
up by the defendant, or • handed to a witness merely to refresh his 
memory. 

The above section applies to M. S. C. C. and P. S. C. C. 


CHAPTER VI. 

Of the Issue ane Service of Summons. 

Issue of Summons. 

64. When the plaint has been registered, and the copies or concise 
statements required by section 58 have been 

Summons. filed, a summons may be issued to each defend- 

ant to appear and answer the claim on a day to be therein specified, 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all material 
questions relating to the suifi, or 

(c) by a pleader accompanied by some other person able to answer 
all such questions. 

Every such summons shall be signed by the Judge or such officer 
as he appoints, and shall be sealed with the seal of the Court : 

Provided that no such summons shall be issued when the defend- 
ant has appeared at the presentation of the plaint, and admitted the 
plaintiffs claim. 

The above section applies to M. S. C. C. and (except the words ** and the 
copies or concise statements required by section 58 
have been filed ”) to P. S. C. C. 

Copy or statement an- 65. Every such summons shall be accom- 

nexed to summons. panied with one of the copies or concise state- 

ments mentioned in section 58. 

The above section applies to M. S. C. C. 

Court may order defend- 66. If the Court sees reason to require the 

ant or plaintiff to appear in personal appearance of the defendant, the sum- 
P®**®°“* mons shall order him to appear in person in 

Court on the day therein specified. 

If the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it may make an order for such appearance. 

The. above section applies to M. S. C. C. 

No party to be ordered 67. No party shall be ordered to appear 

to appear in person unless in person uuless he resides 
resident . 

(a) within the local limits of the Court’s ordinary original juris- 
diction, or 





Act XIV.] 


ISSUE AND SERVICE OF SUMMONS. 


3C3 


(6) without such limits and at a place less than fifty, or, where? 
within 50 or, where there there is railway-commurfication for five-sixibs'j 
is railway, 200 miles. of the distance between the place where he re-' 

sides and the place where the Court is situate, two hundred miles from | 
the Court-house. . | 

The above section applies to M. S. C. C. and R S. C. C. 

68 . The Court shall determine, at the time of issuing the sum- 
Summons to bo either to pions, whether it shall be for the settlement of 

settle issues or forfinabdia- issues only, or for the final disposal of the suit; 

and the summons shall contain a direction 
accordingly : 

Provided that, in every suit heard by Courts of Small Causes, the 
summons shall be for the final disposal of the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

69. The day for the appearance of the defendant shall be fixed by » 
Fixing day for appear- the Court with reference to its current business, = 

ance of defendant. the place of residence of the defendant, and the - 

time necessary for the service of the summons ; and the day shall be so 
fixed as to allow the defendant suTSicient time to enable him to appear 
and answer on such day. 

What shall be deemed * sufficient time' must be determined with 
reference to the circumstances of Jthe case. 

The above sec lion applies to M.*S. C. C. and P. S. C. C. 

70. The summons to appear and answer shall order the defendant 
Summons to order de- pioduce any document in his possession or 

fendaut to produce docu- power, containing evidence relating to the 
ments required by plaintiAT merits of the plaintiff's case, or Upon which 
or reHed ou by defendant. defendant intends to rely in support of hia 

case. 

The above section applies to M. S. C. C. and P. S. C. C. 

71. When the summons is for the final disposal of the suit, it shall 
On isane of summons for direct the defendant to produce, on the day 

final disposal, defendant to fixed for his appearance, the witnesses upon 
be directed to produce his whose evidence he intends to rely in support of 
his case. 

The above section applies to M. S. C. C. and P. S. C. C. 

Service of Sv/mmons, 

9 

72. The summons shall be delivered to the proper officer of th< 
Delivery of summons for Court, to be served by him or one of his subor 

service. dioates. 

The above section applies to M. S. C. C. and P. S. C. C. 

A SUIT under Act IX. of 1872, s. 72, to recover from a creditor the amount of an 
over-payment made to him by mistake, is a suit for damages within the meaning of 
Act XI. of 1865, 8. 6, and is accordingly cognizable by a Mufassal Small Cause Court.— 
Badr-un-nissa r. Muhammad Jan, I. L. R., 2 All. 671. 
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73. Service of the summons shall be made by delivering or tender- ‘ 
de of Borvioo • ^ copy thereof signed by the Judge or such 

odicer as he appoints in this behalf, and sealed 
with the seal of the Court. 


The above section applies to M. S. C. C. and P. S. C. 0. 

Service on several Je- 74. When there are more defendants than ' 

fendauts. one, service of the summons shall be made on 

each defendant: 

Provided that, if the defendants are partners, £gid the suit relates-' 
to a partnership-transaction or to an actionable wrong in respect of> 
which relief is claimable from the firm, the service may be made, unless' 
the Court directs otherwise, either {a) on one defendant for himself and. 
for the other defendants, or (6) on any person having the management 
of the business of the partnership at the principal place, within the 
local limits of the Court’s ordinary original civil jurisdiction of such 
business. ’ 

The above section applies to M. S. C. C. and P. S. C. C. 

76. Whenever it may be practicable, the service shall be made on 
Service to bo on defend, tho defendant in person, unless he have an 
ant in person when practi- agent empowered to accept the service, in 
cable, or on his agent. which case service on such agent shall be suflS- 
cient. 

The above section applies to M. S. C. C. and P, S. C. 0. 

• ^ • 

76. In a suit relating to any business or work against a person who 
Service oil agent by whom does not^roside within the local limits of the 
derondaut carries on busi- .jurisdiction of the Court from which the sum- 

mons issues, service on any manager or agent, 
who, at the time of service, personally carries on such business or work 
for such person within such limits, shall be deemed good service. 

For the purpose of this section, the master of a ship is the agent 
of his owner or charterer. 

The above section applies to M. S. C. C. and P. S. C. C. 

Service unduly made under s. 76 docs not became effectual by reason of the 
fact of such service being subsequently notified to the parties really interested as 
defendants. Service duly effected under s. 76 is effectual without reference 

to the circumstance of its being or not being communicated to the real defendants. — 
Goculdas Dwdrkadas v. Ganeshldl Halasroy, I. L. B., 4 Bom. 416. 

To SATISFY the conditions of Act X. of 1877, s. 76, as to service of summons on 
an agent, there must be a person residing without the local jurisdiction, but carrying 
on business or work -within those limits by a manager or agent, and sued on account 
of such -work, ?.c. business either actually itself carried on by the agent or manager, 
or forming part of the business in the sense of a connected course of transactions to 
•fee management of which he has been duly appointed. — Goculdds Dwdrkddds v. 
paneshldl Halasroy, 1, L. E., 4 Bom. 416. 

Ss. 76 AND 37, cl. c. are to be constnied together, and are intended to carry out 
the same scheme of relief, which rests upon the idea that, where an agent has been 
put forward substantially to take the place of his principal within a particular juris- 
diction, he should take the place of such prineipal (at the option of any person who 
has dealt with him) in any legal proceedings that may arise out of the business or 
work in ivhich the agent has been virtually a local principal.— Goculdds DwArkddda 
i*. Ganeshldl Halasroy. I. L. R., 4 Bom, 41o. 
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Thus, where a firm which carried on busineBs at Agra, and had no place of busi- 
ness in Bombay, employed G as its agent in Bombay in cQ^ain dealings which it had 
with the plaintiff. The letters and telegrams of the firm to G were sent to the 
plaintiff’s place of business, or addressed to G as an individual, and not in the name of 
the firm ; nor did G himself initiate any business, or in any way stand between the 
firm and the plaintiff. Held that G was not the manager or agent of the firm, witliin 
the meaning of s. 76, upon whom sumifions could be served in an action against the 
firm. — Goculdds Dwdrkdd4s v. Ganeshl41 Halasroy, I. L. R., 4 Bom. 416. 

77. In a suit tojobtain relief respecting, or compensation for wrong 
Service on agent in * 0 , immoveable property, if the service cannot 

charge, in snits for*im. be made on the defendant in person, and the 
moveable property. defendant have no agent empowered to accept 

the service, it may be made on any agent of the defendant in charge of 
the property. 

78. If in any suit the defendant cannot be found, and if he have no 
When service may bo on agent empowered to accept the service of the 

male member of defendant’s summons on his behalf, the service may be made 
family. on any adult male member of the family of the 

defendant who is residing with him. 

Explanation . — A servant i& not a member of the family within 
the meaning of this section. 

The above section applies to M. S. G. C. and P. S. C. C. 

79. When the serving-ofiScep delivers or tenders a copy of the 
Person served to sign Summons to the defendant personally, or to an 

acknowledgment. agent or Other person on his behalf, he shall 

require the signature of the person to whom thq copy is so delivered or 
tendered to an acknowledgment of service endorsed on the original 
summons. 

The above section applies to M. S. C. C. and P. S. C. C. 

Procedure when defendant 80. If the defendant Or Other person refus'^s 

refuses to accept service, to Sign the acknowledgment, 

or if the serving-officer cannot find the defendant, and there is no 
or cannot be found. empowered to accept the. service of the 

summons on his behalf, nor any other person 
on whom the service can be made, 

the serving officer shall affix a copy of the summons on the outer 
door of the house in which the defendant ordinarily resides, and then 
return the original to the Court from which it issued, with a return 
endorsed thereon or annexed thereto, stating that he has so affixed the 
copy and the circumctances under which he did so. 

The above section applies to M. S. C. C. and P. S. C. C. 

81, The serving-officer shall, in all cases in which the summons has 
Endorsement of time and been Served under section 79, endorse or annex, 
manner of service. or cause to be endorsed or annexed, on or to 

the original summons^ the time when, and the manner in which, the 
summons was served. 

The above section applies to M. S. C. -C. and P. S. C. C. 



3G6 


ISSUE AND SERVICE OP SUMMONS. 


[1882. 


82. When a summons is returned under section 80, the Court shall 
Examination of serving-* examine the serving-oflSccer on oath touching 

officer. his proceedings, and may make such further 

enquiry in the matter as it thinks fit ; and shall either declare that the 
summons has been duly served, or order such service as it thinks fit. 

Where the Coutt is satisfied that there is reason to believe that the 
Substituted service. defendant is keeping out of the way for the 
purpose of avoiding the sefvice, or that, for any 
other reason, the summons cannot be served in the, ordinary way, the 
Court shall order the summons to be served by affixing a copy thereof 
in some conspicuous place in the Court-house, and also upon some 
conspicuous part of the house (if any) in which the defendant is known 
to have last resided, or in such other manner as the Court thinks fit. 

The above section apqlies to M. S. C. C. and P. S. C. C. 

In cases of substituted service, it is not sufficient to show that the notice has 
been attached to the door, unless the condition which renders such a mode of service 
good, viz. tliat the person who ought to be served is keeping out of the way, has 
been first esfiiblished to the satisfaction of the Court. — (P. C.) 2 P. C. R. 836 (19 W. 
R. 353 ; 12 B. L. R. 229). See also 22 W. R. 482 ; 24 W. R. 381. 

• 

Where suhstituted service of summons is ordered under Act X. of 1877, s, 82, 
a sufficient time ought, under s. 84, to be given for notice of the fact to reach the 
defendant wherever he may be : and if an ex-parte decree be obtained by the plaintitf, 
the Court, on being satisfied that the time fixed was insufficient, will set aside the 
decree. — Mirza Ally Bebanee v. Syed {lydercHoosein, I. L. R., 2 Bom. 449. 

83. The service substituted by order of the Court shall be as 
Effect of substituted ser- effectual as if it bad been made on the defend- 

▼ice. • ant personally. 

The above section applies to M. S. C. C. and P. S. C. 0. 

When service substituted, 84. Whenever service is substituted by 

time for appearance to be order of the Court, the Court shall fix such 
^ time for the appearance of the defendant as the 
case may require. 

The above section applies to M. S. C. C. and S. C. C. 

Where substituted service of summons is ordered under Act X. of 1877, s. 82, 
a sufficient time ought, under s. 84, to be given for notice of the fact to reach tiio 
defendant wherever he may be : and if an ex-parte decree be obtained by the plaintiff, 
the Court, on being satisfied that the time fixed was insufficient, will set aside tho 
decree. — Mirza Ally Bebanee v.’ Syed Hyder Hoosein, I. L. R., 2 Bom. 449. 

86. If the defendant resides within the jurisdiction of any Court 

1 . other than the Court in which the suit is in- 

Bervice of summons when j j i . 'j ^ 

defendant resides within Btituted, and has DO agent resident within the 
jurisdiotionofanotherConrt, local limits of the jurisdiction of the latter 
sexTioT ^ accept Court empowered to accept the service of the 

summons, such Court shall send the summons, 
either by one of its officers or by post, to any Court, not being a High 
Court, having jurisdiction at the place where the defendant resides, 
by which it cau be conveniently served, and shall fix such time for the 
appearance of the defendant as the case may require. 
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The Court to which the summons is sent shall, upon receipt there- 
of, proceed as if it had been issued by such Court, ^and shall then return 
the summons to the Court from which it originally issued, together with 
the record (if any) made under this paragraph. 

The above section applies^ to M. S. C. C. and P. S. C. C. 

86. Whenever any process, issued by any Court*established beyond 

Service, within PreaL- the towus of Calcutta, Madras, 

denoy-towDs and Ran^^oon. Bombay, and BangooB, IS to be served within any 
of process issued by Proyin- such town, it shall be Sent to the Court of Small 
Dial Courts. Causes within whose jurisdiction the process is 

to be served, 

and such Court of Small Causes shall deal with such process in 
the same manner as if the process had been issued by itself, 

and shall then return the process to the Court from which it issued. 

The above section applies to M. S. C. C. 

87. If the defendant be in jail, the summons shall be delivered to j 
Service on defendant in the officer in charge of the jail in which the 

jaib defendant is confined, and such officer shall i 

cause the summons to be served upon the defendant. ; 

The summons shall be returned to the Court from which it issued, 
with a statement of the service endorsed thereon, and signed by the 
officer in charge of the jail, and by the defendant. ' 

The above section applies to M. S. C. C. and P. S. C. C. 


88. If the jail in which the defendant is confined is not in thei; 

Procedure if Jail be in district in which the suit IS instituted, the sum- ? 
different district. mons may be sent by post or otherwise to the 

officer in charge of such jail, and such officer shall cause the summons I 
to be served upon the defendant, and shall return the summons to the > 
Court from which it issued, with a statement of the service endorsed 
thereon, and signed as provided in section 87. 

The above section applies to M. S. C. C. and P. S. C. C. 


89. If the defendant resides out of British India, and has no agent | 
. , , - , . in British India empowered to accept the ser- i 

resides out of British India, vice, the summons shall be addressed to the » 
and has no agent to accept defendant at the place where he is residing, | 
service. forwarded to him by post if there be postal j 

communication between such place and the place where the Court is | 
situate. 

The above section applies to M. S. C. C. and P. S. C. C. 


90. If there be a British Eesident or Agent of Government in or i 
Service through British t^e territory in which the defendant resides, ; 
Resident or Agent of Go- the summons may be sent to such Resident or . 
vernment. Agent, by post or otherwise, for the purpose of ; 

being served upon the defendant ; and if the Resident or Agent returns | 
the summons with an endorsement under his hand that the summons 
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has been served on the defendant in manner hereinbefore directed, such 
endorsement shall be conclusive evidence of the service. 

The above section applies to M. S. C. C. and P. S. C. C. 

91. The Court may, notwithstanding anything hereinbefore con- 
Substitntion of letter €or tained, substitute for the summons a letter signed 

BnmmonB. by the Judge or such officer as he appoints in 

this behalf, when the defendant is, in the opinion of the Court, of a 
rank which entitles him to such mark of consideration. 

The letter shall contain all the particulars required to be stated in 
the summons, and, subject to the provisions contained in section 92, 
shall be treated in all respects as a summons. 

The above section applies to M. S. C. C. and P. S. C. C. 

92. When a letter is so substituted for a summons, it may be sent 
Mode of sending such to the defendant by post or by a special mes- 

letter. senger selected by the Court, or in any other 

manner which the Court thinks fit; unless the defendant has an agent 
empowered to accept service of summons, in which case the letter may 
be delivered or sent to such agent. 

The above section applies to M. S. C. C. and P. S. C. C. 

Service of Process. 

t • 

93. Every process issued under this Code shall be served at the 
Process to be served atex- expense of the party on whose behalf it is issued, 

pense of party issuing. ^ unless the Court Otherwise directs. 

The court-fee leviable for such service shall be levied within a time 

Costs of service. Court before the process is 

issued. 

The above section applies to M. S. C. C. and P. S. C. C. 

94. All notices and orders required by this Code to be given to or 
Notices and orders in served On any person shall be in writing, and 

writing how served. shall be Served in the matter hereinbefore pro- 

vided for the service of summons. 

The above section applies to M. S. C. C. and P. S. C. C. 

Postage. 

95. Postage, where chargeable on any notice, summons, or letter 

Postage. issued under this Code, and forwarded by post, 

and the fee for registering the same, shall be 
paid within a time to be fixed by the Court before the communication 
^ is forwarded : 

Provided that the Local Government, with the previous sanction 
of the Governor-General in Council, may remit such postage, or fee, or 
both, or may prescribe a scale of court-fees to be levied in lieu thereof. 

The above section applies to M. S. C. C. and P. S. 0. C. 
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CHAPTER VII. 

' Of the Appeaeakce of the Parties, and CoifsEQUENCE of Non- 

appearance. 

96. On the day fixed in the summons for the defendant to appear 
Parties to appear on day and answer, the parties shall be in attendauce 

fikediu gammons for defend- at the Court-house in per^n or by their re- 
ant to appear and answer. gpective pleaders, and the suit shall then be 
heard, unless the heating be adjourned to a 'future day fixed by the 
Coiirt. 

The above section applies to M. S. C. C. and P. S. C. C. 

97. If, on the day so fixed for the defendant to appear and answer, 

Dismissal of snit where found that^ the summons has not been 

summons not served in oon served upon him in coDsequence of the failure 
sequence of plaintiff's fail- Qf plaintiff to pay the court-foe leviable for 
nre to pay ee or issnmg. g^ch service, the Court ihay order that the suit 
be dismissed : 

Provided that no such order shall be passed, although the summons 
has not been served upon the defendant, if, on 
Proviso. fixed for him to appear and answer, he 

attends in person or by agent, wh5n he is allowed to appear by agent. 
The above section applies to M. S. C. C. and P. S. C. C. 

98. If, on the day fixed for the defendant to appear and answer, or 
If neither party appears* on any qther ^subsequent day to which the 

suit to be dismissed. bearing of the .Suit is adjourned, neither party 

appears, the suit shall be dismissed, unless the Judge, for reasons to be 
recorded under his hand, otherwise directs. 

The above section applies to M. S. C. C. and P. S. C. C. 

99. Whenever a suit is dismissed under section 97 or section 98^ 
In such case plaintiff may the plaintiff may (subject to the law of limita- 

bring fresh suit j tion) bring a fresh suit ; or if, within the period 

of thirty days from the date of the order dismissing the suit, ho satis- 
fies the Court that there was a sufficient excuse for - his not paying the 
court-fee required within the time allowed for the service of the sum- 
or Court may restore mons, or for his non-appearance, as the case 
suit to its file. may be, the Court shall pass an order to set 

aside the dismissal, and appoint a day for proceeding with the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

99A. If, after a summons has, whether before or after the first dA]^ 
, of June, 1882, been issued to the defendant, 
or to One of sever^ defendants, and returned 
turned un served, fails for a unserved, tho plaintiff fails for a period of one 
year to apply for freflh sum- y^^r from such return to apply for the issue of 

a fresh summons, and to satisfy the Court that 
he has used bis best endeavours to discover the residence of the defend- 
ant who has not been served, or that such defendant is avoiding service 
of process, the Court may dismiss the suit as against such defendant. 

In such case the plaintiff may (subject to the law of limitation) 
bring a fresh suit. 

The above section applies to M. S. C'. C. and P. S. O. C. 

Pr. 7 
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Procedure !f only plainfc. 100. If the plaintiff appears, and the de- 
iff appears, < fendant does not appear, the procedure shall be 

as follows : 

when Bummons duly sery- ip) if it is proved that the summons was 

^ ^ duly served, the Court nday proceed ex parte : 

(&) if it is nqjb proved that th*e summons was duly served, the 
when summons not duly Court shall direct a second summons to be 
•erved, ^ issued and served on the defendant : 

(c) if it is proved that the summons was served on the defendant, 
when summons served, hut not in sufficient time to enable him to 
but not in due time. appear and answer on the day fixed in the sum« 

mons, the Court shall postpone the hearing of the suit to a future day 
to be fixed by the Court, and shall direct notice of such day to be given 
to the defendant 


If it is owing to the plaintiff’s default that the summons was not 
served in sufficient time, the Court shall order him to pay the costs 
occasioned by such postponement 

The above section applies to M. S. C. C, and P. S. C. C. 


When the plaintiff in a suit appears at the hearing, and the defendant does not 
appear, the proper procedure to follow is that prescribed by Act X. of 1877, s. 100, 
whe^er the defendant has been summoned only to appear and answer the claim, or 
has, in addition, been summoned tejattend and give evidence. — ^Tamick Nath Mullick 
if, Jeamat Nosya, I. L. B., 5 Cal. 353. 


It is not necessary, before proceeding to hear and determine a suit ca? parie 
under Act X, of 1877, s. 100, that all the process prescribed by law for compelling 
the attendance of the defendant as a witness should be exhausted. It is sufficient 
that due service of the summons upon the defendant is proved. If such proof is 
not given, the courses to be!* adopted are one or other of those mentioned in clauses 
5 and c of s. 100 according to the circumstances of the case.— Tamick Nath Mullick 
V. Jeamat Nosya, I. L. B., 5 Cal. 353. 


The plaintiff sued, under s. 3, clause w?, of Act XVII. of 1877, for money due on 
a bond, dated the 8th September 1877. The defendant, though duly summoned, did 
not app^ on the day fixed in the summons, which was for the final disposal of the 
suit. The Coui-t, therefore, proceeded with it ea? parte. The defendant, being sub- 
sequently summoned afid ^amined as a witness under s. 7 of the Act, admitted the 
bond sued upon, but pleaded part-payment of the plaintiff's claim. He then applied 
to the Court that his witnesses should be summoned, and that their evidence be taken 
m support of his allegation. The Subordinate Judge was of opinion that he (defend- 
ant) was not ei^itled to offer the evidence. On his referring the case to the High 
Court : .a his duty to summon the witnesses named by the defend- 

Dub Chand (PlamtifE) p. Dhondi (Defendant), L L. B., 6 Bom. 184. 


101, If the Court has adjourued the hearing of the 'suit ex parte, 
Proeednre when Aofcn- defendant, at or before such hearing, 

aWWAA'MH A...!.,..... J*- - 1 •_ • 


appears ajid assigns good cause for his previous 
non-appearance, he may, upon such terms as the 
Court directs as to costs or otherwise, be heard 
in answer to the suit, as if he had appeared on 
Ad day fixed for his appearance. 


ant appears on day of ad- 
journed hearing, and assigns 
good oanse for previous 
ilo&*a|ipeBraiioe. 


The above sectioa apjffies to M. S, C. C. and P. S. 0. 0. 

DsFENDAira who put m no appearance at the original hearing, and who have 
subsequently been refused leave to appear and defend, are at liberty, whwe an 
gx park decree has been passed against them, to appeal to a higher Court, without 
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^vfoOTty toWhg aay steps to have the ex-parte decree set aside under s. 108 of 
Act X of W77.— Ashruffunmssa and aniother (Defendants} v. Lehareaux (Plainti#), 

Tm plaintifE sued under 8. 3, clause in, of Act XVII. of 1877, for money due oa 
a bond, dated the 8th September 1877. The defendant, though duly summoned, did 
not appear on the day fixed in the summons, which was for the final disposal of the 
suit. The Court, therefore, proceeded with it ex parte. The defendant, being sub- 
sequently summoned and examined as a witness under s. 7 of the Act, admitted the 
bond sued upon, but pleaded part-payment of the plaintiff’s claim. He then applied 
to the Court that his witnesses should be summoned, and that their evidence be taken 
in support of his allegation. The Subordinate Judge was of opinion that he (defend- 
ant) was not entitled to offer the evidence. On his referring the case to the High 
Court I Held that it was his duty to summon the witnesses named by the defend-' 
ant. — Duli Chand (Plaintiff) v. Dhondi (Defendant), I. L. 5 Bom. 184. 

102. If the defendant appears, and the plaintiff does not appear, 

Procedure where defend- Court shall dismiss the suit, unless the 

ant only appears. defendant admits the claim, or part thereof, in 

which case the Court shall pass a decree against the defendant upon 
such admission, and, where part only of the claim has been admitted,- 
shall dismiss the suit so far as it relates to the remainder. 

The above section applies to M. S. C. C. and P. S. C. 0. 

In a suit, issues having been settled, the final hearing of the suit was adjourned 
to a fixed date for final disposal. On that date plaintiff did not appear, and the suit 
was dismissed. Held that, as thjs was not a case which had been adjourned in favour 
of either party to enable him to’* prodilce his^proofs, or cause the attendance of his 
witnesses,” the order was not one which could properly be made. — ^Byall v. Sherman, 
L L. K., 1 Mad. 287. 

• 

103. When a suit is wholly or partially dismissed under section 
Decree against plaintiff by 102, the plaintiff shall be precluded from bnug- 

defanit bars fresh suit. ing a fresh suit in respect of the same cause of 
action.'^* But he may apply for an order to set the dismissal aside ; and, 
if it be proved that he was prevented by any sufficient cause from ap- 
pearing when the suit was called on for hearing, ''the Court shall set 
aside the dismissal upon such terms as to costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit. 

No order shall be made under this section unless the plaintiff baa 
served the defendant with notice in writing of his application. 

The above section applies to M. S. C. C. and P. S. C. C. 

1<ML If,^ on the day fixed for the hearing of a suit against a defend- 
Prooednro where defend- residing «ut of British India, who has no 
ant residing out of British agent empowered to accept service of summons, 
India does not appear. oi. Ji^y iq which the healing has been 

adjourned, the defendant does not appear, the plaintiff may apply to the 
Court fmr permission to proceed with his suit, and the Court may dire&t 
that the plaintiff be at liberty to proceed with his suit in such manner 
and subject to such conditions as the Court thinks fit. 

The above section applies to M. S. C..D. and F. S. 0 C. 
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105. If there be more plaintiffs than one, and one or mpre of them 
I^edure in case of non^ appear, and tMh others do not appear, the Court 

aiitendanoe of one or more may, at the instance of the plaintiff or plaintiffs 
of several plaintiffs. ^ appearing, permit the suit to proceed in the 
same way as if all the plaintiffs had appeared^ and pass such order as it 
thinks fit. ^ ‘ . 

The above section applies to M. S. C. C. and P. S. C. 0. 

106. If there bo more defendants 'than one, 'and one or more of 

Procedure in case of non- appear, and the others do not appear, the 

attendance, of one or more , suit shall proceed, and tbe Court shall, at the 
of several defendants. time of passing judgment, make such order as 

it thinks fit with respect to the defendants who do not appear. 

The above section applies to M. S. O. C. and P. !S. C. O. 

107. If a plaintiff or defendant, who has been ordered to appear in 
Oonseqnenoeofnonltttten- peFBon un^er the previsions of section 66 or 

,danco, without sufficient Section 436, does not appear in person^ or shew 
cause shewn, of party sufficient cause to the satisfaction of the Court 
or ere to appear in person, for jfailing SO t'o appear, he shall be subject to 

all the provisions of the foregoing sections applicable to plaintiffs and 
defendants, respectively, who do not appear. 

The above section applies to M. S. C. C. and* P. S. C. C. ' 

* Qf seMing: (laide Dccreed^'parte, 

* 108. "^In any case in which a decree is passed ex ^parte against a de- 
Setting aside decree m fendaut, he may apply to the Court by which 

parte against defendant. *the decree was made for an order to set it aside ; 

and if he sfitisfies the Court that the summons was not duly served, 
or that he was prevented by any sufficient cause from appearing when 
the suit was called on for hearing, the Court shall pass an order to set 
aside the decree upon such terms as to costs, payment into Court, or 
otherwise, as it thinks fit, and shs^U appoint a day for proceeding with 
the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

Under s. 540 of the Civil Procedure Code an appeal lies from decrees passed 
tx parte. If a defendant appears at the first hearing, and files a written statement, 
he should not be placed ex parte. — ^Ananthardma Platter (Second Defendant), Appel- 
lant, V. Madhava Paniker (Plaintiff’s Bepresentative), Respondent, I. L. R., 3 Mad. 
264. 

Defendants who put in no appearance at the original hearing, and who have 
subsequently been refused leave to appear and defend, are at liberty, where an 
€x-parte decree has been passed against .them, to appeal to a higher Court, without 
previously taking any steps to have the ex-parte decree set aside under s. 108 of 
Act X. of 1877. — Ashruffunnissa and another (Defendants) v. Lehareaux (Plaintiff), 
I. L. R., 8 Cal. 272. 

No decree to be aside 109- . No decree shall be set aside on any 

without notice to opposite sucb application as aforesaid, unless notice there* 
party. of jo writing has been served on tbe opposite 

party. 

The above section applies to M. S. C. C. and P. S. C. C. 
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CHAPTER VIIL 

Of Written Statements and StT-OFF. 


110. The parties may, at any time before or at the first hearing of 

. the suit, tender written statements of their re- 

Wiitten Bta ements. spective cases, and the Court shall receive such 
statements and place them on the record. 

This section contemplates that a defendant shall, in liis written statement, set 
forth the case he intends to make at the trial. — Chovd Kdrd. v. Isabin Khalifa, I. L. R., 
1 Bom. 209. 

A SUPPLEMENTAL Written statement cannot be filed after the parties have entered 
upon their case at the hearing. — Munchershaw Bezonji v. The New Dhurumsey Spin- 
ning and Weaving Company, I. L. R., 4 Bom. 576. 

A WRITTEN statement of his case, tendered by a party to a suit at any time 
before or at the first hearing of the suit, is not liable to any court-fee, and may be 
written on plain paper (s. 110 of Act X. of 1877). A written statement called for 
by the Court after the first hearing is also exempt from stamp-duty (s. 19 of Act 
Yll. of 1870). — ^Nagu (Plaintiff) v. Yeknatli (Defendant), I. L. R., 5 Bom. 400. 

111. If in a suit for the recovery of money the defendant claims to 
Particulars of set-off to be set-off against the plaintiff’s demand any ascer- 

given in written statement. tained stftn of money legally recoverable by him 
from the plaintiff, and if in such claim of the defendant against the 
plaintiff both parties fill the same character as they fill in the plaintiff’s 
suit, the deiandant may, at the first hearing of the suit, but not after- 
wards unless permitted by the Court, •tender a written statement con- 
taining the particulars of the debt sou^t to be set-off. 

The Court shall thereupon inquire into the same, and if it finds 
that the case fulfils the requirements of the 
Inqmiy. former part of this section, and that the amount 

claimed to be set-off does not exceed the pecuniary limits of its juris- 
diction, the Court shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross-suit, so 
as to enable the Court to pronounce a final 
Effect of set-off. judgment in the same suit, both on the origi- 

nal and on the cross claim ; but it shall not affect the lien, upon the 
amount decreed, of any pleader in respect of the costs payable to him 
under the decree. 

, Illustrations. 

(a.) A bequeaths -Rs. 2,000 to B, and appoints C his executor and residuary 
legatee. B dies, and D takes out administration to B’s effects. C pays Rs. 1,000 as 
surety for D. Then D sues C for the legacy. C cannot set-ofl! the debt of Rs. 1,000 
against the legacy, for neither C nor D tills the same character with respect to the 
legacy as they fill with respect to the payment of the Rs. 1,000, 

• (5.) A dies intestate and in debt to B. C takes out administration to A’s effects, 

and B buys part of the effects from C. In a suit for the purchase-money by 0 
against B, the latter cannot set-off the debt against the price, for C fills twodiffei’ent 
characters, one as the vendor to B, in which he sues B, and the other as represent- 
fttiv© *^0 -A. 

(c.) A sues B on a hill of exchange. B alleges that A has wrongfully neglected 
to insure B’s goods, and is liable to him in compensation, wliich he claims to set-off. 
The amount, not being ascertained, cannot be set-off. 

(d.) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A 
for Rs. 1,000. The two claims, being both definite pecuniary demands, may be set-off. 



874 


WBirrjEN STATmiBMTS ADD S£r-DFr. 


P88£. 

(eJ) A sues B for compensation on account of a trespass. B holds a promissory 
note for Bs. 1,000 from A, and claims to set-ofE that amount against any sum that 
A may recover in the suif. B may do so, for as soon as A recovers, both sums are 
definite pecuniary demands. 

(/.) A and B sue C for Bs. 1,000. C cannot set-ofE a debt due to him by A 
alone. 

A sues B and C for Bs. 1,000. B cannot set-ofE a debt due to him albne 
by A. • 

(Ji.') A owes the partnership-firm of B and C Bs. 1,000.. B dies leaving G sur- 
viving. A sues C for a debt of Bs. 1,500 due in his separate chaiucter. C may set- 
off the debt of Bs. 1,000. 

Th» above section applies to M. S. C. C. and P. S. C. 0.. 

The provisions of Act X. of 1877 do not give the right to set-off claims for 
unliquidated damages, but that Act does not take away any right of set-off, whether 
legal or equitable, which parties to a suit would have independently of its provi- 
sions. — ^Kishorchand Ghamp^dl v. Madhowji Visr^m, 1. L. B., 4 Bom. 407. 

The usufructuary mor^agee of certain lands sued the mortgagor for the money 
due under the mortgage. The mortgagor alleged that the mortgagee had committed 
waste, and was liable to him for compensation, which he claimed to set-off : Heidi 
that, under Act X. of 1877, s. Ill, the amount of such compensation could not be 
set-off. — Bagliu Nath Das v. Ashraf Hosain Khan, I. L. B., 2 All. 252. 

Where, in a suit for the price of goodi^ sold and delivered, the defendant ad- 
mitted tliat there was a sum of Bs. 1,159-12 due by him to the plaintiff, but sought 
to set-off the sum of Bs. 972 as damages sustained by him by reason of the non-deli- 
very of some of the goods contracted for : Held that as the claim of the defendant 
against the plaintiff was connected with the same transaction, and arose out of ond 
and the same contract, as that in respoct of which the plaintiff's suit was brought, 
and as the amount of the defendant's claim was capable of being immediately ascerr 
tained, the defendant might set-off his claim. — Kishorchand Cbamp4141 v. Midhowji 
Visrdm, I. L, B., 4 Bom. 407. 

No written statement to 112. Except as pr<^ided in the last pre- 

be received after first hear- ceeding section, DO written statement shall be 
^ received after the first hearing of the suit : 

Provided that the Court may, at any time, require a writtten State- 
Provisoes. ment, or additional written statement, from 

* any of the parties, and fix a time for presenting 
the same : 

Provided also that a written statement, or an additional written 
stetement, may, with the permission of the Court, be received at any 
time for the purpose of answering written statements so required and 
presented. 

113. If any party from whom a written statement is so required 

Procedure when party to present the Same within the time fixed 

fails to present written by the Cpurt, the Court may pass a decree 
called for by against him, or make such order in relation to • 
^ the suit as it thinks fit. 

114. Written statements shall be as brief as the nature of the ease 
Frame of written state- admits, and shall not be argumentative, but 

scents. shall be confined as much as possible to a simple 

narrative of the facts which the party by whom or on whose behalf the 
written statement is made believes to be material to the case, and which 
he either admits or believes he will be able to prove. 
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Every such statement shall be divided into paragraphs, numbered 
consecutively, and each paragraph containing a^ ifearly as may be a 
separate allegation. 

The above section applies to P. S. C. C. 

116. Written statements shall be signed and verified in the manner 
Written statements to be hereinbefore provided for signing and verifying 
eigned and verified. ^ plaints, and no written statement shall be re- 

ceived unless it be so signed and verified. 

The above section applies to P. S. C. C. 

116. If it appears to the Court that any written statement, whether 
Power of Gonrt as to ar- called for by the Court or spontaneously ten- 
gnmentatiye, prolix, or irre- dered, is argumentative or prolix, or contains 
levant written statements, irrelevant to the Suit, the Court may 

amend it then and there, or may, by an order to be endorsed thereon, 
reject the same, or return it to the party by whom it was made for 
amendment within a time to be fixed by the Court, imposing such terms 
as to costs or otherwise as the Court thinks fit. 

Attestation of amend- When any amendment is made under this 

ments. Section, thp Judge shall attest it by his signa- 

ture. 

When a statement has been rejected under this section, the party 
Effect of rejection. making it shall n*bt present another written 

statement^ unless it be expressly called for or 
allowed by the*Court. 

The above section applies to P. S. C. C. 


CHAPTER IX. 

Of the Examination of the Parties by the Court. 


117. At the first hearing of the suit, the Court shall ascertain from 


A Bcertainment whether 
allegations in plaint and 
written statements admitted 
or denied. 


the defendant or his pleader 'whether he admits 
or denies the allegations of fact made in the 
plaint, and shall ascertain from each party or 
his pleader whether he admits or denies such 


allegations of fact as are made in the written statement (if any) of the 
opposite party, and as are not, expressly or by necessary implication, 
admitted or denied by the party against whom they are made. The 
Court shall record such admissions and denials. 


The above section applies to M. S. C. C. and P. S. C. C. 

118. At the first hearing of the suit, or at any subsequent hearing. 
Oral examination of part7 ^“7 appearing in person or present in 

or companion of himself or Court, or any person able to answer any mate- 
his pleader. rial questions relating to the suit by whom 

such party or his pleader is accompanied, may be examined orally by 
the Court ; and the Court may, if it thinks fit, put, in the course of such 
examination, questions suggested by either party. 
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SnbBtance of examination 119. The substance of the examination shall 

to be written. • be reduced to writing by the Judge, and shall 

form part of the record. 

120. If the pleader of any party who appears by a pleader refuses 
Conae^nence of refusal ot OT is Unable to answer any material qiiestiou 
inability of pleader taan- relating to the suit which the Court is of opinion 
«wer. that the party whom he represents ought to 

answer, and is likely to be able to answer if interrogated in person, the 
Court may postpone the hearing of the suit to a future day, and direct 
that such party shall appear in person on such day. 

If such party fails without lawful excuse to appear in person on the 
day so appointed, the Court may pass a decree against him, or make 
such order in relation to the suit as it thinks fit. 

The above section applies to M. S. C. C. and P. S. C. C. 


CHAPTER X. 

Of Discovert, and of the Admission, Inspection, Production, 
Impounding, and Return of Documents. 

121. Any party may, at any time, by leave of the Court, deliver, 
Power to deliver inter- through the Court, interrogatories in writing 

rogatories. for the examination of the opposite party, or 

where there are more opposite parties than one, any one or more of 
such parties, with a note at the foot thereof stating which of such in- 
terrogatories each of such persons is required to answer ; 

Provided that no party shall deliver more than one set of interro- 
gatories to the same person without the permission of the Court, and 
that no.defendaut shall deliver interrogatories for the examination of 
the plaintiff unless such defendant has previously tendered a writteu 
statement, and such statement has been received and placed on the 
record. 

The above section applies to M. S. C. C. 

Act X. of 1877, s. 121, contemplates (1) leave to interrogate and (2) the service 
of the interrogatories through the Court. It is the duty of the Court under that 
section to determine whether the applicant should be allowed to interrogate the other 
side, but not to determine at that stage what questions the party interrogated should 
be compelled to answer. — Sham Kishore Mundle v. Shoshibhoosun Biswas, I. L. R., 
6 Cal. 707. 

122. Interrogatories delivered under section 121 shall be served on 
Service of interroga- the pleader (if any) of the party interrogated, 

tones. or in the manner hereinbefore provided for the 

service of summons, and the provisions of sections 79, 80, 81, and 82, 
shall, in the latter case, apply, so far as may be practicable. 

The above section applies to M. S. C. C. 

123. The Court, in adjusting the costs of the suit, shall, at the 
Inquiry into propriety of instance of any party, inquire or cause inquiry 

exhibiting interrogatoriefl. to be made into the propriety of delivering 
such interrogatories ; and if it thinks that such interrogatories have 
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been delivered unreasonably, vexatiously, or at improper length, the 
costs occasioned by the said interrogatories and the answers thereto shall 
be borne by the party in fault. 

The above flection applies to M. S. C. C. 

124. If any party to a suit be a body corporate or a joint-stock 
Service of interrogatories Company, "whether incorporated or not, or any 
on officer of corporation or* Other body of persons empowered by law to sue 
company. \yQ gued, whether in its own name or in the 

name of any officer or other person, any opposite party may apply to 
the Court for an order allowing him to deliver interrogatories to any 
member or officer of such corporation, company, or body, and an order 
may be made accordingly. 

The above section applies to M. S. C. C. 

126. Any party called upon to answer interrogatories, whether by 
Power to refuse to an- himself or by any such member or officer, may 
swt r interrogatories as irre- refuse to answer any interrogatory on the 
levant, &c. ground that it is irrelevant, or is not put bond 

fide for the purposes of the suit, or ‘that the matter inquired after is not 
sufficiently material at that stage of the suit, or on any other like 
ground. • 

The above section applies to M. S. C. C. 

• • 

126. Interrogatories shall be answei'ed by affidavit to be filed in 
Time for filing affidavit Couit within ten days from the service thereof, 

in answer. or within such further time as the Judge may 

allow. 

The above section applies to M. S. C. C. 

127. If any person interrogated omits or refuses to answer, or an- 
Procedure where party swers insufficiently, any interrogatory, tlie party 

omits to answer sufficiently, interrogating may apply to 'the Court for an 
order requiring him to answer or to answer further, as the case may be. 
And an order may be made requiring him to answer or to answer fur- 
ther either by affidavit or by vivd voce examination, as the Judge may 
direct: Provided that the Judge shall not require an answer to any 
interrogatory which in his opinion need not'ha^e been answered under 
section 125. 

The above section applies to M. S. C. C. 

128. Either party may, by a notice through the Court, within a 
Power to demnnd admis- reasonable tiAe not less than ten days before 

riooof gennmeaeeu ofdocn- the hearing, require the Other party to admit 
“ents, (saving all just exceptions to the admissibility 

of such document in evidence) the genuineness of any document mate- 
rial to the suit. 

The admission shall also be made in writing signed by the other 
party or his pleader and filed in Court 

If such notice be not given, no costs of proving such document 
shall be allowed, unless the Judge otherwise ordeas.^ ^ 

pR. 8 
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If such notice is not complied with within four days after its being 
served, and the Judge thinks it reasonable that the admission should 
have been made, the party refusing shall bear the expense of proving 
such document, whatever may be the result of the suit. 

The above section applies to M. S. C. C. 

129. The Court may, at any time during the pendency therein of 

Power to order discoveiy suit, order any party to the suit to declare 

of document. by affidavit all the documents which are or 

have been in bis possession or power relating to any matter in question 
in the suit, and any party to the suit may, at any time before the first 
hearing, apply to the Court for a like order. 

Every affidavit made under this section shall specify which (if any) 
Affidavit in answer to of the documents therein mentioned the de- 
ench order. clarant objects to produce, together with the 

grounds of such objection. 

The above section applies to M. S. C. CL 

130. The Court may, at any time during the pendency therein of 
Power to order produc- any suit, order the production by any party 

tion of docnments during thereto of such of the documents in bis posses- 
sion or power relating to any matter in ques- 
tion in such suit or proceeding as the Court thinks right ; and the 
Court may deal with such document^ when produced in such manner as 
appears just. 

The above section appKes to M. S. C. C. 

Under Act X. of 1877, s. 130, a Judge has no discretion to refuse to allow 
inspection of docnments relating to matters in question in a suit, provided they are 
not privileged. — Wallace v. Jefferson, I. L. R., 2 Bom. 453. 

131. Any party to a suit may, at any time before or at the hearing 
Notice to produce for in- thereof, give notice through the Court to any 

Bpeotion documents referred other party to produce any specified document 
to m plaint, &o. ‘ ^he inspection of the party giving such 

notice or of his pleader, and to permit such party or pleader to take 
copies thereof. 

No party failing to comply with such notice shall afterwards be at 
Gonsequenoe of non-com- liberty to put aii^ such document in evidence 
piianoe with Buch notice. on bis behalf in such suit, unless he satisfies the 
Court that such document relates only to his own title, or that he had 
some other and sufficient cause for not complying with such notice. 

The above section applies to M. S. C. C. 

132. The party to whom such notice is given shall, within ten 
Party reoeiving sneh no- ^^ys from the receipt thereof, deliver through 

tice to deliver notice when the Court to the party giving the same a notice 
be inspection may gitating a time Within three days from such 

delivery at which the documents, or such of 
them as he does not object to produce, may be inspected at his pleader’s 
office or some other convenient place, and stating which (if any) of the 
documents he objects to produce, and on what grounds. 

above section applies to M. S. C. C, 
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133 , If any party served with notice under section 131 omits to 
Application for order of give notice Under section 132 of the time for 

inspection. ^ ^ inspection, or objects to give inspection, or 

names an inconvenient place for inspection, the party desirinc^ it may 
®'PP^y Court for an order of ^inspection. ° 

The above section applies to M. S. C. C. 

134 . Except in the case of documents referred toin the plaint, written 
Application to be found- Statement, or affidavit of the party against whom 

ed on affidavit. the application is made, or disclosed in big affi- 

davit of documents, such application shall be founded upon an affidavit, 
shewing (a) of what documents inspection is sought, (b) that the party 
applying is entitled to inspect them, and (c) that they are in the posses- 
sion or power of the party against whom the application is made. 

The above section applies to M. S. C. C. 

136 . If the party from whom discovery of any kind or inspection 
Power to order i.sne or Sought obj^Bcts to the ^me or any part thereof, 

qut^titiuu on which right to and it the v/ourt IS Satisfied that the right to 
discovery depends to bo first such discovery or inspection depends on the 
determined. determination of any issue or question in dis- 

pute in the suit, or that, for any other reason, it is desirable that any 
sCich issue or question should be determine before deciding upon the 
right to the discovery or inspection, the Court may order that the issue 
or question be determined first, and resiprve the question as to the dis- 
covery or inspection. • 

The above section applies to M. S. C. C. 

136 . If any party fails to comply with any order under this chapter, 
Oonseqnenoes of failure to to answer interrogatories, or for discovery, pro- 
answer or give inspection. diiction, or inspection, which has been duly 
served, he shall, if a plaintiff, be liable to have his suit dismissed for 
want of prosecution, and, if a defendant, to have his defence (if any) 
struck out, and to be placed in the same position as if he had not 
appeared and answered ; 

and the party interrogating or seeking discovery, production, or 
inspection, may apply to the Court for an order to that effect, and the 
Court may make sucli order accordingly. 

Any party failing to comply with any order under this chapter, to 
answer interrogatories, or for discovery, production, or inspection, which 
has been served personally upon him, shall also be deemed guilty of an 
offence under section 188 of the Indian Penal Code. 

The above section applies to M. S. C. C. 

The powers given to tbe Court by Act X. of 1877, s. 136, should not be exercised 
except in extreme cases. — Sham Kishore Mundle v. Shoshiboosun Biswas, I. L. R., 5 
Cal. 707. 

137 . The Court may of its own accord, and may in its discretion 
Court may .end for pa- “po? application of any of the parties to 

perB from its own records a suit, send for, either from its own records or 
or from other Courts. from any other Court, the record of any other 

suit or proceeding, and inspect the same. 
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Every application made under this section shall (unless the Court 
otherwise directs) be i^upported by an afiidavit of the applicant or his 
pleader, shewing how the record is material to the suit in which the 
application is made, and that the applicant cannot, without unreason- 
able delay or expense, obtain a duly authenticated copy 'of the record, or 
of such portion thereof as the applicant requires, or that the produc- 
tion of the original is necessary for the purposes of justice. 

Nothing contained in this section shall be deemed to enable the 
Couit to use in evidence any document which, under the Indian Evi- 
dence Act, 1872, would be inadmissible in the suit. 

The above section applies to M. S. C. C. anj (except para. 2) to P. S. C. C. 

In all cases in which parties apply for a summons to compel the attendance of 
witnesses, or a summons to produce documents, or apply to have a document sent 
for under s. 137 of the Code of Civil Procedure, the Court ought not to refuse such 
application, merely because, in its opinion, the witnesses cannot be present, or the 
documents cannot be produced, before the termination of the trial. — &ishna Churn 
Baisack v. Pi*otab Chunder Surma, I. L. R., 7 Cal. 5G0. 

138. The parties or their pleaders shall bring with them, and have 
Doonmontaiy oviaonoe to readiness at the first hearing of the suit, to 

bo in readiness at first hoar- be produced when called for by the Court, all 
log. the documentary evidence of every description 

in their possession or power, on which they intend to rely, and which 
Las not already been filed in Court, and all documents which the Court 
at any time before such hearing has ordered to be produced. 

The above section applies to M. S. C. C. and P. S. 0. 0. 

139. No documentary evidence in the possession or power of any 
Effect of non-produotion party, which should have been, but has not 

of documents. been, produced iu accordance with the require- 

ments of section 138, shall be received at any subsequent stage of the 
proceedings, unless good cause be shown to the satisfaction of the 
Court for the non-production thereof And the Judge receiving any 
such evidence shall record bis reasons for so doing. 

The above section applies to M. S. C. C. 

140. The Court shall receive the documents respectively produced 
Documents to be received by the parties at the first bearing, provided 

by Court. that the documents produced by each party be 

accompanied by an accurate list thereof prepared in such form as the 
High Court may from time to time direct. 

The Court may, any stage of the suit, reject any document which 
Rejection of irrelevant or it considers irrelevant or otherwise inadmis- 
Inadmissible documents. sible, reC'Ording the grounds of such rejection. 

The above section applies to M. B. C. C. and (except the proviso and the last six 

words) to P. S. C. C. 

141. No document shall be placed on the record unless it has been 
No documents to be placed Proved or admitted in accordance with the 

on record unless proved, law of evidence for the time being in force. 
Proved dc^menta to bo Every document so proved or admitted shall 
mark an . endorsed with the number and title of the 

suit, the name of the person producing it, and the date on which 
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it was produced. The Judge shall then endorse with his own hand a 
statement that it was proved against or admitted by (as the case may 
be) the person against whom it is used. The document shall then be 
filed as part of record : 

Provided that, if the document be an entry in a shop-book or other 

Entries in shop-booka. whose behalf such book is 

produced may furnish a copy of the entry, which 
may be endorsed as aforesaid, and shall be filed as part of the record, 
and the Court shall mark the entry, and shall then return the book to 
the person producing it. 

All documents produced at the first hearing, and not so proved or 
admitted, shall be returned to the parties respectively producing them. 

The above section applies to M. S. C. C. and (except the third sentenee) to P. S. C. C. 

142. When a document so proved or admitted is relied on as evi- 
Rejeoted doonmonta to bo dence by either party, but the Court considers 

maiked, it inadmissible, it shall be further endorsed with 

the addition of the word ** rejected,” and the endorsement shall be 
signed by the Judge. 

The document shall then be returned to 
and returned. party who produced it. 

The above section applies to M. S. C. C. and P. S. C. C. 

143. Notwithstanding anything contained in sections 62, 141, and 
Court may order any do- 142, the Colirt may, if it sees sufficient cause, 

oument to be impounded. direct any document or book produced before it 
in any suit to be impounded and kept in the custody of an officer of 
the Court, for such period and subject to such conditions as the Court 
thinks fit. 

The above section applies to M. S. C. C. and P. S. 0. C. 

144. In suits in which an appeal is not allowed, when the suit has 
When document admitted been disposed of, and in suits in which an ap» 

in evidence may be returned, peal is allowed, when the time for preferring 
an appeal from the decree has elapsed, or, if an appeal has been prefer- 
red, then after the appeal has been disposed of, any person, whether a 
party to the suit or not, desirous of receiving back any document pro- 
duced by him in the suit, and placed on the record, shall, unless the 
document is impounded under section 143, be entitled to receive back 
the same : 

Provided that a document may be returned at any time before 
When document may be either of such events, if the person applying 
retumedbefore time limited, for such return delivers to the proper officer a 
certified copy of such document to be substituted for the original : 

Certain documents not bo Provided also that no document shall be 

be returned. returned which, by force of the decree, has be- 

come void or useless. 

On the return of a document which has been admitted in evidence^ 
Receipt to be given for a receipt shall be given by the party receiving 
returned document. it, in a receipt-book to be kept for the purpose. 

Tub above Beetion applies to-M. S. C. C. 
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Provisions as to docn- 145. The provisions herein contained as to 

ments applied to material documents shall, SO far as may be, apply to all 
* other material objects producible as evidence. 

Tuic above section applies to M. S. C. C. and P. 8. C. C. 


CHAPTER XI. 

Of the Settlement of Issues. 

146. Issues arise when a material proposition of fact or law is 
affirmed by the one party and denied by the 
Framing of issues. otiier 

Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue. 

Each material proposition affirmed by one paity and denied by the 
other must form the subject of a distinct issue. 

Issues are of two kinds: (a) issues of fact, (b) issues of law. 

At the first hearing of the suit, the Court shall, after reading the 
plaint and the written statements (ii any), and after such examiuatiou of 
the parties as may appear necessary, ascertain upon what material pro- 
positions of fact or of law the parties, are at variance, and shall there- 
upon proceed to frame and record the issues on which the right decision 
of the case appears to the Court to depend. 

When issues both of law*and of fact arise in the same suit, and the 
Court is of opinion that the case may^ be disposed of on the issues of 
law only, it shall try those issueif first, and for that purpose may, if it 
thinks fit, postpone the settlement of the issues of fact until after the 
issues of law have been determined. 

Nothing in this section requires the Court to frame and record 
issues when the defendant at the first hearing of the suit makes no 
defence. 

Allegations from which 147. The Court may frame the issues from 

issues may be framed. all or any of the following materials — 

(a) allegations,made on oath by the parties, or by any persons pre- 
sent on their behalf, or made by the pleadeis of such parties or persons ; 

(b) allegations made in the plaint or in the written statements {if 
any) tendered in the suit, or in answer to interrogatories delivered in 
the suit ; 

(c) the contents of documents produced by either party. 

148. If the Court be of opinion that the issues -cannot be correctly 
Court may examine wit- framed without the examination of some per- 

nesses or documents before BOD not before the Court, or without the in- 
framing issues. spection of some document not^produced in the 

suit, it may adjourn the framing of the issues to a future day, to be 
fixed by the Court, and may (subject to the rules contained in the Indian 
Evidence Act) compel the attendance of any person or the production 
of any document by the person in whose hands it may be,, by summons 
or other procesa 

149. The Court may, at any time before passing a decree, amend 
Power to amend, add, and the issues or frame additional issues on such 

Btoiko oat isBues* terms as it thinks fit, and all such amendments 
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or additional issues as may be necessary for determining the controversy 
between the parties shall be so made or framed. 

The Court may also, at any time before passing a decree, strike 
out any issues that appear to it to be wrongly framed or introduced. 

Where no injustice would be doncf to either party, the Courts, in the exercise 
of their discretion, under special circumstances, may allow issues to be raised upon 
matter which does not strictly come within the proper scope of the pleadings. The 
power to allow such amendments is given by the first part of Act X. of 1877, 
B. 149, corresponding witli the first part of Act VIII. of 1859, s. 141. — ^Nehora Roy 
V, Radha Pershad Singh, I. L. R., 5 Cal. 64. 

150. When the parties to a suit are agreed as to the question of 
Questions of fact or law I^ct or of law to be decided between them, 
may by agreement be stated they ma}^ State the same in the form of an 
in form of issue. issue, and enter into an agreement in writing — 

(a) that upon the finding of the Court in the affirmative or the 
negative of such issue, a sum of money specified in the agreement, or 
to be ascertained by the Court, or in such manner as the Court may 
direct, shall be paid by one of the parties to the other of them, or that 
one of them be declared entitled to some right or subject to some lia- 
bility specified in the agreement, ^ 

(b) that upon such finding some property specified in the agree- 
ment and in dispute in the suit shall be delivered by one of the parties 
to the other of them, or as that other majf direct, or 

(c) that upon such finding one or more of the parties shall do or 
abstain from doing some particular acif,. specified in the agreement, and 
relating to the matter in dispute. 

The above section applies to P. S. C. C. 

Court, if satisfied that 

agreement was executed in 151, If the Court be Satisfied, after mak- 

good faith, may pronounce jyjg guch inquiry as it deems proper, 

(a) thal the agreement was duly executed by the parties, 

(b) that they have a substantial interest in th^ decision of such 
question as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it may proceed to record and try the issue, and state its finding or 
opinion thereon in the same manner as if the issue had been framed by 
the Court ; 

and may, upon , the finding or decision on such issue, pronounce 
judgment according to the terms of the agreement ; ‘ 

and upon the judgment so given, decree shall follow, and may be 
executed in the same way as if the judgment had been pronounced in a 
contested suit. 

The ftbove section applies to P. S. C. C. 

CHAPTER XII. 

Disposal of the Suit at the First Hearing. 

152. If, at the first hearing of a suit, it appears that the parties 
If parties not at issue on are not at issue on any question of law or of 
any question of law or fact, fact, the Court may at once pronounce judgment. 

The above section applies to P. S.O. jJ. 
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163. Where there are more defendants than one, and any one of 
If one of several defend! the defendants is not at issue with the plaintiff 
«nt8 be not at issae with on any question of law or fact, the Court may 
plaintiff, at once pronounce judgment for or against such 

defendant, and the suit shall proceed only against the other defendants. 


The above section applies to P. S. C. G 

154. When the parties are at issue on some question of law or of 
If parties at issne on fact, and issues have been framed by the Court 

qnoBtions of law or fact. as hereinbefore provided, if the Court be satis- 
fied that no further argument or evidence than the parties can at once 
Court may determine Supply is required upon such of the issues as 
issue, may be sufficient for the decision of the suit, 

and that no injustice will result from proceeding with the suit forth- 
with, the Court may proceed to determine such issues; 

and, if the finditig thereon is sufficient for the decision, may pro- 
andpronounoejudgment. nounce judgment accordingly, whether the 
summons has been issued for the settlement of 
issues only or for the final disposal of the suit : 

Provided that, where the summons has been issued for the settle- 
ment <)f issues only, the parties or their pleaders are present, and none 
of them object. 

If the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of 'the suit, and shall fix a day for the pro- 
duction of such further evidence, or for such further argument, as the 
case requires. « 

155. If the summons has been issued for the final disposal of tho 

If either party fail, to without sufficient 

produce hie evidencse, Court Cause, to produce the evidence on which he 
may prouonnee judgment, relies, the Court may at once protfounce judg- 
or adjourn enit. ment, 

or may, if it thinks fit, after framing and recording issues under 
section 146, adjourn tlie suit for the production of such evidence as may 
be necessary to its decision upon such issues. 

4r 

The first paragraph of the above section applies to M. S. C. C. 


CHAPTER XIIL 
Of AD.fOUBNM£NTS. 

166. The Court may, if sufficient cause be shown, at any stage of 
Court may grant tiuio, the suit grant time to the parties or to any of 
and adjourn hearing. them, and may, from time to time, adjourn the 

hearing of the suit. 

In all such cases the Court shall fix a day for the further hearing 
Costs of a^ournment. of, the suit, and may make such order as it 
thinks fit with respect to the costs occasioned 
» " by the adjournment : 
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Provided that, wheii the hearing of evidence has once begun, the 
.hearing of the suit shall be continued from day to day until all the 
witnesses in attendance have been examined, unless the Court finds the 
adjournment of the hearing to be necessary for reasons to be recorded 
by the Judge with his own hand.. 

The above section applies to M. S, C. C. and P. S. C. C. 

A Court ought not to adjourn a case for the production of a document, much 
less (when it does so) to allow witnesses and several of the parties who were interested 
in the result to be recalled, and to add to and vary the evidence which they had pre- 
viously given, in order to prove a case which they had not set up. — (P. C.) 3 P. C. 11. 
304 (26 W. R. 55 ; L. R. 3 I. A. 259). 

167. If, on any day to which the hearing of the suit is adjourned, 
Procedure if parties fail the parties or any of them fail to appear, the 
to appear on day fixed. Court may proceed to dispose of the suit in 

one of the modes directed iu that behalf by Chapter VII., or make such 
other order as it thinks fit. 

The above section applies to M. S. C. C. and P. S C. C. 

158. If any party to a suit to whom time has been granted fails to 
Court may proceed not- Pjoduce his evidence. Or to cause the attendance 
withstanding either party of his Witnesses, or to perform any other act 
fails to produce evidence, necessary to the further progress of the suit, 
for which time h^s been allowed, the Court may, 
notwithstanding such default, proceed to decide the suit forthwith. 

Tub above section applfcs to M, S. C. C. and P. S. C. C, 

The Code of Civil Procedure does not authorize the dismissal of a suit on re- 
fusal or failure of a party to deposit the amount ordered by the Court as remunera- 
tion to a Commissioner appointed under s. 394 to examifte accounts. The remunera- 
tion of a Commissioner appointed the Court to examine accounts should, as a 
rule, be a definite amount, and not at a monthly allowance. — Rdgava Chaiiiir (Plain L- 
iff), At)pcllant, v. VManta Chariar and others (Defendants), ResjDpndents, T. L. R., 
3 Mad.- 259. 


CHAPTER XIV. 

Of THE Summoning and Attendance of Witnesses. 

159. The parties may, after the summons has been delivered for 
Summons to attend to service ou the defendant, whether it be for^he 

give evidence or produce settlement of issues only, or for the final dis- 
documents. posal of the suit, obtain, on application to the 

Court or to such officer as it appoints in this behalf, before the day 
fixed for such settlement or disposal, as the case may be, summonses to 
persons whose attendance is required either to give evidence or to pro- 
duce documents. 

The above section applies to M. S, C. C. and P. S. C. C. 

160. The party applying for a summons shall, before the summons 
Expense, of witne.<». to *8 granted, and within a period to be fixed by 

be paid into Court on ap- the Court, pay into Court such a sum or money 
plying for summons. as appears to the Court to be sufficient to 

defray the travelling and other expenses of the person summoned, ia 
passing to and from the Court in which he is required to attend, and 
for one day’s attendance. « 

Tr. 9 
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If the Court be subordinate to a High Court, regard shall be bad. 
Scale of expenees. ' *? s®®'® expenses, to the rules 

(if any) laid down by competent authority. 


The above section applies to M. S. C. C. and P. S. C, C. 

161. The sum so paid into Court shall be tendered to the person 
Tender of expenses to summoned, at the time of serving the sum- 
witness. mons, if it can be served personally. 


The above section applies to M. S. C. C. and P. S. C. 0. 


162. If it appear to the Court or to such officer as it appoints in 
Procedure where insnffi- this behalf that the sum paid into Court is not 
cient sum paid iu. Sufficient to cover such expenses, the Court 

may direct such further sum to be paid to the person summoned as ap- 
pears to be necessary on that account; and, in case of default in pay- 
ment, may order such sum to be levied by attachment and sale of the 
moveable property of the party obtaining the summons; or the Court 
may discharge the person summoned without requiring him to give 
evidence; or may both order such levy and discharge such person as 
aforesaid. 

If it be necessary to detain the person summoned for a longer 
Expeufles if witness do- period than one day, the Court may, from time 
tainod more than one day. Jq time, order the party at whose instance he 
was summoned to pay into Court such sum as is sufficient to defray the 
expenses of his detention for such further period, and, in default of 
such deposit being made, may order such sum to be levied by attach- 
ment and sale of the moveable property of the party at whose instance 
he was summoned ; or the Court may discharge the person summoned 
without requiring him to give evi<lence ; or may both order such levy 
and discharge such person as aforesaid. 

The above section applies to M. S. C. C. and P. S. C. C. 


163. Every summons for the attendance of a person to give evi- 
Time, place, and purpose dence or produce a document shall specify the 

of attendance to be speoi- time and place at which he is required to at^ 
lied in summons. tend, and also whether hid attendance is re- 

quired for the purpose of giving evidence or to produce a document, or 
for both purposes; and any particular document which the person sum- 
moned is called on to produce shall be described in the summons with 
reasonable accuracy. 

The above section applies to M. S. C. C. and P. S. C. C. 

164. Any person may be summoned to produce a document, with- 
Summons to produce do- ®iit being summoned to give evidence ; aud any 

eument. person summoned merely to produce a docu- 

ment shall be deemed to have complied with the summons, if be cause 
Such document to be produced instead of attending personally to pro- 
duce the same. 

The above section applies to M. S. C. C. and P. S. C. C. 
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166, Any person present in Court may be required by the Court 
Power to require persons §ive evidence or to produce any document 
present in Court to give then and there in bis actual possession or 
evidence. pOWer. 

The above section applies^ to M. S. C. C. and P. S. C. C. 

166. Every summons to a person to give evidence or produce a do- 
Summons how served. cument shall bo served as nearly as may be in 

, manner hereinbefore prescribed for the service 
of summons on the defendant ; and the rules contained in Chapter VI. 
as to proof of service shall apply in the case of all summonses served 
under this section. 

The above section applies to M. S. C. C. and P. S. C. C. 

167. The service shall in all cases be made a sufficient time before 
Time for serving sum- the time specified in the summons for the at- 

tendance of the person summoned, to allow 
him a reasonable time for preparation and for travelling to the place at 
wiiich his attendance is required. 

The above section applies to M. S. C. C. and P. S. C. C. 

168. If the serving-officer certify to the Court that the summons 
Attachment of property for the attendance of a person, either to give^ 

of absconding witness. evidence or to produce a document, cannot be 
served, the Court shall examine the serving-officer on oath touching the 
non-service : • • 

and upon being satisfied that such evidence or production is material, 
aind that the person for whose attendance the summons has been issued 
is absconding or keeping ou& of the way for the purpose of avoiding the 
service of the summons, may issue a proclamation requiring him to 
attend to give evidence, or produce the document, at a time and place 
to be named therein ; and a copy of such proclamation shall be affixed 
on the outer door of the house in which he ordinarily resides. 

If he does not attend at the time and place named in such pro- 
clamation, the Court may, in its discretion, at the instance of the party 
on whose application the summons was issued, make an order for the 
attachment of the property of the person whose attendance is required, 
to such amount as the Court thinks fit, not exceeding the amount of 
the costs of attachmeut and of the fine which may be imposed under 
section 170 : 

Provided that no Court of Small Causes shall make an order for 
the attachment of immoveable property. 

The above section apj^lies to M. S. C. C. 

169. If, on the attachment of his property, such person appears 
Ifwitness appears, attach* and satisfies the Court that he did not abscond 

meat may be withdrawn. or keep out of the way to avoid service of the 
summons, and that he had not notice of the proclamation in time to 
attend at the time and place named therein, the Court shall direct that 
tlie property be released from attachment, and shall make such order 
as to the costs of the attachment as it thinks fit. 

The above section applies to M. S. C. C. 
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170. If such person does not appear, or, appearing, fails to satisfy 
Procedure if witness failff the Court that he did not abscond or keep out 

to appear. of the way to avoid service of the summons, 

and that he had not notice of the proclamation in time to attend at the 
time and place named therein, the Court may impose upon him such 
fine, not exceeding five hundred rupees, as the Court thinks fit, having 
regard to his condition in life and all the circumstances of the case, and 
may order the property attached, or any part thereof, to be sold for the 
purpose of satisfying all costs incurred in consequence of such attach- 
ment, together with the amount of the said fine (if any) ; 

Provided that, if the person whose attendance is required pays into 
Court the costs and fine as aforesaid, the Court shall order the property 
to be released from attachment. 

The above section applies to M. S. C. 0. 

171. Subject to the rules of this Code as to attendance and appear- 
Oonrt may of its own ^^^e, and to the provisions of the Indian Evi- 

accord summon as witnesses dence Act, 1872, if the Court at any time 
strangers to suit. thinks it necessary to examine any person other 

than a party to the suit, and not named as a witness by a party to the 
suit, the Court may, of its own motion, cause such person to be sum- 
"^oned as a witness to give evidence, or to produce any document in his 
possession, on a day to be appointed, and may^examine him as a witness, 
or require him to produce such document. 

The above section applies to M. S. C. C. and P. S. C. C. 

172. Subject as last aforesaid, whoever is summoned to appear and 
Duty of persons sum- ^^give evidence in a suit must attend at the time 

moned to give evidence or and place named in the summons for that pur- 
produce document. and whoever is summoned to produce a 

document must either attend to produce it, or cause it to be produced, 
at such time and place. ^ 

The aboye section applies to M. S. C. C. and P. S. C. C. 

173. No person so summoned and attending shall depart unless 
When they may depart. 8'*^d until (d) he has been examined or has pro- 

duced the document and the Court has risen, or 
(o) he has obtained the Court’s leave to depart. 

The above section applies to M. S. C. C. and P. S. C. C. 

174. If any person on whom a summons to give evidence or pro- 
Oonseqnenoe. of failure duce a document has been served fails to com 

to comply withB^mons. ply with the summous, Or if any person so sum- 
moned and attending departe in contravention of section 173, the Court 
may order him to be arrested and brought before the Court : 

Provided that no such order shall be made when the Court has 

Saure*** ^ » ^^wful excuse for such 

.1 . brought before the Court fails to satisfy it 

^at he had a lawful excuse for not complying with the summons, the 
Court may sentence him to fine not exceeding five hundred rupees. 
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Explanation. — Non-payment or non -tender of a sum sufficient to 
defray the expenses mentioned in section 160 shall be deemed a lawful 
excuse within the meaning of this section. 

If any person so apprehended and brought before the Court can- 
Prooedure when witness Owing to the absence of the parties or any 

apprehended cannot give of them, give the evidence or produce the do- 
evidenoe or produce docn- cument which he has been summoned to give 
• or produce, the Court may require him to give 
reasonable bail or other security for his appearance at such time and 
place as it thinks fit, and, on such bail or security being given, may 
release him. 

The above section applies to M. S. C. C. and P. S. C. C. 

176. If any person so failing to comply with a summons absconds 
Procedure when witness OT keeps out of the way, SO that he cannot be 

absconds. apprehended and brought before the Court, the 

provisions of sections 168, 169, and 170, shall, mutatia mutandis, apply. 

The above section applies to M. S. C. C. 

• 

Persons bound to attend 176. No One shall be bound to attend in ^ 

in person. person to give evidence or to be examined ini 

Court unless he resides — 

(а) within the local limits of its ordinary original jurisdiction, or 

(б) without such limits and at a place less than fifty or (where there 
is railway-communication for five-sixths of the distance between the 
place where he resides and the place where the Court is situate) two 
hundred miles distant from the Court-house. 

The above section applies to M. S. C. C. and P. S. C. C. 

177. If any party to a suit present in Court refuses, without lawful 
Conaequenoe of refusal of excuse, when required by the Court, to give 

party to give evidence when evidence or to produce any document then and 
called on by Court. there in his actual possession or power, the 

Court may, in its discretion, either pass a decree against him, or make 
such order in relation to the suit as the Court thinks fit. 

The above section applies to M. S. C. C. and P. S. C. 0. 

178. Whenever any party to a suit is required to give evidence or 
Enlea as to witnesses to to produce a document, the rules as to witnessed 

apply to parties summoned, contained in this Code shall apply to him so 
far as they are applicable. 

The above section applies to M. S. C. C. and P. S. C. C. 

Failure to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
(Civil Procedure Code) in a judicial proceeding is an informality which renders the 
deposition of an accused inadmissible in evidence on a charge of giving false evi- 
dence based on such deposition ; and under s. 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the petition of Mayadeb Gossami. The Empress v. Mayadeb Gossami, I. L. R., 6 
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CHAPl'ER XV. 

Of THE Hearing of the Suit and Examination of Witnesses. 

179. On the day fixed for the hearing of the suit, or on any other 

Statomentandprodaction day to which the hearing is adjourned, the 
of evidence by party having party having the right to begin shall state his 
right to begin. cag^ and produce his evidence in support of the 

issues which he is bound to prove. 

Explanation . — The plaintiff has the right to begin, unless where 

Bole. a. to right tobegin. *‘'8 defendant admits the facts alleged by the 
plaintm, and contends that, either in point of 
law or on some additional facts alleged by the defendant, the plaintiff is 
not entitled to any part of the relief which he seeks, in which case the 
defendant has the right to begin. 

The above section applies to M. S. C. C. and P. S. C. C. 

Statement and production 180. The other party shall then state his 

of evidence by other party. case and produce his evidence (if any). 

Reply by party beginning. The party beginning is then entitled to 

reply. 

Where there are several issues the burden of proving some of 
which lies on the other party, the party beginning may, at his option, 
either produce his evidence on those issues, or reserve it by way of answer 
to the evidence produced by the other party. In the latter case, the 
party beginning may produce evidence on those issues after the other 
party has produced all his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginning ; but the 
party beginning will tben be entitled to reply generally on the whole 
case. 

The above section applies to M. S, C. C. and P. S. C. C. 

181. The evidence of the witnesses in attendance shall be taken 

Witnesses to be oxamin- orally in open Court in the presence, and under 

ed in open Court. the personal direction and superintendence, of 

the Judge. 

The above section applies to M. S. C. C. and P, S. C. C. 

182. In cases in which an appeal is allowed, the evidence of each 

How evidence shall be witness shall be taken down in writing, in the 

taken in appealable cases. language of the Court, by or in the presence 
and under the personal direction and superintendence of the Judge, 
not ordinarily in the form of question and answer, but in that of a 
narrative, and, when completed, shall be read over in the presence of 
the Judge and of the witness, and also iu the presence of the parties or 
their pleaders, and the Judge shall, if necessary, correct the same, and 
shall sign it. 

Failure to comply with the provisions of ss. 182 and 183 of Act X. of 1778 
(Civil Procedure Code) in a judicial proceeding is an informality which renders the 
deposition of an accused inadmissibile in evidence on a charge of giving false evi- 
dence based on such deposition ; and under s. 91 of Act 1. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the petition of Mayadeb Gossami. The Empress i\ Mayadeb Gossami, I. L. R., 6 
Cal. 762. r j , , 
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183. If the evidence is taken down under section 182 in a Ian- 
When deposition to be guage different from tifat in which it waa« 

interpreted. given, and the witness does not understand the 

language in which it is taken down, the evidence as taken down in writ- 
ing shall be interpreted to him in -the language in which it was given. 

Failure to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
(Civil Procedure Code) in a judicial proceeding is an informality which renders the 
deposition of an accused inadmissible in evidence on a charge of giving false evi- 
dence based on such deposition ; and under s. 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the petition of Muyadeb Gossami. The Empress v. Mayadeb Gossami, I. L. R., 6 
Cal. 762. 

184. In cases in which the evidence is not taken down in writing 
Memorandum when evi- ^y the Judge, he shall be bound, as the exami- 

dence not taken down by nation of each witness proceeds, to make a 
memorandum of the substance of what each 
witness deposes, and such memorandum shall be written and signed by 
the Judge with his own hand, and shall form part of the record. 

185. Where English is not the language of the Court, but all the 
When evidence may be parties to the suit wbo appear in person, and 

taken in English. the pleaders of sucU as appear by pleaders, do 

not object to have such evidence as is givjen in English, taken down in 
English, the Judge may so take it down with his own band. 

186. The Court may, of ‘its own motion, or on the application of 

Any particular question pa^ty ot his pleader, take down, or cause 

and answer may be taken to be taken down, any particular question and 
answer, or any objection to any question, if 
there appear any special reason for so doing. 

187. If any question put to a witness be objected to by a party or 
Questions objected to and bis pleader, and the Court allows the same to 

allowed by Court. be put, the Judge shall take down the question, 

the answer, the objection, and the name of the peri^ou making it, to- 
gether witli the decision of the Court thereon. 

188. The Court may record such remarks as it thinks material re- 
Remarks on demeanonr specting the demeanour of any witness while 

of witnesses. Under examination. 

189. In cases in which an appeal is not allowed, it shall not he 
Memorandum of evidenc® necessary to take down the evidence of the wit- 

in unappealable cases. nesses in writing at length ; but the Judge, as 

the examination of each witness proceeds, shall make a memorandum 
of the substance of what he deposes, and such memorandum sliall be 
written and signed by the Judge with his own hand, and shall form 
part of the record. 

Tne above section applies to M. S. C. C. 

190. If the Judge be rendered unable to make a memorandum as 
Judge nnable to make above required by this chapter, he shall cause 

Bnch memorandum to record the reason of sucb inability to be recorded, and 
reason of bis inability. sball cause the memorandum to be made in 
writing from his dictation in open Court. 
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Every memorandum so made shall form part of the .record. 

Tks above section applies to M. S. Cv Q. 

191. Where the Judge taking down any evidence, or causing any 
memorandum to be made under this chapter, 
dcDce taken down by Jud^ dies or is removed from the Court before the. 
removed before oonoiasion conclusion of the suit, his successor may, if he 
thinks fit, deal with such evidence or memoran- 
dum as if he himself had taken it down or caused it to be made. 


The above section applies to M. S. C. CL 

192. Jf a witness be about to leave the jurisdiction of the Court, 
Power to examine wit- or if Other sufficient cause be shown to the satis- 

‘^nesB immediately. faction of the Court why his evidence should 

be taken immediately, the Court may, upon the application of either 
party or of the witness, at any time after the institution of the suit, 
take the evidence of such witness in manner hereinbefore provided. 

Where such evidence is not taken forthwith and in the presence of 
the parties, such notice as the Court thinks sufficient, of the day fixed 
for the examination, shall be given to the parties. 

The evidence so taken shall be read over to the witness, and, if he 
•admits it to be correct, shall be signed by him, and may then be read 
at any hearing of the suit, 

‘ The above section applies to M. S, C. C. and P. S. C. C. 

193. The Court may, at any stage of the suit, recall any witness 
Court may recall and who has been examined, and who has not de- 

«xaiuine witness. . parted in accordance with section 173, and may 

(subject to the provisions of the Indian Evidence Act, 1872) put such 
questions to him as the Court thinks fit. 

The above section applies to M. S. C. C. and P. S. C. C, 


CHAPTER XVL 
Of Affidavits. 

194. Any Court of first instance and any Appellate Court may, atf 
Power to order any point any time, for Sufficient reason, order that any 

to be proved by aflfidavit. particular fact or facts may be proved by affi- 
davit, or that tlie affidavit of any witness may be read at the hearing, 
on such conditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bon^ 
fide desires the production of a witness for cross-examination, and that 
such witness can be produced, an order shall not be made authorizing 
the evidence of such witness to be given by affidavit. 

The above section applies to P. S. 0. C. 

195. Upon any application evidence may be given by affidavit, but 
Power to order attend- Court may, at the instance of either party, 

anoe of declarant for oroBs- order the attendance, for cross-examination, of 
examination. the declarant. 
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Such attendance shall be in Court, unless the declarant is exempted 
under this Code from personal appearance in Couft, or the Court other-^ 
wise directs. 

The above section applies to P. S. C. C. 

196. Affidavits shall be confined to such facts as the declarant is 
Matters to whioh affida- able of his own knowledge to prove, except on 
-Vits shall be confined. interlocutory applications, on which statements 
of his belief may be ^idmitted, provided that reasonable grounds there- 
of be set forth. 

The costs of every aflSdavit which shall unnecessarily set forth 
matters of hearsay or argumentative matter, or copies of or extracts 
from documents, shall (unless the Court otherwise directs) be paid by 
the party producing the same. 

The above section applies to P. S. C. C. 

Oath of declarant by 197. In the case of any affidavit under 

whom to be administered. this Code— - 

(а) any Court or Magistrate, or 

(б) any officer whom a High Court may appoint in this behalf, or 

(c) any officer appointed by any otlier Court which the Local Go- 
vernment has generally or specially empowered in this behalf, 

may administer the oath of the declarant. 

Tan above section applies to P. S. C. C. 


CHAPTER XVII. 

Of Judgment and Decree. 


198. The Court, after the evidence has been duly taken, and the 
Judgment when pro- parties have been heard either in person or by 
nonnoed. their respective pleaders or recognized agents, 

shall pronounce judgment in open Court, either at once or on some 
future day, of which due notice shall be given to the parties or their 
pleaders. 

The above section applies to M. S. C. C. and P. S. C. C. 


Power to pronouBoojude. 199. A Judge may pronounce a judgment 

ment written by Judge’s written by his predecessor, but not pro- 
predeoessor. DOUnced. 

The above section applies to M. S. C. C. and P. S. C. C- 


Langaage of judgment. 


200. The judgment shall be written in the 
language of the Court, or in English, or in the 
Judge's mother-tongue. 


The al'Ove section applies to M. S. C. C. 

201 Whenever the judgment is written in any language other 

„ , ' j * than that of the Court, the judgment shall, if 

Translation of judgment, parties SO require, be translated into 

the language of the Court, and the translation shall also be signed by 
the Judge or such .officer as he appoints in this behalf. 

The above section applies to M. S. C. C. 


Fb. 10. 
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202. The judgment shall be dated and signed by the Judge in 
JndgmenttobodatedBDd Open Court at the time of pronouncing it, and 

Bigued. shall not be altered or added to, save to correct 

verbal errors or to supply some accidental defect not affecting a material 
part of the case, or on review. 

The above section applies to M. S. C. C. 

203. The judgments of the Courts of Small Causes need not con- 

Jndgmetita of Small more than the points for determination 

Cause Courts. and the decision thereupon. 

The judgments of all other Courts shall contain a concise statement 
JodgmentsofotherComia. *^6 case, the points for determination the 
decision thereon, and the reasons for such deci- 
sion. 

The above section applies to M. S. C. C. and P. S. C. C. 

204. In suits in which isi^ues have been framed, the Court shall 
Court to state its decisiou State its finding or decision, with the reasons 

on each issue. thereof, upon each separate issue, unless the 

Exception. finding upon any one or more of the issues be 

sufficient for the decision of the suit. 


In order to see whether a question is res judicata within the meaning of s. 13, 
Civil Procedure Code, the former decree and th(‘ questions decided thereby must 
alone be considered. The words in s. 13, “ has been heard and finally decided by 
such Court,” do not apply to an opinion expressed in the judgment on other issues 
not material for the purpose of the decree, though properly detennined under s. 204 
by the Court of first instance. Niainut Khan v, Phadu Buldia (I. L. R., 6 Cal. 319) 
and Lachmun Singh v, Mohan (I. L. R., 2 All. 497) dissented from. Where a plaint- 
iff improperly brings a defendant before a Court, and the suit is dismissed, tlio 
defendant should not be deprived of costs merely because the Court considers the 
defence a fabneation to meet the plaintiff’s claim. — ^Devarakonda Narasaina (First 
Defendant), Appellant, and Devarakonda Kanaya (Plaintiff), Respondent, I. L. R., 
4 Mad. 134. 


206. The decree shall bear date the day on which the judgment 
was pronounced ; and, when the Judge has 
Date of decree. satisfied himself that the decree has been 

drawn up in accordance with the judgment, he shall sign the decree. 

The above section applies to M. S. C. C. and P. S. C. C. 

206. The decree must agree with the judgment : it shall contain 
_ ^ ^ , the number of the suit, the names and descrip- ' 

on n 8 o ecree. tions of the parties, and particulars of the ^ 

claims, as stated in the register, and shall specify clearly the relief ’ 
granted or other determination of the suit. 

The decree shall also state the amount of costs incurred in the suit, 
and by what parties and in what proportions such costs are to be paid. 

If the decree is found to be at variance with the judgment, or if 
Power to amend decree. clerical or arithmetical error be found in 

the decree, the Court shall, of its own motion, 
or on that of any of the parties, amend the decree so as to bring it into 
conformity with the judgment, or to correct such error: provided that 
reasonable notice has been given to the parties or their pleaders of the 
proposed amendment. 

The above section applies to M. 8. C. C. and P. S. C. 0. 
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An application to amend a decree, which is found to be at variance" with the 
judgment, in accordance with the provisions of s. 206 of the Civil Procedure Code, 
18 an application of the kind mentioned in No. 178 of sche^i. ii. of Act XV. of 1877, 
and as such subject to the limitation of three years. — ^In the matter of the petition 
of Gaya Prasad u. Sikri Prasad, I. L. R., 4 All. 23. ^ 

Any order made upon an application for a review of judgment, except an order 
absolutely rejecting the application, becomes, if it in any way modifies or alters the 
original order, although the modification or alteration extends only to the rectifica- 
tion of a clerical mistake, the final order in the case ; and the pai*ty aggrieved by the 
original decree is entitled, although the modification or alteration was made in his 
favour, to treat the order upon review of judgment as the final decree or order in 
the case ; and if it was made by a Court, an appeal from which lies in the Court of a 
District Judge, he is entitled to prefer his appeal at any time within thirty days from 
its date. When an application for a review of judgment is made upon several 
grounds, one of which refers only to the question of adjudication of costs, and the 
Court to. whom the application is made holds all the other grounds to be untenable, 
but is of opinion that there has been a clerical mistake in that part of its order or 
judgment which refers to costs, it may reject the application absolutely, and permit 
the applicant to apply, under s. 206 of the Civil Procedure Code, for a rectification 
of the clerical mistake ; but if it docs not do so, but, on the application for a review 
of judgment, amends the clerical mistake in its original order, the decree drawn up 
in conformity to this order becomes the final decree, and an appeal will lie against it 
if brought within the time prescribed for bringing an appeal against any other simi- 
lar decree.— Joykishen Mookerjee u. Ataopr Rohoiiian, I. L. R., 6 Cal. 22. 

207. When the subject-matter of the suit is immoveable property, 
Decree for reooveiy of and such property is identified by boundaries 

imraoveabio property. or by numbers ill a record of settlement or 

survey, the decree shall specify such boundaries or numbers, 

208. When the suit is for moveable property, if the decree be for 
Decree for delivery of the delivery of such property, it shall also state 

moveable property. the amount of money to be paid as an alterna- 

tive if delivery cannot be had. 

The above section applies to M. S. C. C. and P. S. C. C. 

209. When the suit is for a sum of money due to the plaintiff, the 

^ j Court may, in the decree, order interest at such < 

In suits for money, decree ..j • -j 

may order certain interest rate as tlie Oourt deems reasonable to be paid 
to be paid on principal sum on the principal Slim adjudged, from the date 
adjudged. to the date of the decree, in addition 

to any interest adjudged on such principal sum for any period prior to 
the institution of the suit, with further interest at such rate as the 
Court deems reasonable on the aggregate sum so adjudged, from the 
date of the decree to the date of payment, or to such earlier date as 
the Court thinks fit. 

The above section applies to M. S. 0. C. and P. S. C. 0. 

The contract rate of interest must be allowed up to the date of decree in accord- 
ance with Act XXVIII. of 1855, 8.2. The Civil Procedure Code, s. 209, does not 
expressly refer to suits in which interest has been contracted for, and does not repeal 
the former Act. — Bandaru Sivdmi Naidu and another (Plaintiffs), Appellants, v. 
Atchayamma and another (Defendants), Respondents, I. L. R., 3 Mad. 126. 

210. In all decrees for the payment of money, the Court may, for 
Decree may direct pay- any sufficient reason, order that the amount 

ment by instalmentB. shall be paid by instalments, with or without 

iuterest. 
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And, after the passing of any such decree, the Court may, on the 
Order, after decree, foi application of the judgment-debtor, and with 
payment by inataimentfl. the consent of the decree-holder, order that the 
amount decr^d be paid by instalments, on such terms as to the pay- 
ment of interest, the attachment of the property of the defendant, or 
the taking of security from him, or otherwise, as it thinks fit : 

Save as provided in this section and section 206 , no decree shall 
be altered at the request of parties. 

The above section applies to M. S. C. C. and P. S. C. 0. 

Act X. of 1877, s. 210, is not applicable in a suit for the recovery of the amount 
of a bond-debt by the sale of the property hypothecated by such bond. In such a 
suit, tlieref ore, the Court cannot direct tliat the amount of the decree shall be payable 
by instillments. — Hardeo Das «. Hukam Singh, I. L. R., 2 All. 320. 

There is nothing in Act X. of 1877, s. 210, or elsewhere in that Act, authorizing 
a Court to direct that the amount of a decree should be paid within a fixed time from 
its date. Semhle. — That s. 210 is not applicable in a suit for the recovery of the 
amount of a bond-debt by the sale of the nanhar allowance hypothecated by such 
bond. — Bachhu v. Madad Ali, I. L. R., 2 All. 649. 

The word “ debt” in ss. 20 and 21 applies only to a liability for which a suit 
may be brought, and does not include a liability for which judgment has been 
obtained. Tlieref ore, where tiie last applic^ition for execution of a decree had been 
made on the 14tli December 1872, and a notice under Act VIII. of 1859, s. 216, issued 
on the 19th January 1873, and on the 28th April 1873 the judgment-debtor filed a 
petition notifying part-payment, which petition was signed by the judgment-cre- 
ditor : Held, in an application for execution made on the 27th April 1876, that further 
execution was barred by Limitation (Act IX. of 1871). — ^Kally Prosonno Hazra v. 
Heera Lall Mundle, I. L. R., 2 Cal. 468. 

Where a decree was passed by consent in 1872 for payment to plaintiff through 
the Court of Rs. 300 by fifteen annual instalments on the 20tli February in each 
year, and in default of payment of any instalment the whole amount became 
recoverable, and four years’ instalments were pjiid out of Court, and default made 
on the 20th February 1877, and plaintiff applied to recover tlie instalment of 1877 
by execution on the 17th November 1879 and the Ist March 1880 : Held that tlio 
application of November 1879 was not haired under cl. 6, art 179, sch. ii., of tlio 
Limitation Act of 1877, inasmuch as, when the Indian Limitation Act, 1877, came 
. into force (Ist October 1877), the application was not barred under cl. 6, art. 167, 
^ sch. ii., of the Indian Limitation Act, 1871. Held also that the provision as to the 
whole amount becoming recoverable at once if default was made did not affect the 
admissibility of the application for execution, because that provision had not been 
enforced, and the obligation to pay by instalments was still subsisting. — ^Karakava- 
lasa Appaj^ (Defendant), Appellant, v. Kdranam Papdyya (Plaintiff), Respondent, 

The words “decree passed against an agriculturist” in s. 20 of the Dekhan 
Agriculturists’ Relief Act (XVII. of 1879) mean a decree passed against an agricul- 
turist personally, and do not include a decree for the recovery of money by the sale 
of mortgaged property. The effect of that section must be taken to be an enlarge- 
ment of the indulgence granted by s. 210 of the Civil Procedure Code (Act X. of 
1877), hut only in those cases to which the latter section applies. By s. 210 of the 
Civil Procedure Code, the Court may, after the passing of a decree in money-suits, 
order the amount to be paid by instalments, provided the decree-holder consents. 
By R. 20 of Act XVII. of 1879 the Court may make the same order in simiUr suits, 
without the consent of the decree-holder. In the case of a debt secured by a 
mortgage, the agriculturist’s remedy lies in a suit, not for an account, but for 
redemption; and the only decree which can he made in such a suit, in the absence 
of any special provision in the Act, is the ordinary decree for payment of the 
whole amount within six months, or, in default, for foreclosure. — Hardeo Das v. 
Hukam Singh (I. L. R., 2 All. 320) referred to and approved. — Shankardpa Dargo 
Patel (Original Plaintiff), Appellant, v. Ddndpa Virantdpa (Original Defendant), 
Respondent^ 1. L. R., 5 Bom. 604. 
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A JUDQMENT-rDEBTOR, whose proper^ was about to be sold, appeared before tho 
officer {^pointed to conduct the sale, and applied for its postponement, producing a . 
surety and a bond in which such surety promised to pay the amount of the decree 
within one year, if the judgment-debtor did not do so. Such officer thereupon 
applied to the District Judge to postpone the sale, stating that such surety was 
willing to pay the amount of the decree, by instalments within one year, and for- 
warding such bond. The District Judge ordered the sale to be postponed and the 
papers to be sent to the Munsif who had made the decree and o^ered the sale of 
the property. The Munsif made no order regarding the security, but merely made 
an order that the amount of the decree should be paid by instalments within one* 
year. The judgment-debtor did not pay the amount of the decree within the time 
fixed, and the decree-holder therefore applied for elecution of the decree against 
such surety. Held that, inasmuch as the deree-holder had not been a party to tho 
proceedings of the sale-officer or of the District Judge, and as the parties had not 
appeared before the Munsif, and as such surety had not agreed to pay the amount 
of the decree by instalments, the provisions of s. 210 of Act X. of 1877 were not 
applicable, and such surety had not become a party to the decree as altered by tho 
Munsif ; that such surety had not made himself a party to the decree by promising 
to pay its amount 'within one year ; and that therefore his liability was not one 
which could be enforced in execution of the decree under s. 253 of Act X. of 
1877. — Ghandan Kuar (Surety) v, Tirkha Ram (Decree-holder), I. L. R., 3 All. 809. 

211. When the suit is for the recovery of possession of immove- 
In suits for land. Court able property yielding rent or other profit, the 

may decree payment of Court ma^ provide in the decree for the pay- 
mesne-profits with interest, ment of rent or mesne-profits in respect of such 
property from the institution of the suit until the delivery of possession 
to the party in whose favour the decree is made, or until the expiration 
of three years from the date of tl#e decree (whichever event first occurs), 
with interest thereupon at such rate as the Court thinks fit. 

Explanation, — ‘Mesne-profits’ of property mean those profits 
which the person in wrongful possession of such property actually receiv- 
ed, or might with ordinary diligence have received, therefrom, together 
with interest on such profits. 

212. When the suit is for the recovery of possession of immoveable 
Court may determine property and for mesne-profits which have 

amount of mesne- profits accrued on the property during a period prior 
prior to suit, or may reserve ^o the institution of the suit, and the amount 
inquiry. profits is disputed, the Court may either 

determine the amount by the decree itself, or may pass a decree for the 
property, and direct an inquiry into the amount of mesne- profits, and 
dispose of the same on further orders. 


213. When the suit is for an account of any property and for its 
due administration under the decree of the 
Admmistration-Buit. Court, the Court, before making the decree, 
shall order such accounts and ioquirips to be taken and made, aud give 
such other directions, as it thinks fit. 


In the administration by the Court of the property of any person 
who dies after this Code comes into force, if such property proves to be 
insufficient for the payment in full of his debts and liabilities, the same 
rules shall be observed as to the respective rights of secured and unse- 
cured creditors and as to debts and liabilities proveable, and as to the 
valuation of annuities and future and contingent liabilities respectively, 
as may be in force for the time being with respect to the estates of per- 
sons adjudged insolvent \ 
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and all persons who, in any such case, would be entitled to be paid 
out of such property, may come in under the decree for its administra- 
tion, and make such claims against the same as they may respectively 
be entitled to by virtue of this Code. 

Applications under section 265 of the Indian Contract Act, 1872 » 
shall be deemed to be suits within the meaning of this section. 

214. When the suit is to enforce a right of pre-emption in respect t 
Suit to enforce right of of a particular sale of property, and the Court ' 
pre-emption. finds for the plaintiff, if the amount of purchase- 

money has not been paid into Court, the decree shall specify a day om 
or before which it shall be so paid, and shall declare that, on payment of 
such purchase-money, together with the costs (if any) decreed against 
him, the plaintiff shall obtain possession of the property, but that, if 
such money and costa are not so paid, the suit shall stand dismissed 
with costs. 

The decree of the Court of first instance in a suit to enforce a right of pre- 
emption directed that the sum which that Court had ascertained to be tlie purchase- 
money should be deposited witliin one month from the date of the decree. Plaint- 
iff appealed, contending that such sum was not the purchase-money. While the 
appeal was pending, the time fixed by the decree of the Court of first instance 
expired without any deposit having been made. The Appellate Court dismissed the 
appeal, fixing by its decree, of its own motion, a further time for the deposit : Held 
that the Appellate Court was competent to extend the time for making the deposit, 
and its action and order did not contravene the provisions of Act X. of 1877, 

8. 214. — Parshadi Lai v. Bam Dial, I. L. B., 2 All. 744. 

M SUED K and J to enforce a right of pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such property to J. J set up 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale had not taken place. 

J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. Held that neither the appeal from 
tlie original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one between the 

g laiiitiff and defendants in the suit, and not between the defendant- vendor and the 
efendant- vendee, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale. — Jumna Singh and another (Defendants) v. Kamar-un-nisa (Plaintiff), 

I. L. B., 3 All. 152 (F. B.). 

The decree in a suit to enforce a right of pre-emption, dated the 12th December, 
1879, declared that the plaintiff should obtain possession of the property on payment 
of the purchase-money “ witliin thirty days,” but that, if such money was not so 
paid, the suit should stand dismissed. The period specified in the decree for the 
payment of the purchase-money, the day on which the decree was made not being 
computed, expired on the 11th January following. That day was a Sunday : the 
plaintiff paid the purchase-money into Court on the next day, the 12th January. 
Meld that, inasmuch as the day on which the decree was made should not be taken 
into account in computing the period specified in the decree for the payment of the 
purchase-money, nor the last day of that period, that day being a Sunday, the plaint- 
iff had complied with the eondition imposed on him by the decree. 

Semble that, if the plaintiff had actually failed to deposit the purchase-money 
within thirty days as direetcd by the decree, his suit would have been liable to be 
dismissed, as he could not have claimed to have such period computed from the 
date the decree became final.— *Dabi iMn Bai (Plaintiff) v. Muhammad Ali and others 
(Defendantsi), I. L. B., 3 A}1. 850. 





JUDGMENT AND DECREE. 


Act XIV.] 

216. When the suit is for the dissolution of a partnership, the 
Suit for disaolation of Court, before making ita decree, may pass an 
partnership. order filing the day on which the partnership 

shall stand dissolved, and directing such accounts to be taken and other 
acts to be done as it thinks fit. 

In a suit for an account of partnership-transactions, the Subordinate Judge, in 
whose Court the suit was instituted, framed certain issues with the object of ascer- 
taining who managed the business ; -with whom the partnership-property was ; 
whether the defendants bught to account ; what was the capital, and what the ex- 
penditure and profits of the &m ; and after taking evidence on these points, dis- 
missed the suit. 

Held that the Subordinate Judge should have followed the course pointed out 
in forms 132 and 133 of sched. iv. of the Civil Procedure Code, and at the first 
hearing should have determined whether there had been a partnership ; what were 
its conditions ; was it dissolved, or ought it to be dissolved ; and who were the 
parties interested, and in what shares ; and, upon determining these questions, should 
have directed accounts to be taken ; and, after the accounts had been taken, should 
have made a final decree. 

Held also that the suit should not have been instituted in the Court of tho 
fcJnbordinate Judge, and the case was transferred to the Court of the District Judge. 

The plaint in a partnership-suit ought to be framed on the lines of form 113 in 
Bchcd. iv. of the Code, and the accounts should be taken as prayed in that form. 
Under ordinary circumstances, the costs of a partnership-suit should be paid 
out of the assets of tlie partnership, or, in default of assets, by the partners in 
proportion tc their respective shares, unless any partner denies the fact of a part- 
nership, or opposes obstacles to the taking of tlie accounts, and so renders a suit 
necessary, when he is usually made to pay the costs up to the hearing. — Ram 
Chuuder Shah v. Manick Chunder Banih^a, 1. L. R., 7 Cal. 428. 

215A. When a suit is for an account of pecuniary transactions be- 
Suit for account between tween a principal and agent, and in all other 
principal and agent. suits not hereinbefore provided for, where it is 

necessary, in order to ascertain the amount of money due to or from 
an}^ party, that an account should be taken, the Court shall, before 
making its decree, pass au order directing such accounts to be taken as 
it thinks fit. 

The above section applies to M. S. C. C. and P. S. C. C. 

216. If the defendant has set-off the amount of a debt against the 
Decree when eet-off is claim of the plaintiff, and such set-off has been 
allowed. allowed, the decree shall state what amount is 

due to the plaintiff and what amount (if any) is due to the defendant, 
and shall be for the recovery of any sum which appears to be due to 
either party. 

The decree of the Court with respect to any sum awarded to the 
Effect of docree as to siiiii defendant shall have the same effect, and be 
awarded to defendant. subject to the Same rules in respect of appeal 

or otherwise, as if such sum had been claimed by the defendant in a 
separate suit against the plaintiff. 

The above section applies to M. S. C. C. and P. S. C. C. 

Application for execution of a decree was made on the 10th November 1869, 
and on the 27th November 1869, notice issued under s. 216 of the Civil Pro- 
cedure Code. Again on the 4th February 1873 application was made for execution, 
and notice was issued on the 19th February 1873 under s. 216. A subsequent 
application for execution was made on the 3l8t August 1874, and the order for 
notice to issue, under s. 216, was made on the same day. The question^ raised 
in appeal against the order to issue execution was whet^jer the plaintifiS? right to 
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execation was barred, and had been so when the applicaiaon, dated 31st An^st 1874, 
for execution, was made. Held on appeal by the High Court (Keman and l^ndersley, 
J.J.) that as the application for execution on the 4th February 1873, being more 
than three years after the date of issuing the last prior notice under s. 216, viz., 27th 
November 1869, was late, under art. 167, para. 5, Act IX. of 1871, execution was bar- 
red by limitation at and before the date of that application, and that this bar was 
not removed by the circumstance that the judgment-debtor had allowed the service of 
the notice on him in Februaiy 1873 to pass unchallenged. Rdj4 Chilicany v. Rdjd- 
vulu Naidu distinguished* Held also (following Chiindcr Coomar Roy v. Bhogobutty 
Prosonno Roy) that “ applications to enforce a decree” in para. 4 of art. 167, Act 
IX. of 1871, mean “ applications under s. 212 or otherwise by which proceedings 
in execution are commenced, and not applications of an incidental kind made 
during the pendency of such proceedings.”^ — Prabhacara Row u. Potannah, I. L. R., 
2 Mad. 1. 

Certified copies of jndg. 217. Certified copies of the judgment and 

ment and decree to be decree shall be furnished to the parties on appli- 
furnished. cation to the Court, and at their expense. 

The above section applies to M. S. C. C. and P. S. C. C. 
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218. When disposing of any application under this Code, the Court 
Costs of applications. may give to either party the costs of such 
application, or may reserve the consideration 
of such costs for any future stage of the proceedings. 

The above section applies to P. S. C. 0. 


219. The judgment shall direct by whom the costs of each party 
Judgment to direct by are to be paid, whether by himself or by any 
whom costs to be paid. Other party to the suit, and whether in whole 
or in what part or proportion. 

The above section applies to P. S. C. C. 


220. The Court shall have full power to give and apportion costs 
Power of Coart as to of every application and suit in any manner it 

costs. thinks fit, and the fact that the Court has no 

jurisdiction to try the case is no bar to the exercise of such power : 

Provided that, if the Court directs that the costs of any applica- 
tion or suit shall not follow the event, the Court shall state its reasons 
in writing. 

Every order relating to costs made under this Code, and not form- 
ing part of a decree, may be executed as if it were a decree for money. 
The above section applies to M. S. C, C. and P. S. C. 0. 

221. The Court may direct that the costs payable to one party by 
Costa may be set-off another shall be set-oiF against a sum which is 

against sum admitted or admitted or is found in the suit to be due from 
found to be due. former to the latter. 

The above section applies to M. S. C. C. and P. S. C. C. 

222. The Court may give interest on costs at any rate not exceed- 

Interest on oosts. cent, per annum, and may direct that 

Payment of oosts ont of costs, with or without interest, be paid out of, 

aubjeot-matter. charged upon, the subject-matter of the suit. 

The above section applies to M. S. C. C. and P. S. C, C. 


v. 
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CHAPTER XIX. 

Op the Execution of Decrees. 

A. — Of the Court by which Deanes may be executed, 

223. A decree may be executed either by the Court which passed 
Court by whioh decree it, or by the Court to which it is sent for exe- 
may be executed. cutioQ under the provisions hereinafter cou- 

• tained. 

The Court which passed a decree may, on the application of the 
decree-holder, send it for execution to another Court, 

(а) if the person against whom the decree is passed actually and 
voluntarily resides, or carries on business, or personally works for gain, 
within the local limits of the jurisdiction of such other Court, or 

(б) if such person has not property within the local limits of the 
jurisdiction of the Court which passed the decree sufficient to satisfy 
such decree and has property within the local limits of the jurisdiction 
of such other Court, or 

(c) if the decree directs the sale of immoveable property situate 
outside the local limits of the jiirLsdictiou of the Court which passed 
it, or • 

(cZ) if the Court which passed the decree considers, for any other 
reason, which it shall record in writing, that the decree should be exe- 
cuted by such other Court 

The Court which passed a decree rnay, of its own motion, send it for 
execution to any Court subordinate thereto. 

The Court to which a decree is sent under this section for execu- 
tion shall certify to tlie Couit which passed it the fact of such execution, 
or, where the former Court fails to execute the same, the circumstances 
attending such failure. 

If the decree has been passed i n a case cognizable Jby a Court oL, 
Small Causes, and the Court which passed it wishes it to be executed in 
Calcutta, M^ras, Bombay, or Rangoon, such Court may send to the 
Court of Small Causes in Calcutta, Madras, Bombay, or Rangoon, as tlie 
case may be, the copies and certificate respectively mentioned in clauses 
(a), (6), and (c) of section 224 ; and such Court of Small Causes shall 
thereupon execute the decree as if it had been passed by itself. 

If the Court to w^hich a decree is to be sent for execution is situate 
within the same district as the Court which passed such decree, such 
Court shall send the same directly to the former Court. But, if the 
Court to which the decree is to be sent for execution is situate in a 
different district, the Court which passed it shall send it to the District 
Court of the district in which the decree is to be executed. 

The a'-iove section applies to M. S. C. C. 

Under Act X. of 1877 a Mufassal Small Cause Court is not at liberty to execute 
a decree against moveable property beyond its local jurisdiction. — Munsuk MoHund.^8 
V, Shivram Devising, I. L. R., 2 Bom. 532. 

Per Garth, C. J. — S. 649 of the Civil Procedure Code, as amended by Act XI T. 
of 1879, which explains the meaning of the expression, the “ Court which passed 
the decree,” does not exclude the Court which originally passed the decree as br*ing 
a Court in which an application for execution should be made, but merely includes 
another Court. When, therefore, a Court which has passe^ a decree lia^ ceased to 

• Pb. 11 
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have jiiriwliction to oxocule it, the application for exeowtion may be made either to 
tliat Court, altluMij^h it liaa ceased to liave jurisdiction to execute the decree, or to 
the Court which (if the suit wherein the deoyree >vas passed w’erc instituted at the 
lime of making application to execute it) -would have jurisdiction to try tiie suit. Per 
Field, J. — A Court does not cease to he *• the Court which passed the decree” merely by 
reason that the head-quarters of such Coujrt arc removed to another place, or merely 
because the local limits of the jurisdiction of such Court are altered. An application 
for the transfer of a decree under the provisions of s. 223 and the following section 
of Act X. of 1877 is a step in aid of tlie execution of the decree within the mean- 
ing of cl. 4, art. 179, sched. ii. of Act XV. of 1877. — ^Latchman Pundeh v. Madddan 
Mohuo 8hye, I. L. R., 6 Cal. 513. 

Frooednre when Gunrt 

desires that its own dc(n*ee 224. The Coiirt sending a decree for exe- 

shall bo exeonted by an- cutioD Under section 223 shall send 
other Oonrt. 

(а) a copy of the decree ; 

(б) a certificate setting forth that satisfaction of the decree has 
not been obtained by execution within the jurisdiction of the Court by 
which it was passed, or, where the decree has been executed in part, the 
extent to which satisfaction has been obtained and what part of the de- 
cree remains unexecuted ; and 

(c) a copy of any order for the execution of the decree, and, if no 
such order has been made, a certificate to that effect. 

The abovo section applies to M. S. C. C. 

226. The Court to which a decree is so sent shall cause such copies 
Court receiving copies of cer4ificatte to be filed, without any further 

decree, Ac., to file same proof of the decree or order for execution, or 
without proof. of the copies thereof, or of the jurisdiction of 

the Court which passed it, unless the former Court, for any special rea- 
sons to be recorded under the hand of the Judge, requires such proof. 
The above section applies fo M. S. C. C. 

226. When such copies are so filed, the decree or order may, if the 
Execution of decree or Court to which it is sent be the District Court, 

order by Court to which it be executed by such Court or by any subordi- 
nate Court which it directs to execute the 
same. 

The above section applies to M. S. C. C. 

227. If the Court to- which the decree is sent for execution be a 
Execution by High Court High Court, the decree shall be executed by 

of decree transmitied by suoli Court ill the same manner as if it had been 
other Court. made by such Court in the exercise of its ordi- 

nary original civil jurisdiction. 

The above section applies to M. S. C. C. 

228. The Court executing a decree sent to it under this chapter 
Powers of Court in exe- shall have the Same powers in executing such 

cuting transmitted decree, decree as if it bad been passed by itself. All 
persons disobeying or obstructing the execution of the decree shall be 
Appeal from orders in punishable by such Court in the same manner 
executing such decrees. as if it had passed the decree. And its orders 
in executing such decree shall be subject to the same rules in respect 
of appeal as if the decree had been passed by itself. 

• above section applies to M. S- C. C 
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229. A decree of any Court establislied^y tlie authority of the 
Decrees of Gonrts esta- Oovemor-General in C^ncil in the territoriefi 
Wished by Government of of any Foreign Prince oi'Stato, which cannot 
India m Native States.. executed within the jurisdiction of th€ 

Court by which it was made, may be executed in manner herein pro- 
vided within the jurisdiction of any Court in British India, 

, The above section applies to M. S. C. C. 


B. — Of Application fo7' Execution. 

230. When the holder of a decree desires to enforce it, he sliall 
Application for exeontion. ^PP^y Court which ptussed the decree or 

to the officer (if any) appointed in this behalf, 
or if the decree has been sent under the provisions hereinbefore con- 
tained to another Court, then to such Court or to the proper officer 
thereof. 

The Court may, in its discretion, refuse execution at the same time 
against the person and property of the judgment-debtor. 

Where an application to execute a decree for the payment of 
money or delivery of other property has been made under this section 
and granted, no subsequent applidation to execute the same decree 
shall be granted after the expiration of twelve years from any of the 
following dates (namely) — 

(a) the date of the decree sought to'be enforced or of the decree 
(if any) on appeal affirming the same, pr 

(S) where the decree or any subsequent order directs any payment 
of money, or the delivery of any property, to be made at a certain 
date — the date of the default in making the payment or delivering the 
property in respect of which the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from granting an 
application for execution of a decree after the expiration of the said 
term of twelve years, where the judgment-debtor has, by fraud or force, 
prevented the execution of the decree at some time within twelve years 
immediately before the date of the application. 

Notwithstanding anything herein con tain fed, Aoceedings may be 
taken to enforce any decree within three years ai^r the passing of this 
Code, unless when the period prescribed for takmg such proceedings by ^ 
the law in force immediately before the passing qf this Code shall have 
expired before the completion of the said three yqars. 

The above section applies to M, S. C. C. The first tw^clauses only apply 

to P. 8. C. C. 


The concluding clause of tlie same section refers to the question of limitation, 
and not that of due diligence. — Sohan Lai zj. •K arim Baksh, I. L. R., 2 All. 281. 

The words, “ the last preceding application,” in Act X. of 1877, s. 230, cl. 3, 
mean an application under tliat section, and not an application under Act Vlll. of 
1859. — Ram Kishen v. Sedha, I. L. R., 2 All. 275. 

Where an application to execute a decree was made under s. 230 of the Code 
of Civil Procedure before the amendment Act (XII. of 1879) came into force, 
but was not disposed of until after s. 230 was altered by that Act : Held that the 
rule in Wright v. Hale (6 H. & N. 227) applied, and that the Act, as amended, was 
the Jaw to be applied. — V&gA Sastrial (Plaintiff), Appellant, v. Anuntarama Sastrial 
(Defendant), Respondent, I. L. R., 3 Mad. 98.^ 
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The parties to a decree presented a petiticm to the Court executing decree^ stat- 
ing that it liad been agreed between tliem that the amount of the decree shouM be 
paid by ten monthly instalments of Rs» 500 each. The Court made an order direct- 
ing that such petition should he filed. Held that this order did not amount to one 
directing payment of money to be made at a certain date, which would give a fresh 
period of limitation under s. 230 (6) of the Civil Procedure Code. — Bal Chand and 
another (Judgment-debtorB) v. Kaghunatli Das and another (Decree-holders), 1. 

4 All. 155. 

On the 1st June 1880, several decree-holders applied to the subordinate Civil 
Court of Pamcr for execution of their decree. They had taken out execution several 
times pr(^viouHly, the date of their last preceding application being Ist June 1877. 
The Subordinate Judge was of opinion tliat the applications were barred under pie 
Iasi clause of s. 230 of the Civil Procedure Code (Act X. of 1877). On his referring 
tli(! cuHCH to the High Court: Held that the applications were not barred, inasmuch 
as tlio previous applications for execution Imd not been made under 8.230 of Act 
X. of 1877, that Act not being then in force. — Anandrdv Chimuji Avati (Plaint- 
ill), V, Thdkarchand (Defendant), I. L. R., 5 Bom. 245. 

An APPLiGA'riON, under Act VIII. of 1859, for execution of decree, was rejected 
t>y tJu* Judge on the ground that the judgment-creditor had withdrawn from the 
former ap[)lication. This order was reversed on appeal, and the case was sent hack for 
tlisposal on its merits. The Judge then held that Act X. of 1877, which had just 
come into force, applied, and, on the grounfi that the decree-liolder had failed to set 
execution upon his former upj)lieatioii, dismissed tlie petition, hut referred the case 
to the High Court u})(>ii the (piestion wluther he was, under the circumstances, at 
lil)erty to grant the application : l[eUJ that he was, and that the application should 
hav(‘ been dealt with iiiulcT the law which was in force at the time execution was 
Bought. The efiVet of the provisicins of Act X. of 1877, s. 230, considered. — Byraddi 
Biihbareddi v Diisappa Ran, 1. L. 11., 1 Mud. 403. 

The transferee of a decree appliejl, wliKc an application by the original holder 
of such decree to execute it was pending, to be allowed to execute it. The Court, 
in accordance with Act X. of 1877, s. 232, directed notice of the transferee’s applica- 
tion to he given to the transferor and the judgment -debtor. The transferee failed 
to pay the court-fee leviable for the issue of such notice, and the Court dismissed 
his application. The transferee subsequently. made a second application to be allowed 
to execute the (h cree. Held that such application could not bo rejected, with re- 
ference to s. 230, on the ground that due diligence had not been used on the former 
application to procure complete satisfaction of the decree, because such application 
liad not been gran Ud, and, therefore, the question whether “on the last preceding 
apt)ljcntion” due diligence w'as used to procure sucli satisfaction did not aiise. — 
Sudik Ali Khan v. Miuhammad Husain Khan, 1. L. R., 2 All. 384. 

In execution of a decree passed more than twelve years before the date of the 
Civil Procedure Code (Act X. of 1877), certaiu judgment-creditors applied for the 
uttaebinont and sale of certain specified property belonging to their judgment-debtor, 
previous to the date on which the three years allow'ed for such execution, under 
B. 230, w'ould have expired. Subsequently, after the three years had elapsed, they 
filed a fresh a}) plication, praying that certain other proi)erty of their judgment-debtor 
iniglii be attached and sold in lieu of that specified in their former application, and 
that the latter might be released. Held that execution of the decree was barred 
by limitation. Per Prinsep, J. — ^Under s. 230 of the Civil Procedure Code, it w’-aa 
intended by the Legislature that a decree holder, seeking to execute a decree passed 
more than tw'elve years before, should have one opportunity to execute that decree, 
and that, if he fails to satisfy it on that application, any further application becomes 
barred.— ^eenatli Gooho v. Yusoof Kban, I. L. R., 7 Cal. 556. 

The plaintiff obtained a decree in 1864. The first application for execution was 
made in ^'ptember 1869 under s. 216 of the Civil Procedure Code (Act VIII. of 
1859) ; ana after notice to the defendant as provided thereby, an order was mad© 
under that section for execution to issue. In September 1880, an application for 
execution w'as made under s. 230 of the Civil Procedure Code of 1877, which repealed 
Act VIII. of 1859. Held that the order after notice had the effect of reaving thb 
decree within the meaning of art. 180, sched. ii., Act XV. of 1877, and therefore the 
decree was not barred by the law of limitation. An order for execution under ^e Co^. 
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made after ncytioe to show cause, has, on the original side of the Court, the same effect 
as an award of execution in pursuance of a writ of scire facias liad under the proce- 
dure of the Supreme Court,— it creates a revivor of the decree. The clause of 
B. 230 of Act X. of 1877, which proliibits a subsequent application for execution, 
only applies where the previous application has been made under that section, and 
not where such previous application has been made und. r Act VIII, of 1859, — ^Ashoo- 
tosh Dutt V. Doorga Churn Chatteijee, L L. R., 6 Cal. 504. 

231. If a decree has been passed jointly in favour of more persons 
Application by joitffc than One, any one or more of such persons, or 
dooree-holder. his or their representatives, may apply for the 

execution of the whole decree for the benefit of them all, or, where any 
of them has died, for the benefit of the survivors and the representative 
in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be 
executed on an application so made, it shall pass such order as it deems 
necessary for protecting the interests of the persons who have not joined 
in the application. 

The above section applies to M. S. C. C. and P. S. C. C. 

Although the Civil Procedure Code •docs not allow one of several decree-holders 
to apply for the partial execution of a joint-decree, yet an application by one of such 
decree-holders for execution of the decree in respect of so much of tlie relief grunted 
to all as he considers appertains to him iudivid\;ially may keep in force the decree as 
being an application according to law. — Ponnumpilath Parapravan Kutliath Haji 
(Petitioner), Appellant, v, Ponnampileuh Parapravan Baotti Haji (Counter- Petitioner), 
Respondent, I. L. R., 3 Mad. 79. • 

A DECREE passed jointly in favour of more persons than one can only be legally 
executed as a whole for the benefit of all the decree-holders, and not partially to the 
extent of the interest of each individual decree-holder. Held^ therefore, where one 
of two persons in whose favour a decree for money had been passed jointly applied- 
on the 27th April 1880, for execution of a moiety of such dccn^e, and the other of 
such persons made a similar application on the 30th April 1 880, that such applica- 
tions, not being in accordance with law, were not sufficient to keep th() decree in 
force. Also that the illegality of such applications could not he cured by a siihsc- 

a iient amended application for the execution of the decree as a whole prefeiTed after 
le period of limitation had expired. — ^The Collector of Shahjahanpur, Manager of the 
Estate of Raja Jagan Nath Singh (Decree-holder), v. Surjan Singh and another (Judg- 
ment-debtors), I. L. R,, 4 All. 72. 

232. If a decree be transferred by assignment in writing, or by 
Application by transferee operation of law, from ./be decree-holder to any 
of decree. other person, the transferee may apply for its 

execution to the Court which passed it; and, if that Court thinks fit, 
the decree may be executed in the same manner and subject to the 
same conditions as if the application were made by such decree-holder : 

Provided as follows 

(a) where the decree has been transferred by assignment, notice in 
wilting of such application shall be given to the transferor and the 
judgment-debtor, and the decree shall not be executed until the Court 
has heard their objections (if any) to such execution : 

(6) where a decree for money against several persons has been 
transferred to one of them, it shall not be executed against the others. 

The above section applies to M. S. C. C. and P. S. C. C. 
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Tjie transferee of a decree applied, while an application by the original holder 
of such decree to execute it was pending, to he allowed to execute it. The Court, 
in accordance with Act Xf of 1877, s. 232, directed notice of the transferee s appli- 
cation to be given to the transferor and the judgment-debtor. The transferee failed 
to pay the court-fee leviable for the issue of such notice, and the Court dismissed 
his application. The transferee subsequently made^ a second application to be allowed 
to execute the decree : Held that such application could not be rejected, vrith 
reference to s. 230, on the ground that due diligence had not been used on the former 
application to procure complete satisfaction of the decree, because such application 
had not been granted, and, thcrforc, the question whether “ on the^ last preceding 
application” due diligence was used to procure such satifffaction. did not arise.— 
Budik Ali Khan r. Muhammad Husain Khan, I. L, R., 2 All. 384. 

233. Every transferee of a decree shall hold the same subject to 

Tran.fo«otohoia .nbjeot equities (if auv) which the judgment-debtor 

to equities enforceable might have enforced against the onginal decree- 
against original holder. holder. 

The above section applies to M. S. C. C. and P. S. C. C. 

234. If a judgment-debtor dies before the decree has been fully 
If judgmont-debtor die executed, the holder of the decree may apply 

before execution, applica- to the Court which passed it to execute the 
tion may be made against same against the legal representative of the 
his representative. decease! 

Such representative shall be liable only to the extent of the pro- 
perty of the deceased which ha& come to his hands, and has not been 
duly disposed of ; and for the purpose of ascertaining such liability, the 
Court executing the decree may, of its own motion, or on the application 
of the decree-holder, compel the said representative to produce such 
accounts as it thinks fit. 

The above section applies to M. S. C. C. and P. S. C. 0. 

A Hindu widow instituted a suit to recover possession of certain property 
belonging to her deceased husband, and that suit was dismissed with costs. Tho 
widow having di(*d ficfore execution for the costs was taken out, the decree-holder 
sought to take out execution against the next heirs of the late \vidow’8 deceased 
husband. Held that the fact that the widow did not in her suit seek to recover 
any interest personal *to herself, but that she contracted the judgment-debt in the 
oflfiirt to recover a portion of her husband’s estate, to which, in its entirety, the next 
heirs of her late husband had succeeded, was sufficient to make the w'hole estate 
liable, and would entitle the decree-holder to satisfy his decree against “ the legal 
representatives” of the late widow’s husband, under s. 234 of Act X. of 1877. In 
a decree against a Hindu widow, it should be stated whether the decree is a personal 
decree, or one against her as representing her deceased husband. — ^Ramkishore 
Chuckerbutty r. Kullykanto Chuckerbutty, I. L. R., 6 Cal. 479. 

As THE entire interest in an impartible zarninddri passes upon the death of the 
father to the son, there is nothing in the estate itself which can be attached as assets 
of the father under a decree against him, or which can be made available in execu- 
tion of the decree against his son ns his representative. Though a son is bound, 
under Hindu law, to pay his father’s just debts from any property be may possess, 
yet, when he is made a party to a decree as representative of his deceased father 
for the purpose of executing it, his liability is limited to the amount of assets of 
tho deceased which may have came to his hands and has not been duly disposed of. 
An appeal lies from an ex-parte order directing attachment in execution of a 
decree. — Sangili Virapandia Chinnathambiar, Zainindir of Sivagiri (Defendant, Appeh 
lant, r. Alwar Ayyangar (Plaintiff), Respondent (in No. 389) ; Thambu Chinn^- 
mol Janaki (Plaintiff), Respondent (in No. 390) ; Minatchi Ammal (Plaintiff), 
Respondent (in No. 391) ; Muttusamia Pillai (Plaintiff), Respondent (in No. 392), 
I. L. R., 3 Mad. 42. 
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236. The application for the execution of a decree shall be in writ- 
Gon tents of application ing verified by the applicant or by some other 
for execution of decree. person proved to the satisfaction of the Court 
to be acquainted with the facts of the case, and shall contain, in a tabu- 
lar form, the following particulars* (namely) — 

/ (a) the number of the suit ; 

2 (b) the names of the parties ; 

^ (c) the date of tjie decree ; 

(d) whether any appeal has been preferred from the decree ; 
r (e) whether any and what adjustment of the matter in dispute has 
been made between the parties subsequently to the decree ; 
, (f) whether any and what previous applications have been made 
for execution of the decree and with what result ; 

(g) the amount of the debt or compensation, with the interest (if 
any), due upon the decree, or other relief granted thereby ; 

' (A) the amount of costs (if any) awarded ; 

(i) the name of the person against whom the enforcement of the 
decree is sought ; and 

' (J) the mode in which the assistance of the Court is required, 
whether by the delivery of property specifically decreed, by 
the arrest and imprisonment of the person named in the 
application, or by the attach pnent of his property, or other- 
wise as the nature of the relief sought may require. 

The above section applfes to M. S. C. C. and P. S. C. C. 

Tn i'xoeution of a decree passed more tlian twelve years before the date of tlio 
Civil Procedure Cod(^ (Ac t X. of 7877), ceilain jiidjjfinent-creditors applicid for tlio 
attactliiiieiit and sale of certain specified property belonging to their judgment-debtor, 
previous to the date on which the three years allowecl for such execution, iindco* 
s. *230, vv ould have expired. Subsequently, after the three years had elapsed, lht‘y 
filed a fresh application, praying that certain other property of their judgment-debtor 
might be attached and sold in lieu of that specified in their former application, ainl 
that the latter might be released. Held that execution of the decree was barred 
by limitation. Per Prinsep, J. — Under s. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a decree passed 
more than twelve years before, should have one opportunity to execute that decree, 
and tliat, if he tails to satisfy it on tliat application, any further application becomes 
barred. — Sreenatli Gooliu v, Yusoof Khan, I. L. R., 7 Cal. 556. 

Upon an application under s. 235 of Act X. of 1877 (Civil Procedure Code) for 
tlie execution of a decree, which directed the judgrnciit-debtor forthwith to pull 
down and remove such portion of a wall as had been erected by him upon the wall 
of the decree-holder, the mode in w hich the assistance of the Court was required to 
be given was stated in column J of such application to be by giving the decree-holder 
possession of his wall by pulling down the wall erected thereon. The Court 
directed an order to issue to the Nazir to remove the judgment-debtor’s wall from 
the top of the decree-holder’s wall. Ifeld'that the decree-holder’s application could 
not be granted in that form, and that he should have asked the assistance of tho 
Court to be given in the way provided for by s. 260 of Act X. of 1877, by the im- 
prisonment of the judgment-debtor or the attachment of his property or both. 
Held also that the Court w'as wrong in passing the order it had, but that it should 
have pointed out to the decree-holder the manner in which he should have asked 
the assistance of the Court to be given and the remedy to which he was entitled ; 
and that, upon such amended application being made, the proper course to pursue 
was to serve a notice on the judgment-debtor, directing him to comply w’ith the 
order contained in the decree wfithin a time to be fixed by such notice ; and that, if 
he failed to comply with such order within the time so limited, the ^/Oiirt might 
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then, at the instance o£ the decree-holdef, make en order, either for the jndg- 
mcflt-dehtor’s iinprisonmont, or for the attachment of his property, due regard being 
had to the provision of s. 260 in the latter case. Held, further, that the High Court, 
in special appeal, sliould not vary the order for execution which had been passed in 
Buch a "way as to give the decree-holder that relief for which he did not ask. — Protap 
Ch under Dass (Judgment-debtor) w. Pearj; Chowdhrain (Decree-holder), .1. L. B., 
8 Cal. 174. 

236. Whenever an application is made for the attachment of any 
Application for attach- moveable property belooging to the judgment- 

mouc of moveable property debtor, but not in his possession, the decree- 
to be accompanied with in- holder shall annex to the application an inven- 
ventoiy. property to be attached, containing 

a reasonable accurate description of the same. 

The above section applies to M. S. C. C. and P. S. C. C, 

In execution of a decree passed more than tw'elve years before the date of the 
Civil Procedure Code (Act X. of 1877), certain judgment-creditors applied for the 
attiicliment and sale of certain specified property belonging to their judgment-debtor, 
previous to the date on wliicli the three years allowed for such execution under 
B, 230, would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, praying that certajp other property of their judgment-debtor 
might be attaclied and sold in lieu of that specified in their former application, and 
that the latter luiglit bo released. Held that execution of the decree was barred 
hy liinitalioii. Per Prinsep, J, — Under s. 230 of the Civil Proeedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a decree passed 
more Mum twelve years before, should have one opportunit)^ to execute that decree, 
and that, if he fails to satisfy it on tha^ applitation, any further application becomes 
barred. — ^Srecuath Gooho v. Yusoof Khan, L L. K., 7 Cal. 556. 

237. Whenever an application is made for the attach men t*'of any 
Further particulars when imiiioveable property heJongiiig to tlie judg- 

application is for attach- ment-debtor, it shall contain at the foot a de- 
ment of immoveable pro- scription of the property suflficient to identify 
it, and also a specification of the judgment- 
debtor's share or interest therein to the best of the belief of the appli- 
cant, and so far as- he has been able to ascertain the same. 

Every such description and specification shall be verified in manner 
hereinbefore provided for the verification of plaints. 

Under the Civil Procedure Code (Act VIIL of 1859) an application to the 
Court to continue the attuchiiicnt of immoveable property, but to stay the sale of it : 
Held to be a proceeding to keep in force the decree. — ^Nukanna v, Ramasami I L 
R., 2 Mad. 218. ’ * ' 

In execution of a decree passed more than twelve years before the date of the 
Civil Procedure Code (Act X. of 1877), certain judgment-creditors applied for tlie 
attachment and sale of cei-tain specified property belonging to their judgment-debtor 
previous to the date on which the three years allowed for such execution, under 
«. 230, would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, prajdng tliat certain other property of their judgment-debtor 
might be attached and sold in lieu of Miat specified in their former application and 
that the latter might be released. Held that execution of the decree was barred 
hy limitation. Per Prinsep, J.—Under s. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a decree ’passed 
more than twelve years before, should have one opportunity to execute that decree 
and that, if he fails to satisfy it on tliat application, any fur&er application becomes 
barred. — Sreenath Gooho v. Ynsoof Khan, 1. L. R., 7 Cal, 556. 
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238. If the property be land registered in the Collector’s office, tlio 
When application must bo application for attachment shall be accompanied 
accompanied by extract from by an authenticated extract from the register 
ColleoU)r*B register. oflSce, specifying the persons registered 

as proprietors of, or as possessing any transferable interest in, the land 
or its revenue, or as liable to pay'revenue for such land, and the shares 
of the registered proprietors. 


• C. — Of staying Execution, 

239. The Court to which a decree has been sent for execution 
When Court may stay Under this chapter shall, upon sufficient cause 
execution. being shcwn, stay the execution of such decree 

for a reasonable time, to enable the judgment-debtor to apply to 
the Court by which the decree was made, or to any Court having 
appellate jurisdiction in respect of the decree or the execution thereof, 
for an order to stay the execution, or for any other order relating to the 
decree or execution which might have been made by such Court of first 
instance or Appellate Court if execution had been issued thereby, or if 
application for execution had been^made thereto ; 

and in case the property or person of the judgment-debtor has 
been seized under an execution, the Court which issued the execution 
may order the restitution or discharge of such property or person pend- 
ing the result of the application for such order. 


The above section applies to M. S. C. C. 


Where, in the opinion of tbo Court, suflicient caiiMc lias been shown against tho 
exoeution of a decree transferred for execution, the Court executing tli(‘ deeroi^ sboiiM 
follow the procedure prescribed by Act X. of 1877, s. 231). — Beercliuuder Manikya ?'. 
Mayiiiana Bibeo, I. L. 11., 5 CuL 736. 

240. Before passing an order under section 239 to stay execution. 
Power to require seourity Of the restitution of property or the dis- 
from, or impose oouditions charge of the judgment-debtor, the Court may 
upon, jndgment-debtop. require such security from, or impose such con- 
ditions upon, the judgment-debtor as it thinks fit. 


Tick above section applies to M. S. C. C, 


241. No discharge under section 239 of the property or person of 
Liability of judgmeot- » j udgmeu t-debtor shall prevent it or him from 
debtor discharged to be being retaken in execution of the decree sent 
retaken. for execution. 

The above section applies to M. S. C. C. 


242. Any order of the Court by which the decree was passed, or 
- , 1 . « i. 1 .. 1 . of such Court of appeal as aforesaid, in relation 

paE!^”de^ or”^f to the execution of such decree, shall be binding 

late Court to be binding upon the Court to which the decree was sent 
upon Court applied to. foy execution. 


The above section applies to Mi S. C. C. 


Pk. 12 
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243. If a suit be pending in any Court against the holder of a 
stay ofexeeution pondin* decree of such Court, on the part of the person 

suit between decree-hoidS against whom the decree w^as passed, the Oourt 
and jad^^meiit debtor. uuiy think lit) Stay execution on the 

decree, either absolutely or on such terms as it thinks tit, until the 
pending suit has been decided. 

The aliove section applies to M. S. C. C, and P. S. C. C. 

D . — Queetiona for C<mrt executing Decree. 

244. The following questions shall be determined by order of the 
Qiiostions to bo decided Court executing a decree, and not by separate 

by Court exoculiug decree, suit (namely) — 

(a) questions regarding the amount of any mesne-profits as to 
which the decree has directed inquiry ; 

(b) questions regarding the amount of any mesne-profits or interest 
whicli the decree has made payable in respect of the subject-matter of 
a suit, between the date of its institution and the execution of the de- 
cree, or the expiration of three years from the date of the decree ; 

(c) any other questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating to 
the execution, discharge, or satisfaction of the decree. 

Nothing in this section shall be deemed to bar a separate suit for 
mesne-profits accruing between the institution of the first suit and the 
execution of the decree therein, whQte such profits are not dealt with 
by such decree. 

The above section applies to M. S. C. C. and P. S. C. C. 

Ak OBDEB refusing an application to execute a decree is not an adjudication within 
the rule of res judicata, — Hurrosoondary Dassee v. Juggobundboo Dull, I. L. R., 
6 Cal. 203. 

A SUIT for the recovery of money paid to a judgment-creditor out of Court in 
satisfaction of a decree, but not certified, is barred by s. 244 (c) of Act X. of 1877 
and by the last paragraph of s. 258 as amended by Act XII. of 1879. — Patankar 
(Plaintiff) v. Devji (Defendant), I. L. R., 6 Bom. 146. 

There is no appeal against an order made under Act X. of 1877, s. 244, deter- 
mining questions betivoen the parties to a suit as to the amount of jnesne-profits re- 
covered by tlie plaintiff subsequently to the decree, and as to the amount payable on 
account of tlie costs of execution of that decree. — DalpathhAi BliagubhAi v. Amarsang 
Khema Bhai, 1. L. K., 2 Bom. 553. See also 1. L. R., 5 Cal. 50. 

A DECREE-HOLDER, liaving assigned a share of her decree, applied several times 
jointly with such assignee for execution. On a subsequent application made by the 
original decree-holder alone, the Court, while granting the application, directed tliat 
the proceeds arising from such execution should only be paid over to the co-decree- 
holders jointly : Held that the question in dispute being one between co-decrce- 
holdci's, and not between parties to the suit or their representatives as contemplated 
by Act X. of 1877, s. 244, art. c, no appeal would lie from such order. — Gyumonee 
V. Radha Romon, I. L. R., 5 Gal. 592. 

An order for attachment and sale of property in execution of a decree is an 
order “ of the same nature with” an order made in the course of a suit for attach- 
ment of the debtor’s property. The latter order is appealable under s. 588, cl r, of 
the Code of Civil Pi-ocedure. It follows that an order for attachment and sale in 
execution of a decree is (according to the requirement of s. 588, chj) “ of the same 
nature with appealable orders made in the course of a suit,” and therefore is appeal- 
able under that section. — Polokdliari Hni and others (Judgment-debtors) v. Radha 
Persad Singh (l>ecToe-lioldcTs), I. L. K., 8 CaJ. 28. 
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Where an application was made for the issue of execution of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
in a regular suit, and governed bjr the one-year limitation ; and the Subordinate 
Judge on appeal reversed the Munsif ’s onler, applying the three years’ limitation : 
Held by the High Court that, as Act X. of 1877, s. 588, provided tliat orders passed 
in appeal from orders under a. 244 should be final, no second appeal lay ; and that 
the High Court could not interfere under s. 622, us the Subordinate Judge had juris- 
diction to hear the appeal. — Suryaprakasa Rau w. Vaisya Sannidsi RAu, I, L. R., 

1 Mad. 401. 

Where a decree-holder, declared to bo entitled to possession of ccrfiiin lands, 
subsequent to decree executed a patta in favour of his judgment-debtor, who was 
then in possession, and afterwards took out execution under his decree : Held (on 
an objection by the judgment-debtor that, under these circumstances, he was entitled 
to possession) that satisfaction of the decree not having been entered up, such 
objection could not* be dealt with under s. 244 of the Civil Procedure Code. Held 
also that a. 258 of the Civil Procedure (Jode deals with the adjustment of any decree, 
aii<l not merely with the adjustment of a money-decree. — Baba Mohaiucd o. Webb, 
I. L. R., 6 Cal. 786. 

By a decree in an administration-suit, A was appointed Receiver “to manago 
the estate.” A died, and by a suseqiient order B was appointed Receiver. One of 
the defendants in tlie suit applied to have B removed from the office of Receiver on 
the ground of his alleged mismanagement oF the estate. The application was refused. 
Held that the order of refusal was ap|)4*alable, whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
ill respect of a questioii arising between the partic's to a suit relating to the execution 
of the decnjc. — Mithibai (Plaintiff) v, Limji JNowroji Bauaji and others (Defend- 
ants) ; Harrividlubhdas Calli^udas (Original Defendant), Appellant, v. Ardasar Framji 
Moos (Receiver and Respondent), I. L.^R., 5 Bom. 45. 

Tjie power given by s. 329 of the Civil Procedure Code to make such order as 
the Court shall .see lit must be construed with n^gard to the circiimst.ince8 in respect 
of which the power is to be exercised. An order under s. 329 should be the result 
of the fact that the defendant in the suit, who is precluded by the decree from dis- 
puting plaintiff’s right, unjustly instigates a thiid party, who has no real interest iu 
the property, to prevent the plaintiff from getting the benefit of his execution. A 
Court huf. no power under this section to determine, as between tbe judgment cre- 
ditc>r and a third party obstructing the execution of the decree, important (piestions on 
the merits wliich are wholly unconnected with, and cannot be affected by, tbe fact 
that the ohstruction is made at the instigation of tlie defendant. — Goviuda Nair 
(Petitioner) v. Kesava (Counter-Petitioner), 1. L. R., 3 Mad. 84: 

Where the plaintiff in a suit prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should raise an issue as to 
whether the person sought to be substituted is the heir of the deceased defendant. Jn 
1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow, who 
died pending the suit. A then applied that the suit shou'd be revived against B as 
the representative of the defendant. B denied that he was such representative, but 
the Judge refused to go into the question, made B a paHy, and gave A a decree for 
the sale of the mortgaged property. B subsequently brought a suit to have it de- 
clared, inter alia, that the mortgage and decree only covered the widow’s life-interest. 
Held that the suit was not barred either as res judicata, or under tbe provisions of 
a. 244 of the Code of Civil Procedure. — ^Kanai Lall Khan v. Sashi Bhuson Biswas, 
I. L. R., 6 Cal. 777. 

A SUIT will not lie upon a decree the execution of which is barred by the pro- 
visions of the Limitation Act. A suit may be brought in the High Court of Bom- 
bay upon a judgment obtained in the Court of Small Causes of Bombay. The 
execution of the decrees iu such suits is rigorously confined to immoveable estates. 
The ground of the interference of the High Court in such cases is that, practically, 
the judgment-creditor could not recover his debt except by process against the 
immoveable estate of the debtor. In such cases the plaint must contain an avt;r- 
ment, and the plaintiff must establish, to the satisfaction of the IJigli Court, that 
there is not any sufficient moveable property of the defendant againwt ivliich the 
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decree of the Court of Small Causes can be fully executed, and that he has immove- 
able property situated within the original jurisdiction of the High Court against 
wliich execution can be had. Moonshi Golam Arab to, Curreem Bux Shaikji (I. L. R.^ 

5 Cal. 294) referred to. — ^Fakimpa (Plaintiff) v Pandurangapa (Defendant), I. L. R., 

6 Bom. 7. 

In execution of a decree on a mortgage-bond executed by the father of the 
judgment-debtors, since deceased, which decree directed that the mortgage-lien 
should be QnforceA— first, by sale of the property specially mortgaged ; and, secondly, 
if the debt remained unsatisfied, by the sale of tlie other property in the possession 
of the judgment-debtors — the judgment-creditors proceeded to have the mortgaged 
property sold. After the issue of the sale-notification, and three days prior to the date 
fixed for the sale, one of the judgment-debtors applied to have the sale stayed, on the 
ground that an administration-suit was pending with respect to the property of his 
futlicr, the mortgagor, and also asked that a receiver might be appointed and arrange- 
ments made for the purpose of paying off the mortgage-debt and saving the pro- 
perty from being sold. On this application the Court passed an order staying the 
Fale. Held that such order was appealable, being a question arising between tho 
parties to the suit in which the decree was passed, and relating to the execution of 
that decree, and as such coming within the provision of cl. c, s. 244, Act X. of 1877 
(Civil Procedure Code). Held also that the Court was wrong in passing such order, 
inasmuch as there were no reasonable grounds why a secured creditor should be de- 
barred from enforcing his security pending the administration-suit. — ^Kristomohiny 
Dosscc V. Bama Churn Nag Chowdry, 1. L. R., 7 Cal. 733. 

E. — Of the Mode of executing Decrees. 

246. The Court, on receiving an application for the execution of a 
Procedure on receiving decree, shall ascertain whether such of the re- 
nppiioation for execution of (|[uiremenls of sections 285, 236, 237, and 238 
as may be applicable to the case, have been 
complied with ; and if they have not been complied with, the Court may 
reject the application, or may allow it to be amended then and there, or 
within a time fixed by the Court. If the application be not so amended, 
it shall be .rejected. 

Every amendment made under this section^sball be* attested by 
the signature of the Judge. 

When the application is admitted, the Court shall enter in the 
Procedure on admitting register of the suit a note of the application 
application. and the date on which it was made, and shall 

order execution of the decree according to the nature of the apfdi- 
cation : 

Provided that, in the case of a decree for money, the value of the 
property attached shall, as nearly as may be, correspond with the 
amount for which the decree has been made. 

The above section applies to M. S. C. C. and P. S. C. C. 

246. If cross-decrees between the same parties for the payment of 
Cross-deoreoB, money be produced to the Court, execution shall 

be taken out only by the party who holds a 
decree for the larger sum, and for so much only as remains after de- 
ducting the smaller sum, and satisfaction for the smaller sum shall be 
entered on the decree for the larger sum as well as satisfaction on the 
decree for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon both 
decrees, 
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Explanation I, — ^The decrees contemplated by this section are 
decrees capable of execution at the same time an<!Kby the same Court 

Explanation II, — This section applies where either party is an 
assignee of one of the decrees and as well in respect of judgment-debts 
due by the original assignor as in respect of judgment-debts due by the 
assignee himself. 

Explanation III — ^This section does not apply, unless 

the decree-holder an one of the suits in which the decrees have 
been made is the judgment- debtor in the other, and each party fills the 
same character in both suits ; and 

the sums due under the decrees are definite. 

lUmtratioTis, 

(a.) A holds a decree against B for Rs. 1,000. B holds a decree against A for 
tlio payment of Rs. 1,000 in case A fails to deliver certain goods at a future day. B 
cannot treat his decree as a cross-decree under this section. 

(&.) A and B, co-plaintiffs, obtain a decree for Rs. 1,000 against C, and C obtains 
a decroe for Rs. 1,000 against B. C cannot treat his decree as a cross-decree under 
this section. 

(c.) A obtains a decree against B fyr Rs. 1,000. C, wlio is a trustee for B, 
ohtiiins a decree on behalf of B against A for Rs. 1,000. B cannot treat C’s decree 
as a cross-decree under tiiis section. 

The above section applies to M. S.»C. C. and P. S. C. C. 

S AND two other persons held a deejee for costs against M which did not specify 
the separate interests of each in the decree, and M held a decree for money against 
S alone which he wished to treat as a cross-decree under Act X. of 1877, s. 246. 
Held that the decree held by S and the other persons was not a decree between the 
same parties as the parties to the decree held by M, and that his decree could not bo 
trtiated as a cross -decree under that section. — ^Murli Dhur r. Parsotain Das, I. L. R., 
2 All. 91. 

247. When two parties are entitled under the same decree to 
Cross-claims under same recover from each Other suras of different 

amounts, the party entitled to the smaller sura 
shall not take out execution against the other party ; but satisfaction 
for the smaller sum shall be entered on the decree. 

When the amounts are equal, neither party shall take out execution, 
but satisfaction for each sum shall be entered on the decree. 

The above section applies to M. S. C. C, and P. B'. CL. C.' ' 

248. The Court shall issue a notice to the party against whom 
Notice to show cause why execution is applied for, requiring him to show 

decree should not be exeenb- cause, within a period to be fixed by the Court, 
^ why the decree should not be executed against 

him, 

(а) if more than one year has elapsed between the date of the 
decree and the application for its execution, or 

(б) if the enforcement of the decree be applied for against the 
legal representative of a party to the suit in which the decree was 
made : 

Proviso* Provided that no such notice shall be 

necessary 
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in consequence of more than one year having elapsed between the 
date of the decree and the application for execution, if the application 
be made within one year from the date of any decree passed on appeal 
from the decree sought to be executed, or of the last order against 
the party against whom execution is applied for, passed on any previous 
application for execution, or 

in consequence of the application being against the legal repre- 
sentative of the judgment-debtor, if upon a previous application for 
execution against the same person the Court has ordered execution to 
issue against him. 

Explanation . — In this section the phrase “ the Court” means the 
Court by which the decree was passed, unless the decree has been sent 
to another Court for execution, in which case it means such other Court. 

Tub above section applies to M. S. C. C. and P. S. C. C. 

WiiEX a judgment-debtor has died after decree, but before application has been 
made to execute the decree, the Court, before directing the attachment and sale of 
any pro]>erty to proceed, must issue a notice to the party against whom the execu- 
tion is aj:)plicd for to show cause why the decree should nut he executed against him, 
and its omission to do so will invalidate the entire subsequent proceedings. — In the 
matter of the petition of liamessuri Dassee. Ramessuri Dassee v. Doorgadass Chat- 
terjec, I. L. U., 6 Cal. 103. 

Tjie plaintiff obtained a decree in 1864. The first application for execution was 
made in September 1869 under s. 216 of the Civil Procedure Code (Act VIII. of 
1859) ; and after notice to the defendant as provided thereby, an order was injide 
under that section for execution to issue. In September 1880, an application for 
execution was made under s. 230 of the Civil Procedure Code of 1877, which 
repealed Act VIII. of 1859. Held that the order after notice had tlie effect of 
reviving the decree w-ithin the meaning of art. 180, sched. ii., Act XV. of 1877, and 
therefore the decree was not barred by the law of limitation. An order for execu- 
tion under the Code, made after notice to show cause, has, on the original side of the 
Court, the same effect as an award of execution in pursuance of a writ of srire 
facias had under the procedure of the Supreme Conrt, — i.c., it creates revivor of the 
decree. Tlic clause of s. 230 of Act X. of 1877, which prohibits a subsequent 
application for execution, only applies wdiere the previous ap{)lication has been luade 
under that section, and not where such previous application has been made under 
Act VIII. of 1859. — ^Ashootosh Dutt v. Doorga Churn Chatterjee, I. L. R., 6 Cal. 504. 

249. If i\\e person to whom notice is issued under the last preced- 
Prooedure after issue of ing section does Dot appear, or does not shew 

notice. cause to the satisfaction of the Court why the 

decree should not be executed, the Court shall order the decree to be 
executed. 

If he offers any objection to the enforcement of the decree, the 
Court shall consider such objection, and pass such order as it thinks fit. 

The above section applies to M. S. C. C. and P. S. C. C. 

250. When the preliminary measures (if any) required by the 
Warrant when to issue. foregoing provisions have been taken, the Court, 

unless it sees cause to the contrary, shall issue 
its warrant for the execution of the decree. 

The above section applies to M. S. C. C. and P. S. C. C. 

In a suit for an account by a principal against his agent, the plaintiff should 
ask ill his ]jlaint that a proper account may be taken. If the defendant is found 
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liable to render such account for a certain period, the Court should make nn inter- 
locutory decree declaring that he is so liable, and direct him to file an account in 
Court within a fixed period. This decree may be enforced binder s. 260 of the Civil 
Procedure Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to examine it. If the objections are numerous, the procedure 
prescribed by ss. 394 and 395 and form 157 of sched. iv. to the Code should 
be followed. When the accounts have bben taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
which have come into the hands of the agent in the course of his employment. 
In a suit for an account agfiinst A and B as agents, the plaintiff asked for an account 
as against A from 1265 (1858) to 1283 (1876), and as against B from 1281 (1874) to 
1283 (1876). Held that tliere had been no misjoinder. The seven days within which a 
notice of objections to a decree by a respondent under s. 561 of the Code must bo 
given, is not a period to which the provisions of paragraph 2 of s. 5 of the Limita- 
tion Act can be extended, and the Court has no discretion to extend the period. 
Forma of keeping accounts of joint property in the mufassal considered. — Degam- 
ber Mouzumdar v. Kallynath Itoy, I. L. K., 7 Cul. 654. 

251. Such warrant shall be dated the day on which it is issued, 
Date, signature, seal, and signed by the Judge or such officer as the Court 

delivery. appoints in this behalf, sealed with the seal of 

the Court, and delivered to the proper officer to be executed. 

And a day shall be specified in such warrant on or before which it 
must be executed, and the proper officer shall endorse thereon the day 
and manner in which it was executed, ovf if it was not executed, the 
reason wliy it was not executed, and shall return it with such endorse- 
ment to the Court from which it &sued. 

The above section applies to M. S. C. C. and P. S. C. C. 

252. If the decree be against a party as the legal representative of 
Decree against repre- ^ deceased person, aiid the decree be for money 

sentative of deceased for to be paid out of the property of the deceased, 

money to be paid out of may executed by the attachment and sale 
deceased s property. r i j. 

of any such property : 

If no such property remains in the possession of the judgment- 
debtor, and he fails to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into his possession, 
the decree may be executed against the judgment-debtor to the extent 
of the property not duly applied by him, in the sp.me manner as if the 
decree had been against him personally. 

The above section applies to M. S. C. C. and P. S. C. C. 

A PERSON may be a representative within the meaning of Act VIII. of 1859, 
s. 203 (corresponding with Act X. of 1877, s. 252), so as to make the decree cfl’cctual 
for the purpose therein stated, although that person is not the heir. — Per Markb}, 
J., AHsamatliem Nissa Bibee v. Roy Lutclimeeput Singh, I. L. R., 4 Cal. 142 (F.B.). 

263. Whenever a person has, before the passing of a decree in an 
Decree against enrety. original suit, become liable as surety for the 
performance of the same or of any part thereof, 
the decree may be executed against him to the extent to which he has 
rendered himself liable, in the same manner as a decree may be exe- 
cuted against a defendant : 
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Provided iLat sucli notice in writing as the Court in each case 
thinks sufficient ha^ been given to the surety. 

The above section applies to M. S. C. C. and P. S. C. C. 


An appeal was referred to^the Pnvy Council from a final decree passed upon 
uppeal by the High Court, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the respondent. The Privy Council dismissed the 
appeal, and ordered the appellant to pay the costs of the respondent. The respond- 
<;nt applied to the Court of first instance for the execution of that onler against B 
and the other persons as sureties. Held that under AcfX. of 1877, ss. 610 and 253 
mich order^'ouldb^ executed agamst the sureties.— Bans Bahadur Singh v. Muglila 

A JUDGMENT-DEBTOR, wliosc property was about to be sold, appeared before tho 
officer appointed to conduct the sale, and applied for its postponehient, producing a 
surety and a bond in which such surety promised to pay the amount of the decree 
within one year, if the judgment-debtor did not do so. Such officer thereupon 
applied to the District Judge to postpone the sale, stating that such surety was 
willing to pay the amount of the decree by instalments within one year and for- 
warding such bond. The District Judge ordered the sale to be postponed’ and the 
papers to be sent to the Munsif who ha<l made the decree and ordered the sale of 
the property. The Munsif made no order regarding the security, but merely made 
an order that the amount of the decree should be paid by instalments within one 
year. The judgment-debtor did not pay the amount of the decree within the time 
fixed, and the decree-holder therefore applied for execution of the decree agtiin^^t 
such surety. Held that, inasmuch as the decree-holder had not been a party to tho 
proceedings of the sale-officer or of the District Judge, and as the parties had not 
appeared before the Munsif, and a’s such surety had not agreed to pay the amount 
*if the decree by instalments, the provisions of s. 210 of Act X. of 1877 were not 
applicable, and such surety had not become a party to the decree as altered by the 
Munsif ; that such surety had not made himself a party to the decree by promi8in«r 
to pay its amount within one year ; and that therefore his liability was not one 
which could be enforced in execution of the decree under s. 253 of Act X of 
1877. — Chandan Kuar (Surety) v. Tirklia Bam (Decree-holder), I, L. R. 3 All 800 


254. Every decree or order directing a party to pay money, as com- 
pensatioB or costs, or as the alternative to some 
* other relief granted by the decree or order, or 

otherwise, may be enforced by the imprisonment of the judgment- 
debtor, or by the attachment and sale of his property in manner herein- 
after provided, or by both. 

The above section applies to M. S. C. C. and P. S. C. C. 


A SUIT on a bond in which immoveable property was hypothecated was adjusted 
by tlje defendant agreeing to pay the amount claimed and costs, with interest bv 
instalments within a fixed time, and that, in the event of default the plaintiff 
should be at liberty to bring such property to sale. The Court made a decree 
ordering the defendant to pay the plaintiff the amount claimed and costs with in- 
terest, “ m accordance with ” such agieement. Held (Turner, J., and Oldfield J 
fbat such decree was a mere money-decree, and not one which gave’the 

(Plaintiff) Baldeo Nwain and 

others (Defendants), I. L. R., 3 All. 216 (F. B.). 


256. If the decree be for mesne-profits or any other matter, the 
Deorae for mesne-profits ®**iount of which in money is to be subse- 
or other matter, amount of qucDtly determioed, the property of the judg- 
Whu* to be enbeequently ment-debtor may, before the amount due from 
‘ under the decree has been ascertained, be 

attached as in the case of an ordinary decree for money. 

♦ The ^ove section applies to M. S. C. C. and P. S. 0. C. 
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266. When a decree is passed for a sum of money only, and the 

Power to direotimmediate decreed does n5t excecd the sum of 

execution of decree for thousand rupees, the Court may, when pass^ 

money not exceeding Es. ing the decree, on the oral application of the 
^ decree-holder, order immediate execution there- 

of by the issue of a warrant directed either against the person of the 
judgment-debtor if he is within the local limits of the jurisdiction o£ 
the Court, or against his moveable property within the same limits. 

The above section applies to M. S. C. C. and P. S. C. C. 

Modes of paying money 267. All money payable under a decree 

under decree. shall be paid as follows (namely) — 

(а) into the Court whose duty it is to execute the decree ; or 

(б) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 

The above section applies to M. S. C. C. and P. S. C. C. 

257 A. Every agreement to give time for . le satisfaction of a judg- 
Agrecment to give time ment-debt shall be void, unlf*ss it is made for 
to judgment-debtor. consideration and with the sanction of tlie 

Court which passed the decree, and such Court deems the consideration 
to be under the circumstances reasonable. 

Every agreement for the satisfaction of a jiidgmont-debt, which 
Agreement for satisfac- provides'for tJie payment, directly or indirectly, 
tion of judgment-debt. of any Slim in excess of the sum due or to 
accrue due under the decree, shall be void, unless it is made with the 
like sanction, 

I ; lAny sum paid in contravention of the provisions of this section 
sliall be applied to the satisfaction of the judgment-debt \ and the sur- 
plus (if any) shall be recoverable by the judgment-debtor. 

The above section applies to M. S. C. C. and P. S. C. C. 

258. If any money payable under a decree is paid out of Court, or 
Payment to decree- the decree is Otherwise adjusted in whole or in 
holder. part to the satisfaction of the decree-holder^ or. 

if any payment is made in pursuance of an agreement of the nature 
mentioned in section 257 A, the decree-holdei shall certify such pay- 
ment or adjustment to the Court whose duty it is to execute the decree. 

The judgment-debtor also may inform the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree- 
holder to show cause, on a day to be fixed by the Court, why such pay- 
ment or adjustment should not be recorded as certified ; and if, after 
due service of such notice, the decree-holder fails to appear on the day 
fixed, or, having appeared, fails to show cause why the pa 3 mient or ad- 
justment should not be recorded as certified, the Court shall record the 
same accordingly. 

No such payment or adjustment shall be recognized by any Court 
unless it has been certified as aforesaid. 

The above section applies to M. S. C. C. and P. S. C. C. ^ 

Pr. 13 
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An acljuplment of a decree not certified to the Court by either party within the 
time limited by law' camiet be recoj;;ni7.ed aa a bar to execution. — Chedumbara Pillai 
(Defendant), Ai)i)tllant, r, Ratiia Animal (Plaiiititf), Respondent, I. L. R., 3 Mad. 113 

A SUIT for the recovery of nione}' paid to a judgment-creditor out of Court in 
Rutinfaetion of a decree, but not certified, is baiTed by s. 244(c) of Act X. of 1877 
and by the last paragniph of h. 2f»8 as a*inended by Act XII. of 1879. — Pdtankar 
(Plain tifl!) v. Devji (Defendant), I. L. R., 6 Bom. 146. 

N, HAVING obtained a decree in a suit against K, requested him to discharge cer- 
tain sums due on outstanding bonds wdiich N had given to third parties, promising 
to credit t!ie sums so paid to tlie amount due under the aforesaid decree. K paid as 
requested, but N took out execution in full of the decree, and the Court refused to 
recognize the payments made by K out of Court. In a suit by K for tlie money 
paid as aforesaid : Held that the payments nv>t having be(‘n made directly in adjust- 
ment of a decree, the suit w as not barred. — Kuiihi Moidin Kutti v. Rumen Unni, 
I. L. R., 1 Mad. 203. 

Where a decree -holder, declared to be entitled to possession of certain lands, 
subsequent U* decree executed a patta in favour of his judgment-debtor, W'ho was 
then in po8s(‘ssioii, and afterwards took out execution under his decree : Held (on 
uii objection by the judgment-debtor that, under these circumstances, he was entitled 
to possession) that satisfaction of the decree not having been entered up, such 
objection could not be <lealt w’itli under s. 244 of the Civil Procedure Code. Held 
also that s. 268 of tlu^ (Jivil J’rt»c('dure Code deals with the adjustment of any decree, 
and not merely with the adjustment of a*inoney-decree. — Baba Mohamed v. Webb, 
I. L. R., 6 Cal. 786. 

259. Il the decree be lor any specific moveable, or for any share in 
Decrees for specific inovo. a specific moveable, or for the recoveiy of a 

ftbles, or recovery of wives, wife, it juay , be enforced by the seizure, if 
practicable, of tbe moveable or share, and by the delivery tbereof to 
tlie party to whom it has been adjudged, or to such person as he ap- 
points to receive delivery on his behalf, or by the imprisonment of the 
judgment-debtor, or by attaching his property, or by both imprisonment 
and attfichnient if necessary. 

Whei\ any attachment under this section has remained in force for 
six months, if the judgment-debtor has not obeyed the decree, and the 
decree-holder baa applied to have the attached property sold, such pro- 
perty may be sold, and out of the proceeds the Court may award to the 
decree-holder, in cases where any amount has been fixed under section 
208, such amount, and, in other cases, such compensation, as it thinks 
fit, and shall pay the balance (if any) to the judgment-debtor on his 
application. 

If tbe judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or if, at the end of six 
mouths from the date of the attachment, no application to have the 
property sold has been made, or, if made, has been refused, the attacb- 
uieut shall cease to exist. 

The above section aiiplies to M. S. C. C., except so far as relates to the recovery 
of wives. The whole section applies to P, S. 0. C., but, according to clause r, s. 
19, Act XV.. 1882. the P. S. C. 0. have no jurisdiction in suits for the restitution of 
conjugal rights, for the recovery of a wife, or for a divorce. 

260. When the party against whom a decree for the specific per- 
Decres for specific per- foimance of a contract, or for restitution of 

formnuce or restitution of conjugal rights, or for the performance of or 
conjugal rights. .abstention from any other particular act, has 

been made, has had an opportunity of obeying the decree or injunction, 
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and has wilfully failed to obey it, the decree may be enforced by his irn^* 
piisouraent, or by the attaclimeiit of his property, or by both. 

When any attachment under this section has remained in force for 
one year, if the judgment-debtor has not obeyed the decree, and the 
decree-holder has applied to have. the attach'-'d property sold, the pro- 
perty may be sold ; and out of the proceeds the Couit may award to 
the decree-holder such compensation as it thinks fit, and may pay 
the balance (if any) tp the judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree, and paid all costs of 
executing the same, which he is bound to pay, or if, at the end of one 
year from the date of the attachment, no application to have the pro- 
perty sold has been made and granted, tlie attachment shall cease to 
exist. 

Upon an application under s. 235 of Act X. of 1877 (Civil Procedure Code) for 
the execution of a decree which directed the jiidf^rnenl-debtor forthwith to pull 
down and remove siieli portion of a wall an had been erected hy him upon the wall 
of the decree-liolder, thi* iiioile in which the awdistance of llie Court wan required to 
be given was stated in column ,/ of such application to be by giving the decree-holder 
possession of his wall hy pulling down the wall ereclc(l thereon. The Court 
directed an order to issue to the Nazir to •i-einovo the jndginenl-dcbtor’s wall from 
the top of the decree-holder’s wall. Held that the decree-holder’s application could 
not be granted in th<.t form, and tliat he should have asked tlio assistance of tlio 
Court to be given in the way provided for by j-j. 200 of Act X. of 1877, hy the im- 
prisonment of the judgment-dehtor, or the attachment of his propeniy, or both. 
Held also that the Court was wrong ip passing the order it had, hut that it should 
have pointed out to the decree-holder the fiiarmer in which ho should have asked 
the assistance of the Court to be given, and tlie remedy to which he was entitled ; 
and that, upon such amended a]:)plicttlion being made, the proper course to j)urfluo 
w’’as to seiTe a notice on the iudgmeiit -debtor, directing him to comply w^ith tlio 
order contained in the decree w'ithin a time to be fixed hy such notice ; and that, if 
he failed to comply with such order w^ithin the time so limited, the Court might 
then, at the instance of the decree-holder, make an order, either for the judg- 
inent-debtor’s iiiiprisoiuiieiit, or foi- the attachment of his property, flue regard being 
had to the provision of s. 200 in the latter case. Held, further, that the High Court, 
in special appeal, should not vary the order for execution, which had been passed in 
Buch a w^ay as to give the decree-hfilder that relief for wliicli l|c did not ask. — Protap 
Chunder Dass (Judgment-debtor) i\ Peary Cliowdlirain (Dccree-bolder), I. L. K., 
8 Cal. 174. 

261. If the decree be for the execution of a conveyance, or for tlie 
Decree for execution of endorsement of a negotiable instrument, and 
conveyaiiceB, or endorse- the judgment-debtor neglects or refuses to 
ment of negotiable inatrii- comply with the decree, the decree-holder may 

prepare the draft of a conveyance or endorse- 
ment in accordance with the terms of the decree, and deliver the same 
to the Court. 

The Court shall thereupon cause the draft to be served on the 
judgment-debtor in inanuer hereinbefore provided for serving a sum- 
mons, together with a notice in writing stating that his objections (if 
any) thereto shall be made within such time (mentioning it) as the 
Court fixes in this behalf. 

The decree-holder may also tender a duplicate of the draft to the 
Court for execution, upon the proper stamp-paper if a stamp is lequiied 
by law. 
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On proof of snch service, the Court, or such officer as it appomta 
in this behalf, shall e^cute the duplicate so tendered, or may, if neces- 
«ary, alter the same, so as to bring it into accordance with the terms or 
the decree^ and ejsecute the duplicate so altered ; 

Provided that, if any party objecj; to the draft so served as aforesaid, 
his objections shall, within the time so fixed, be stated in writing, and 
argued before the Court ; and the Court shall thereupon pass such order 
as it thinks fit, and execute, or alter and execute, the duplicate in 
accordance therewith. 

262. The execution of a conveyance, or the endorsement of a 
Form and offeot of exe- negotiable instrument, by the 9ourt under the 

cution of couYejauce by last preceding section, may be in the fcTllowing 
Court. form : “ G. D., Judge of the Court of 

(or as ilis case may be), for A, B An sl suit by E. F, against A, B.” or 
in such other form as the High Court may from time to time prescribe, 
and shall have the same effect as the execution of the conveyance or 
endorsement of the instrument by the party ordered to execute or 
endorse the same. 

263. If the decree be for the delivery of any immoveable property. 
Decree for immoveable possession thereof shall be delivered over to 

property. the parity to whom it has been adjudged, or to 

such person as he appoints to receive delivery on bis behalf, and, if 
need be, by removing any persop bound by the decree who refuses to 
vacate the property, 

264. If the decree be for the delivery of any immoveable property. 
Delivery of iramovoabio ^he occupancy of a tenant or other person 

property wbeu in occupancy entitled to occupy the same, and not bound by 
of tenant. the decree to relinquish such occupancy, the 

Court shall order delivery to be made by affixing a copy of the warrant 
in some conspicuous place on the property, and proclaiming to the 
occupant by beat of drum, or in such other mode as is customary, at 
some convenient place, the substance of the decree in regard to the 
property : 

Provided that, if the occupant can be found, a notice in writing 
containing such substance shall be served upon him, and in such case 
no proclamation need be made. 

265. If the decree be for the partition or for the separate possession 
Partition of estate or of a share of an undivided estate paying reve- 

■eparation of aLare. nue to Government, the partition of the estate 

or the separation of the share shall be made by the Collector and accord- 
ing to the law (if any) for the time being in force for the partition, or 
the separate possession of shares, of such estates. 

Where one of several co-sharers, owners of a piece of land defined by metes 
and bounds, and forming part of a revenue-paying estate, brings a suit for partition, 
in which he does not seek to have his joint liability for the whole of the Govern- 
ment revenue annulled, such suit is cognizable by the Civil Courts which have juris- 
diction to determine the plain right to have his sliare divided and to niake a 
decree accordingly .--Cliunderiiath Nundi v. Hur Narain Deb, I. L. R., 7 Cal. 153. 
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F, — Of Attachment of Property, 

266. The following property is liable to atfikchment and sale in 
Property liable to attach- execution of a decree (namely), lands, houses 
ment and sale in execution or Other buildings, goods, money, bank-notes, 
of decree. cheques, bills of exchange, hundis, promissory- 

notes, Government-securities, bonds or other securities for money, debts, 
shares in the capital or joint-stock of any railway, banking, or other 
public Company or Corporation, and, except as hereinafter mentioned, 
all other saleable property, moveable or immoveable, belonging to the 
judgment-debtor, or over which, or the profits of which, he has a dispos- 
ing power, which he may exercise for his own benefit, and whether the 
same be held in the name of the judgment- debtor or by another person, 
in trust for him or on his behalf ; 

Provided that the following particulars shall not be liable to such 
attachment or sale (namely) — 

(а) the necessary wearing apparel of the judgment-debtor, bis wife 

and children ; ^ 

(б) tools of artizans, and, where the judgment-debtor is an agri- 

culturist, his implements of husbandry and such cattle 
may, in the opinion of the Court, be necessary to enable ifim 
to earn his livelihood as such ; 

(c) the materials of houses and other buildings belonging to and 

occupied by agriculturists ; 

(d) books of account ; * • 

{e) mere rights to sue for damages ; 

(/) any right of personal service; 

(g stipends and gratuities allowed to military and civil pensioners 
of Government, and political pensions ; 

(h) the salary of a public officer or of any servant of a Railway | 

Company, when such salary does not exceed twenty rupees 
per mensem, and one moiety of the salary of any such | 
officer or servant when his salary exceeds that amount ; 

(i) the pay and allowances of persons to whom the Native Articles 

of War apply ; 

( j) the wages of labourers and domestic servants ; 

{k) an expectancy of succession by survivorship or other merely 
contingent or possible right or interest ; 

(0 R right to future maintenance. 

i Explanation , — The particulars mentioned in clauses (g), Qi), {i}, 
and (j ), are exempt from attachment or sale, whether before or after 
they are actually payable ; 

Provided also that nothing in this section shall be deemed 

(а) to exempt the materials of houses and other buildings from 

attachment or sale in execution of decrees for rent, or 

(б) to affect the Army Act, 1881, or any similar law for the time 

being in force. 

The above section applies to M. S. C. C. (except so far as relates to imnioveahio 
property), and to P. S. C. C. (so far as relateis to the attachment of moveable pro- 
perty or decrees therefor). 



422 


EXECUTION OF DKCRBES. 


[1882. 

Act X. of 1877, s. 266, proviso c, does not prohibit the sale (in execution of 
decreel of property specifically mortgaged, albeit the property be materials of a 
liouse belonging to or occiQiied by an agriculturist. — BhagvAndis v, Hathibhai, 1. L. 
K., 4 Bom. 25. 

By Act X. of 1877, s. 266, cl. c, an ordinary judgment-creditor is precluded from 
attaching or selling the matei-ials of a house.or building belonging to his judgment- 
debtor, but, by explanation a of the same section, this prohibition does not extend to 
a creditor whose decree is for rent. — ^Maniklal Venilal v. Lakha and Mousing, 1. L. B., 
4 Bom. 429. 

Hei.d that ss. 266 and 295 must be read together, and that an ordinary judgment- 
creditor is not entitled, under s. 295, to a rateable proportion of the assets ixialized by 
the sale of such house or building, under a decree obtained by another creditor for 
rent due to him in respect of the said house or building. — Mdniklal V enilal v, Lakha 
and Mdnsing, I. L. B., 4 Bom. 429. 

Persons who agree to spin cotton belonging to a spinning and weaving com- 
pany, and to receive a certain amount of money for a certain quantity of cotton spun 
by them, are labourers within the meaning of s. 266 of tlie Code of Civil Procedure, 
Act X. of 1877, and therefore their remuneration is wages, which, under clause j 
of the section, ounnot be attached in execution of a decree. — Jechand ELliusal (Appli- 
cant) V. Aba and Baikd (Opponents), I. L. B., 5 Bom. 132. 

The right or interest which the vendor of immoveable property has in the pur- 
chase-money, where it has been agreed that the same shall be paid on the execution 
of the conveyance, is not, b(i long as the conveyance has not been executed, a debt, 
but a merely possible right or interest, and as such, under s. 266 of Act X. of 1877, 
is not liable to attachment and sale in the execution of a decree. The person who 

E urchases such a riglit or interest at a sale in the execution of a decree takes nothing 
y his purchase. — Ahmud-ud-din Khan (Plaintiff) v. Majlis Bai and others (Defend- 
ants), 1. L. B., 3 All. 12. , • 

Debts due to a British subject by the G4ikw^ Government, or by a subject of 
that Government or of a State in the Province of Kiithidwar, are not debts, which, 
under s. 266 of the Code of Civil Procedure (Act X. of 1877), arc liable to attach- 
ment in execution of a decree. Claims over which no Court in British India has 
jurisdiction are not debts liable to be attached under s. 266 of the Civil Procedui*e 
Code (Act X.) of 1877. The mere circumstance that the garnishee is, at the time of 
the application for attachment, beyond tlie limits of British India, would not of itself 
render the debts not liable to be attached. — Ghainshdnilal (Applicant) v. Bhaiisali 
(Opponent), I. L. B., 6 Bom. 249. 

On 28th September 1877 (t.c., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attacluuent 
(infer alia) of a political pension enjoyed by the defendants. Under Act VIII. of 
1859, B. 216, a notice was issued on the same day to tlie defendants, calling upon them 
to show cause why the decree should not be executed. The defendants accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), and 
contended that, under s. 266, cl. gr, of that Act, the pension was no longer attachable. 
Held that all proceedings, commenced and pending when Act X. of 1877 became law, 
were, under Act I. of 1868, s. 6, to be governed by the law theretofore in force ; 4^e 
geneml rule of coiistructiou contained in that section not being affected or varied by 
Act X. of 1877, ss. 1 and 3, and tliat a bond Jide application for enforcement of a 
decree in a particular way, coupled with an order of the Court in furtherance of that 
object, as innch constitutes a proceeding in execution commenced and pending us the 
actual issue of a warrant of attachment. — ^Vidydrdm v. Chandra Shekhardm, I. L. B., 
4 Bom. 163. 

267. The Court may, of its own motion, or on the application of 
Power to summon and ^he decree-holder, summon any person whom it 
examine persona aa to pro- thinks necessary, and examine him in respect 
perty liable to be seized. iq any property liable to be seized in satisfaction 
of the decree, and may require the person summoned to produce any 
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document in his possession or power relating to such property, and, 
before issuing the summons of its own motion, sberii declare the person 
on whose behalf the summons is so issued. 

Tse above section applies to M. S. G. C. and F. S. C. 0. 

268. In the case of (a) a debt ‘not secured by a negotiable instru- 
Attachment of debt, share, men t, (6) a share in the capital of any public 
and other property not in Company or Corporation, (c) other moveable 
po^sion of judgment-, property not in the possession of the judginent- 
^ debtor, except property deposited in, or in the 

custody of, any Court, the attaciiment shall be made by a written order 
prohibiting, 

(а) in the case of the debt, the creditor from recovering the debt 
and the debtor from making payment thereof until the further order of 
the Court ; 

(б) in the case of the share, the person in whose name the share 
may be standing, from transferring the same or receiving any dividend 
thereon ; 

(c) in the case of the other moveable property except as aforesaid, 
the person in possession of the same iiom giving it over to the judg- 
ment-debtor. 

A copy of such order shall be fixed up in some conspicuous part of 
the Court-house, and another copy of the same shall be sent, in the case 
of the debt, to the debtor, in the case of the share, to the proper officer 
of the Company or Corporation, and tn the case of the other moveable 
property (except as aforesaid), to the person in possession of the same. 

A debloi prohibited under clause (a) ot this section may pay the 
amount of his debt into Court, and such payment shall discharge him 
as eti'ectualiy as payment to the party entitled to receive the same. 

In the case ol the salary ot a public officer or the servant of a 
Railway Company, the attachment shall be made by a wiitten order, 
requiring the officer whose duty it is to disburse the salary to withhold 
every month such portion as the Court may direct, until the further 
orders of the Court. 

A copy of every such order shall be fixed up in a conspicuous part 
of the Court-house, aud shall be served on the officer so required. 

Every such officer may, from time to time, pay into Court any por- 
tion so withheld, aud such payment shall discharge the Government or 
the Railway Company, as the case may be, as eli’ectually as payment to 
the judgment-debtor. 

The above section applies to M. S. C. C. and P. S. C. C. 

Under Act X. of 1877, s. 268, bonds cannot be sold till the end of six months- 
from the date of attachment. — Nursingd^s Kughunathd^ v, Tulsirain bin DoulatrAin, 
1. L. R., 2 Bom. 558. 

The right or interest which the vendor of immoveable property has in the pur- 
chase-money, where it has been agreed that the same shall be paid on the execution 
of the conveyance, is not, so long as the conveyance has not been executed, a 
but a merely possible right or interest, and as such, under s. 266 of Act X. of 1877, 
is not liable to uttacliiiient and sale in the execution of a decreee. The person who 
purchases such a right or interest at a sale in the execution of a decree takes nothing 
by his puj'chase. — ^Ahniud-ud-din Khan (Plaintiff) r. Majlis Rai and others (Defend- 
ants), 1. L. H., 6 All. 12. 
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A DECREE- HOLDER, by a prohibitory order isBued under Act X. of 1877, b. 268, 
nttnclicd a debt due to Jiis judgment-debtor. This person, served with the order, 
Hpx>iied, under s. 278, to have the attachment removed. Held that the application 
could not be entertained under a. 278, that section having no application to the case ; 
but that, before issuing a proclamation of sale, in execution of a decree, of the debt 
ftio attached, it is the duty of the Court, under a. 287, to ascertain all that the Court 
considers it material for the intending purchaser to know in order to judge of the 
nature and value of the property proclaimed for sale. If the property, .of which 
fiale is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the existence, or otherwise, of the 
debt, and, if it comes to the conclusion that no debt exists, should abstain from pro- 
ceeding to sale. — HariUl Amthdbh^ •c. Abhesang Meru, 1. L. B., 4 Bom. 323. 

269. If the property be moveable property in the possession of the 
Attachment of moveable judgment-debtor, other than the property men- 

property in posseBsion of tioned in the first proviso to section 266, the 
judgmeut-debtor. attachment shall be made by actual seizure, 

and the attaching officer shall keep the property in his own custody or 
in the custody of one of his subordinates, and shall be responsible for 
the due custody thereof : 

Provided that, when the property seized is subject to speedy and 
natural debay, or when the expense of keeping 
it in custody will exceed its value, the proper 
officer may sell it at once. 

The Local Government may, from time to time, make rules for the 
Power to make rules for maintens^nce and custody, while under attach- 
inaiiiteuaiico ot attacked meut, of live-stock and other moveable pro- 
livo-Btock. perty, and the officer attaching property under 

this section shall, notwithstanding the provisions of the former part of 
this section, act in accordance with such rules. 

The above section applies to M. S. C. C. and P. S# C. C. 

270. If the property be a negotiable instrument not deposited in 
Attachment of negoti- a Court, nor in the custody of a public officer, 

able iustiuments. the attachment shall be made by actual seizure, 

and the instrument shall be brought into Court, and held subject to the 
iurther orders of the Court. 


The above section applies to M, S. C. C. and P. S. C. C. 

271. No person executing any process under this Code, directing 
Seizure of property in 01 ' authorizing Seizure of moveable property, 
building. shall enter any dwelling-house after sunset and 

before sunrise, or shall break open any outer door of a dwelling-house. 
But, when any such person has duly gained access to any dwelling-house, 
lie may unfasten and open the door of any room in which be has reason 
to believe any such property to be : 

Provided that, if the room be in the actual occupancy of a woman, 
Smznre of property in 'who, according to the customs of the country, 
Bananas. does not appear in public, the person executing 

the process shall give notice to her that she is at liberty to withdraw ; 
and, after allowing a reasonable time for such woman to withdraw, and 
givitg her every reasonable facility for withdrawing, he may enter such 





EXECUTION OP DECREES. 


425 


Act XIV.J 

room for the purpose of seizing the property, using at the same time 
every precaution, consistent with these provisions, ato prevent its clandes- 
tine removal. 

The above section applies to M. S. C. C. and P. S. C. C. 

A BAILIFF or nazir has authority to •break open tile door of a sliop in order to 
execute a writ of attachment, the previously existing law on the subject not being 
altered by Act X. of 1877, s, 271. — Ddiiiodar Pursotam v. Isbvar Jellid, I. L. U., 
3 Bom. 89. 

• 

It is not necessary that a special order of Court should be made, eiupowe ing 
an officer authorized to arrest a purda-nasliin lady to enter tlie zandna of the lioime in 
which she resides. Under s. 338 of the Civil Procedure Code, if tlie officer is able 
to enter the house, he may break into any room in the house, inchuling tlie zandna, 
in order to eifect the arrest. — S, M. Kadumbinee Dossce v* S. M. Koylashkamiueo 
Dossee, 1. L. R., 7 Cal, 19. 

272. If the property be deposited in, or be in the custody of, any 
Attachment of property Court or public oflicer, the attachment shall be 
deposited in Court or with made by a notice to such Court or officer, re- 
Gorerumont officer. questing that such property, and any interest 

or dividend becoming payable thereon, may be held subject to the 
further orders of the Court from wliich the notice issues : 

Provided that, if such property is deposited in, or is in the custody 
of, a Court, any question of title or priority 
Proviso, arising lietween the decree-holder and any oilier 

person, not being the judgmeut-ikibtor, claiming to be interested in such 
property by virtue of any assignment, attachment, or otherwise, shall be 
determined by such Court. 

The above section applies to M. S. C. C, and P. S. C. C. 

In execution of a decree of a Miinsif’^ Court, the plaintiff attached certain 
money, the proceeds of decrees which her judgment-debtor liad obtained against 
third parties, then lying in a Small Cause Court to her credit, and subsequently 
obtained an order from the Munsif directing the same to be paid to her in satisfac- 
tion of her decree, which order was duly communicated to the Small Cause Court 
Judge. Subsequently, the defendant, who held another decree against the saj)< ' 
judgment-debtor, attached the same sale-proceeds. The Small Cause Court Jiidj^e 
then proceeded, under s. 272 of the Civil Procedure Code, to enquire whellicr tlus 
plaintiff was entitled to any priority over the second attaching creditor, and, having 
decided that question in the negative, divided the sale-proceeds- rat eably heween 
them. In a suit brought by the plaintiff, under the above circuinslauces, it# r(*covcr 
fi'om the defendant the p<irtion of the sale-proceeds so paid to him : Ileki that s. 
295 of the Civil Procedure Code had no application, inasmuch as the plaintiff luul 
not applied to the Small Cause Court Judge to execute her decree, and it had never 
been transfeiTed to the Court for execution ; and that the proviso in s. 272 is merely 
intended to mean that any question of title or priority is to be determined by tho 
Court in which or in whose custody the property is, and not by the Court which 
made the order of attach’ nent. I/eld also that, previous to the order by the Mun- 
sif directing the payment to be made to the plaintiff, the Small Cause Coin t d udge 
would have had jurisdiction to deal with the question he had tried ; but as tliat 
order was made prior to the attachment by the defendant, the judginent-dchtf>r had 
no interest in the money which could be so attached, the effect of that order being 
to vest the property in the money in the plaintiff, and to take it out of the disposal 
of the Small Cause Court Judge, and consequently the order for distril)ution was 
wrong, and the plaintiff was entitled to the decree she sought. QiMjre . — Whether 
an order made by a Court under s. 272 was intended by the Legislature to be a final 
order ? — Gopee Nath Acharjee v. Aclicha Bibee, I. L. B., 7 Cal. 553. ^ 

• Pr. 14 
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273. If the property be a decree for money passed by the Court 
Attachment of decree f6r wliich passed the decree sought to be ezecutd<J> 

money. the attachment shall be made by an order of 

the Court directing the proceeds of the former decree to be applied in 
satisfaction of the latter decree. 

If the property be a decree for money passed by any other Court, 
the attachment shall be made by a notice in writing to sucli Court 
under the hand of the Judge of the Couit which passed the decree 
sought to be executed, requesting the former Court to stay the execu- 
tion of its decree until such notice is cancelled by the Court from which 
it was sent. The Court receiving such notice shall stay execution 
accoidingly, unless and until 

{a) the Court which passed the decree sought to be executed can- 
cels the notice, or ^ 

(h) the holder of the decree souglit to be executed applies to the 
Court receiving such notice to execute its own decree. 

On receiving such application, the Court shall proceed to execute 
the decree, and apply the proceeds in satisfaction of the decree sought 
to be executed. 

In the case of all other decrees the attachment shall be made by 
Attachment of other de- a notice ill writing, under the hand of tha 
oroea. Judge of the Court which passed the decree 

sought to be executed, to the holtfer of the decree sought to be attached, 
prohibiting him from transferring or charging the same in any way ; 
and, when such decree has been passed by any other Court, also by 
Bending to such Court a like notice in writing to abstain from executing 
the decree sought to be attached until such notice is cancelled by the 
Court from which it was sent. Every Court receiving such notice shall 
give effect to the same until it is so cancelled. 

The holder of any decree attached under this section shall be 
Deoree-holders to give bound to give the Court executing the same 
information. * 8uch information and aid as may reasonably be 

required. 

The above section applies to M. S. C. G. and P. S. C. 0. (so far as relates 
to decrees for moveable property). 

Where two decrees for money, although they were not passed by the same 
Court, were being executed by the same Court : Held that the provisions of tlie first 
clause of s. 273 were applicable on principle.— Sultan Knar r. Gnlzari Lai, I. L. R 
2 All. 290. ’ 

Held that Act X. of 1877 does not contemplate the sale of a decree for money as 
the result of its attachment in the execution of a decree, and that the attachment o£ 
a decree for money in the mode ordained in s. 273 cannot lead to its sale ; also that 
the last clniisc but one of s. 273 applies to other than money-decrees. — Sultan Knar 
V. Gulzari Lull, I. L. K., 2 All. 290. 

274. If the property be immoveable, the attachment shall be made 
Attachment of im- by au Older prohibiting the judgment-debtor 

moveable property. from transferring or charging the property ia 

any way, and all persons from receiving the same from him by purchase, 
gift, or otherwise. 
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T'ke^Q^lersI^^l be proclaimed at some place oix or sldjuceblr . 

property T>y beat of d/uih' or other cnstoinaiy mode, aud a copy ot the^ 
order shall be fixed up iu a conspicuous part of ttie property and of^ the 
Court-house. 

When the property is land p^tyiug revenue to Government, a copy 
of the order shall also be fixed up in the office of the Collector of the 
District in which the laud is situate. 

A SUIT on a mortgage foreclosed under Beg. XVII. of 1806, s. 8, comprising 
property attfiched before the date of the mortgage under s. 81 and the following 
sections of Act VIII. of 1859, was brought against the purchaser of the attached 
pi'operty, which had been sold under the decree obbiined by the .'ittaching cre<liti>r. 
The defence .was, that the iiiortg.'ige, falling within the provisions of s. 240 of tlie 
Act, was void as against the attaching creditor and those claiming under him. For 
the mortgagee it was contended that the attachment could not prevail, it not having 
been proved affirmativ<‘ly that llie requirements of s. 2.39, relating to tlic inlimatioli 
of the attachment, had been complied with. Held that tins objection to the validity 
of the attachment could not bo raised for the first time on this appeal, even if it was 
not rather for the mortgagee, seeking to deprive the attaching creditor of l)is posses- 
sion, to prove the non observance of the f»>rmalitie8 in question. Setnhle . — A re- 
attachment of property after decree docs not imply an abandonment of an attach- 
ment obtained before decree. — liamkrishna Das Surrowji v. Surfunnissa Begum, I. 
L. R., 6 Cal. 129. 

The defendant obtained a decree against D, father of the plaintiffs, for satis- 
faction of his debt by the sale of a moiety of a village mortgaged to him by D. In 
execution of it he attaelied the mortgaged property, the attacliment being made, 
under Act X. of 1877, s. 274, by an order prohibiting 1) from transferring or charg- 
ing the property in any way, and all* ptTSUiis from receiving it from him by pur- 
chase, gift, or otherwise. Tlio pJaintitfs thereupon ai)plieil i'or the removal of the 
attachment, but their ajiplication was rejected. They then sued for a declaration of 
their right to two-thirds of the property. The District Judge, who tried the suit, 
rejected it on tlie ground that it was haired by Act I. of 1877, s. 42, because the 
plaintiffs might have sought further relief than a mere declaration of title, and 
omitted to do so. He was of opinion that the attoelniicut constituted a disposses- 
sion, and that tlie plaintiffs might have asked to he replaced in possession, or, at any 
rate, for the removal of the atbichmcnt. UeUl by the High Court on appeal 
tliat the plaint was not open to objection on the ground that it only asked for 
a declaratory decree, witliout any consequential rtdief ; that tlie proliihitory order to 
D did not constitute a dispossession of D, and still Jess of the plaintiff's ; and that 
they could not have properly asked for removal of the attachment by a cuucellaliuii 
of the prohibitory order to 1) so long .as they admitted that D had an interest in the 
attached property ; and also that tluj plaintiffs could not liave properly asked for 
any consequential relief iu their suit, hut that, when they instituted it, they were 
entitled, aud, indeed, bound to ask for a declaration of their right, if only to prevent 
a purchaser at the sale, under the defendant’s decree .against D, from afterwards 
alleging that he had puichascd without notice of the plaintiff’s claim. — NarayanrAo 
D^nodar Dabhalkar v. Balkrishna Mahadeo Gadre, I. L. R., 4 Bom. 529. 

The proclamation of sale recpiired, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of the property sold to satisfy his decree under the provisions of s. 296 
of the Civil Procedure Code. Three inouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order that he might 
participate in the .sale-proceeds under «. 295 of the Civil Procedure Code. Upon tlie 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
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tend ; and lie postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C’fi decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sal© 
liad been posted in the Coui-t-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further pirticulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy CommisHioncr had accepted the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to aljow the judgment-debtor to give 
evidence of its insufficiency. Held that the proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
B. 201, in postponing the sale as he had done. Held, further, that the third judgment- 
creditor, who had not attached the property, was still entitled to have the sale pro- 
ceeded with, and his decree satisfied under the provisions of s. 295. — Mohunt Mcgh 
Uall Pooroo v, Shib Pershad Madi, I. L. R., 7 Cal. B4. 

275. If the amount decreed with costs and all charges and ex- 
Orderfor withdrawal of penses resulting from the attachment of any 

attachment after satisfac- property be paid into Court, or if satisfaction 
tion of decree. of the decree be otherwise made through the 

Court, or if the decree is set aside or reversed, an order shall be issued, 
on the application of any person interested in the property, for the 
withdrawal of the attachment. 

The above section applies to M. S. C. C. and P. S. C. C. 

276. When an attachment has been made by actual seizure or by 
PriTato alienation of pro- Written order duly intimated and made known 

porty after attachment to in manner aforesaid, any private alienation of 
the property attached, whether by sale, gift, 
mortgage, or otherwise, and any payment of the debt or dividend, or 
a delivery of the share, to the judgment-debtor during the continuance 
of the attachment,* shall be void as against all claims enforceable under 
the attachment. 

The above section applies to M. S. C. C. and P. S. C. C. 

An attaching creditor has not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachment. — Soobhul Chuuder Paul v. Nitye Churn By suck, I. L. K., 
6 Cal. 664. 

A SUIT on a mortgage foreclosed under Reg. XVII. of 1806, s. 8, comprising 
property attached before the date of the mortgage imdef s. 81 and the following 
sections of Act VIII. of 1859, was brought against the purchaser of the attached 
property, w’hich had been sold under the decree obtained by the attaching creditor. 
The defence was, that the mortgage, falling within the provisions of s. 240 of the 
Act, was void as against the attaching creditor and those claiming under him. For 
the mortgagee it was contended that the attachment could not prevail, it not having 
been proved affirmatively that the requirements of s. 239, relating to the intimation 
of the attachment, had been complied with. Held that tWs objection to the validity 
of the attachment could not be raised for the first time on this appeal, even if it 
was not rather for the mortgagee, seeking to deprive the attaching creditor of his 
possession, to prove the non-observance of the formalities in question. Semble . — A 
re-attacliinent of property after decree does not imply an abandonment of an attach- 
ment obtained before decree.-t-Ramkrishna Das Surrowji o. Surfunnissa Begum, I. 
L. R., 6 Cal. 129. 
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277. If the property attsiched is coin or currency-notes, the Court 

Court may direct coin or any time during the continuance of the 

currency- notes attached to attacliment, direct tiiat such coin or notes, or a 
be paid to party entitled. thereof sufficient to satisfy the decree, be 

paid over to the party entitled under the decree to receive tlie same. 

The above section applies to M. S. C. C, and P. S. C. C. 

278. If any claim be preferred to, or any objection be made to the 
Investigation of claims to,* attachment of, any property attached in exe- 

and objections to attach- cution of a decree, on the ground that such 
ment of, attached property, property is iiot liable to siich attachment, the 
Court shall proceed to investigate the claim or objection with the like 
power as regards the examination of the claimant or objector, and in all 
other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where the Court 
considers that the claim or objection was designedly or unnecessarily 
delayed. 

If the property to which the claim or objection applies has been 
Postponement of sale. advertised for sale, the Court ordering the sale 
may postpone it pending the investigation of 
the claim or objection. 

The above section applies to M. S. C, C. and P. S. C. C. 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary tliat a copy 
of the sale-proclamation should be affi^ft^d to»somc conspicuous place on the property 
attaelied ; and the omission to do so is a material irregularity withiu the meaning of 
8. 311 of the Code of Civil Procedure. Tf it is proved that the price ohtiiined for 
property sold at an execution-sale is greatly inadequate, and if it be also proved that 
there has been a material irregnlarity in publishing or conducting the sale, the Court 
will presume tliat the irregularity was the cause of the inadequacy of price, until 
proof is given to the contrary. — Kalytara Chow^dhurin v. Ramcoomar Goopta, I. L. R., 
7. Cal. 466. 

An objection was made to the attachment of certain property in tlic execution 
of a decree by the judgment-debtor, on the ground that such property was in his 
possession, not as his own property, but on account of an endowment. This objec- 
tion was one of the nature to be dealt with under Act X. of 1877, s. 278 and the 
following sections. The Court executing the decree made an order against tho 
decree-holder releasing the property from attachment : Held that such order was 
not appealable, the fact that the objection was made by the judgment-debtor not- 
withstanding, and the decree-holder’s proper remedy was to institute a suit under 
Act X. of 1877, 8. 283. — Shankar Dial v. Amir Haidar, 1. L. R., 2 All. 752. 

A DECREE- HOLDER, by a prohibitory order issued under Act X. of 1877, s. 268, 
attached a debt due to his judgment-debtor. This person, served with the order, 
applied, under s. 278, to have the attachment removed. Held that the application 
could not be entertained under s. 278, that section having no application to the case ; 
but that, before issuing a proclamation of sale, in execution of a decree, of the debt 
80 attached, it is the duty of the Court, under s. 287, to ascertain all that the Court 
considers it material for tlu intending purchaser to know in order to judge of the 
nature and value of the property proclained for sale. If the property, of which 
Bale is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the existence, or othe^isc, of the 
debt, and, if it comes to the conclusion that no debt exists, should abstain from pro- 
ceeding to sale. — Harilal Amthdbhdi v. Abhesang Mem, I. L. R., 4 Bom. 323. 

The holders of a taluq hypothecated certain other property belonging to them 
as security for the rent. A decree for rent was obtained against them. Prior to 
attachment, the taluqddrs assigned their interest in eight annas of the hypothecated 



430 


Execution of decrbIs. 


[1882. 


property to A, and made a mourosi lease of the remaining eight annas to him. The 
decree-holder then obtained an order for siimmarj’^ sale for the rent due for 1876-77. 
She then attempted to sell the property hypothecated to her. An objection by A 
was allowed. A regular suit was then instituted by the decree-holder against A, 
and it was declared that she was, after selling the taliiq, entitled to sell the hypo- 
thecated property. The doerec -holder again attempted to execute her rent-decree 
by attaching and selling the hypothecated property, and an objection by A was dis- 
allowed. Held that no appeal lay from the order disallowing the objection, as A 
cMudd not be considered to be a ‘ represenhitive’ of the taluqddrs witliin the meaning 
of 8. 244, cl. c, of the Civil Procedure Code, /ind was,^ therefore, debarred from 
appealing under rs. 278 and 283. — Rashbcliary Mookhopadhya v. Mahai-ani Surno- 
inoyee, I. L. R., 7 Cal. 403. 

279. The claimant or objector must adduce evidencato show that 
Evidence to be addnoed the date of the attachment he had some in- 

by claimant. terest in, or was possessed of, the property 

attached. 

The above section applies to M. S. C. C. and P. S. C. C. 

280. If, upon the said investigation, the Court is satisfied that, for 
Release of property from the reason Stated in the claim or objection, 

Bttuohment. such property was not, when attached, in the 

])osse8sion of the judgment-debtor or of some person in trust for him, or 
in the occupancy of -a tenant or other person paying rent to him, or 
that, being in tlie possession of the judgment-debtor at such time, it 
was so in his possession, not on his own account or as his own property, 
but on account of or in trust for some other person, or partly on his 
own account and partly on account of some other person, the Court 
Bhall pass an order for releasing the property, wholly or to such extent 
as it thinks fit, from attachment. 

The above section applies to M. S. C. C. and P. S. C. C. 

Section 283 of the Civil Procedure Code enables a party, against whom an 
order has been made in execution-proceedings, to bring a suit to establish his rights, 
wJiateyer they maj" be ; but it says nothing as to the nature of the suit, or the Court 
in which it is U) he brought. AVhether the party is to sue in the Civil Court, or in the 
Small Cause Court, depends entirely upon the nature of the claim and the right 
which is sought to be enforced. Where goods have been illegally seized and 
Fold in execution, a suit by the owmer thereof against the purchaser for the goods 
or their value will lie in a Small Cause (/Ourt, if the value of the goods is within 
the amount limited by law for the jurisdiction of such Court ; but if tlie plaintiff 
makes the decree-holder and the judgment-debtor parties to the suit, and requires a 
declaration of his right to the property, such a suit will not lie in the Small Ciiiise 
Court. A suit for a declaration of right by a person against whom an order has 
been passed undtT s. 280 of the Civil Procedure Code will not lie in the Small Cause 
Court. — Shiboo Narain Singh v, Mudden Ally, and Natabor v. Kalidasa Pal, I. L. R., 
7 Cal. 608. 

281. If the Court is satisfied that tlie property was, at the time it 

Disallowance of olaim to attached, in possession of the judgment- 

release of property attach- debtor as his owD property and not on account 
of any other person, or was in the possession of 
some other person in trust for him, or in oociipancy of a tenant or other 
person paying rent to him, the Court shall disallow the claim. 

The above -section applies to P. S. C. C. 
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Section 283 of the Civil Procedure Code enables a party, against whom an order 
has been made in execution-proceedings, to bring a suit to establish his rights, what- 
ever they may be ; but it says nothing as to the nature of the suit, or the Court in 
which it is to be brought. Wliether the party is to sue in the Civil Court, or in the 
Small Cause Court, depends entirely upon the nature of the claim and the right wliich 
is sought to be enforced. Where goods have been illegally seized and sold in 
executiou, a suit by the owner thereof against the purchaser for the goods or their 
value will lie in a Small Cause Court, if the value of the goods is witliin the amoiini 
limited by law for the jurisdiction of such Court ; but if the plaintifE makes the 
decree-holder and the judgment-debtor parties to the suit, aud requires a declaration 
of his right to the property, such a suit will not lie in the Small Cause Court. A 
suit for a declaration of right by a person against whom an order has been passed 
under s. 280 of the Civil Procedure Code will not lie in the Small Cause Court. — 
Shiboo Narain Sigh v. Mudden Ally, and Natabor v. Kalidass Pal, I. L. R., 7 Cal. 
608. 

282. If the Court is satisfied that the property is subject to a 
CoutiBnanoe of attach- mortgage or lien in favour of some peraon not 

ment subject to claim of in- in possession, a.iid thinks fit to continue the 
cnmbraucer. attachment, it may do so, subject to such mort- 

gage or lien. 

The above section ap^dies to P. S. C. C. 

An attaching creditor lias not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachment. — Soobhiil Cliunder Paul v. Nitye Churn Bysack, I. L. R-, 
6 Cal. G64. 

283. The party against whom an order under section 280, 281, or 
Saving of saitB to esta- 282, is passeil, may institute a suit to establisU 

Wish right to attached pro- the right which he claims to the property in 

dispute, but, subject to the result of such suit 
(if any), the order shall be conclusive. 

The above section applies to M. S. C. C. (so far as relates to moveable 
property), and to P. S. C. C. 

A SUIT brought by a defeated clain)ant, under Act X. of 1877, s. 283, to establish 
his right to, and to recover jiossession of, certain moveable property attached in exe- 
cutiou of a decree of a Small Cause Court, is within the jurisdietion of, and must 
therefore, under Act XI. of 1865, s. 12, be instituted in, a Small Cause Court. — Gordhaii 
Pema v. Kasand^s Bahiiukundas, I. L. R., 3 Bom. 179. 

In a suit, under Act X. ofSl877, s. 283, for a dcclamtion of her proprietary right 
to certain immoveable property attached in the execution of a decree, the plaiiitiif 
asked that the_ property might be “ protected from sale." Held that consequential 
relief was claimed in th(j suit, and'coiirt-fees were therefore leviable under Act VI 1. 
of 1870, s. 7, cl. 4 (r*), and not under sch. 2, art. 17 (iii). — Ram Prasad v. Sukh Dai, 
1. L. R., 2 All. 720 (F, B.). 

An objection was made to the attachment of certain property in the execution 
of a decree by the judgment-debtor, on the ground that such property was in his 
possession, not as his own property, but on account of an endowment. This obje<;- 
tion vras one of the nature to be dealt with under Act X. of 1877, s. 278 and the 
following sections. The Court executing the decre^ made an order against tlio 
decree-holder releasing the property from attachment : Held that such order was 
not appealable, the fact that the objection was made by the jiidgiiient-debtor not- 
withstanding, and the decree-holder’s proper remedy was to. institute a suit under 
Aot X. of 1877, s. 283.— Shankar Dial v. Amir Haidar, I. L. R., 2 All. 752. 

Section 283 of the Civil Procedure Code enables a party, against whom an orrler 
has been made in execution-proceedings, to bring a suit to establish his rights, what- 
ever they may be ; but it says nothing as to the natiire-of the suit, or the Court in 
which it is to be brought. Whether the party is to sue in the Civil Cour^ or in tlia 
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Small Cause Court, depends entirely upon the nature of the claim and the right which 
ifl sought to be enforce^. Where goods have been illegally seized and sold in 
execution, a suit by the owner thereof against the purchaser for the goods or their 
value will lie in a Small Cause Court, if tlie value of the goods is within the amount 
limited by law for the jurisdiction of such Court ; but if tlie plaintifE makes the 
decree-holder and the judgment-debtor paries to the suit, and requires a declaration 
of his right to the property, such a suit will not lie in the Small Cause Court. A 
suit for a declaration of right by a person against whom an order has been passed 
under s. "iBO of the Civil Vrocedure Code will not lie in the Small Cause Court. — 
Shi boo Narain Singh v. Mudden Ally, and Natabor v. Kalidasa Pal, 1. L. B., 7 Cal. 
608. 

The holders of a taluq hypothecated certain other property belonging to tliem 
as security for the rent. A decree for rent was obtained against them. Prior to 
attachment, tlie taluqdars assigned their interest in eight annas of the hypothecated 
property to A, and made a mourosi lease of the remaining eight annas to him. The 
decree-holder then obtained an order for summary sale for the rent due for 1876-77. 
She then attempted to sell the property hypothecated to her. An objection by A 
w'us allow'cd. A regular suit vras then instituted by the decree-holder against A, and 
it was declared that she was, after selling the taluq, entitled to sell the hypothecat- 
ed property. The decree-holder again attempted to execute her rent-decree by 
attach] [ig and selling the h^’polhecuted property, and an objection by A was dis- 
allowed. HM that no appeal lay from the order disallowing the objection, as A 
could not be considere<l to be a ‘ represeutiitivc’ of the taluqdars within the meaning 
of s. 244, cl, c, of the Civil Procedure Code, and was, therefore, debarred from 
appealing under ss. 278 and 283. — Baslibchury Mookiiupudhya v. Maharani Suruo- 
Lnoyoe, I. L. li., 7 Cal. 403, 

284. Any Court may order that any property which has been 
Power to order property attached^ or cuch portion thereof as may seem 
attached to bo sold and pro- necessary to satisly the decree, siiall be sold, 
cotids to bo paid to persoa ^lid that the proceeds of such sale, or a suffi- 
° ’ cient portion thereof, shall be paid to the 

party entitled under the decree to receive the same. 

The above section applies to M. S. C. C, (so far as relates to moveable 
property), and to P, fci. C. C. 


285. Wliere property not in the custody of any Court has been 
Propei-ty attached io attached in execution of decrees of more Courts 
exocuLion of decrees of than oue, the Court which shall receive or re- 
aeverai Courts. such property, and shall determine any 

claim thereto and any objection to the attachment thereof, shall be the 


Court of highest grade, or, where there is no difference in grade be- 
tween such Com Is, the Court under whose decree the property was fiist 
attached. 


The above section applies to M, S. C. C. (so far as relates to re-sales under 
s, 297), and to P. S. C. C. 

A, WHO had obtained a decree in the Court of the Second Munsif of B, in Sep- 
tember 1877, attached certain property within tlie jurisdiction which had been assign- 
ed to the Munsif by the District Judge under s. 18 of Act VI. of 1871. In the 
previous month, C, who had obUiined a decree in the Court of the Additional Munsif 
of B (to whom jurisdiction had similarly been assigned), had attftched the same pro- 
perty. The sale in execution of A’s decree took place first, and A became the pur- 
chaser, A tlien objected in the Court of the Additional Munsif that the property 
could not again be sold ; but his objection was over-ruled, and, two days subse- 
quently, the property was. again put up for sale in execution of C’s decree, and he 
became the purcliaser. A brought various suits against the tenants for airears of 
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rent, in which C intervened. Held that the jurisdictions of the Munsifs were con- 
fined to the particular limits assigned to them, and that, as 4;he property was situate 
within the limits assigned to the Second Munsif, the Additional Munsif had no 
jurisdiction to attach or sell it, and that the attachment by C was made improperly 
and without jurisdiction. Qumre . — Whether s. 285 of the Civil Procedure Code 
applies to immoveable property. — Obhoy Chum Coondoo v. Golam Ali aliae Nocury 
Meah, I. L. R., 7 Cal. 410. 

Certain immoveable property was attached in execution of a decree made by 
a Subordinate Judge, ana also in execution of a decree made by a Munsif. These 
decrees were held by the s&me person, and the judgment-debtor was the. same person. 
Such property was sold in execution of both decrees. On the application of the 
judgment-debtor, who brought into Court the amount due on the decree made by 
the Subordinate Judge, and with the consent of the d cree-holder and the aiiction- 

g urchaser, the Subordinate Judge made an illegal order setting aside such sale. 

ubsequently, on the application of the decree-holder and the auction- purchaser, tlio 
Munsif made an order confirming such sale. I^er Spankio, J. — ^Tliat the Siibonlinato 
Judge had not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
with such sale as regards the decree m<ade by the Munsif, and the Munsif was not 
precluded by that section from confirming such sale as regards the decree made by 
him by reason that the Subordinate Judge, a Court of a highcM* grade, had made an 
order setting it aside . — Per Oldfield, J. — ^Tliat, having regard to the provisions of 
that section, it was doubtful whether the Munsif was competent to confirm such 
sale ; but, inasmuch as the Subordinate Ju(^gc only intended to set it aside as regards 
the decree made by him, and his order was illegal, and the Miinsif’s order had done 
substantial justice, the: t was no reason to interfere. — Chunni Lai and others (Jiidg- 
raent-debtors) t?. Debi Prasad and another (Auction-purchasers), J. L. R., 3 All. 350- 

G . — Of Sale and Delivery of Property, 

• • 

(a) General Rules, 

286. Sales in execution of decrees shall be conducted by an officer 
Sales by whom conducted, of the Court or by any other person whom the 
and how made. Court may appoint, and, except as provided in 

section 296, shall be made by public auction in manner hereinafter 
mentioned. 

The above section applies to M. S, C. C. (so far as relates to re-sales under 
8. 297), and to P. S. C. C. 

287. When any property is ordered to be sold by public auction in 
Proclamation of sales by execution of a decree, the Co III t shall cause a 
public auction. proclamation of the intended sale to be made 

in the language of such Court. Suclnproclamation shall state the time 
and place of sale, and shall specify as fairly and accurately as possible — 
(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of the estate, 
when the property to be sold is an interest in an estate or a part of an 
estate paying revenue to Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is ordered ; and 
(fi) every other thing which the* Court considers material for the 
purchaser to know in order to judge of the nature and value of the 
property. 

For the purpose of ascertaining the matters so to be specified, the 
the Court may summon any person whom it thinks necessary, and 
examine him in respect to any such matters, and require him to pro- 
duce any document in his possession or power relating thereto. 

Ptt. 15 
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The High Court shall, as soon as may be after this Code cornea 
BnleBtobemadebyHig^ into force, make rules for the guidance of the 
Court. Courts in exercise of their duties under this 

section. The High Court may, from time to time, alter any rules so 
made. All such rules shall be published in the local oflBcial Gazette, 
and shall thereupon have the force of law. As regards his own Court 
and the Court of Small Causes at Rangoon, the reorder of Rangoon 
shall be deemed to be a “ High Court” within the meaning of this 
paragraph. 

Nothing in this section shall apply to cases in which the execu- 
tion of the decree has been transferred to the Collector. 

Ths above section applies to M. S. C. C. (so far as relates to re-sales under 
s. 297), and to P. S. C. 0. 

A DECREE-HOLDER, by a prohibitory order issued under Act X. of 1877, s. 268, 
attached a debt duo to his judgment-debtor. This person, served with the order, 
applied, under s. 278, to have the attachment removea. Held that the application 
could not be entertained under s. 278, that section having no application to the case ; 
but that, before issuing a proclamation of sale, in execution of a decree, of the debt 
so attached, it is the duty of the Court, under s. 287, to ascertain all that the Court 
considers it material for the intending purchaser to know in order to judge of the 
nature and value of the property proclain^ed for sale. If the property, of which 
sale is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the existence, or otherwise, of the 
debt, and, if it comes to the conclusion that no debt exists, should abstain from pro- 
ceeding to sale. — HariUl Amthd.bhai v. Abhesang Mem, I. L. R., 4 Bom. 323. 

The proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the propeity td be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the re- 
mainder of the property sold to satisfy his decree under the provisions of s. 295 of 
the Civil Procedure Code. Three mouzas were attached in execution of decrees ob« 
tained by A and B. Prior to the sale, C, who had also obtained a decree against the 
•owner of the land, applied for leave to execute his decree, in order that he might 
participate in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to attend ; 
and he postponed the sale for three days. Two of the mouzas were sold, and real- 
ized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C's decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
bad been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, was given, and the mortgagee was mlowed to purenase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Couit-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. Held that the proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregnlaritieB in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
aUegations made by him, in order to show that be bad suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
enticed to proceed upon the reports of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
a. 881, in postponing the sale as he had done. Held^ further, that the tmrd judment- 
ereditor, who bad not attached the property, was still entitled to have the side pro- 
ceeded with, and his decree satisfied under the provisions of s. 295.— Mohunt Megh 
Lai! Poore^v. Shib Persbad Madi, 1. L. B., 7 Cal. 34. 
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288. No Judge or other public officer shall bg answerable for any 

Indemnity of Jndgefl, &o. misstatement, or omission in any pro- 

clamation under section 287, unless the same 

has been committed or made dishonestly. 

The above section applies to M. S. C. C. (so far as relates to re-sales under 
s. 297), and to P. S. C. C. 

289. The proclamation shall be made, in manner prescribed by 
Mode of making proola- Section 274, ^n the spot where the property is 

“ation. attache^ and a copy thereof shall then be fixed 

up in the Court-house and, in the case of land paying revenue to Go- 
vernment, also in the Collector’s office. 

If the Coiyrt so direct, such proclamation shall also be published in 
the local official Gazette and in some local newspaper, and the costa of 
such publication shall be deemed to be coats of the sale. 

The above section applies to M. S. C. C. (so far as relates to ro-sales under 
8. 297), and to P. S. C. C. 

Under ss. 289 and 274 of the Civil Prpeedure Code, it is necessary that a copy 
of the sale-proclamation should be affixed to some conspicuous place on the property 
attached ; and the omission to do so is a material irregularity within the meaning of 
8. 311 of the Code of Civil Procedure. If it is proved that the price obtained for 
property pold at an execution-sale is greatly inacicquate, and if it be also proved that 
there has been a material irregularity in publishing or conducting the sale, the Court 
will presume that the irregularity was the cause of the inadequacy of price, until 
proof is given to the contrary. — ^Kaly tara Chowdharin r. Ramcoomar Goopta, I. L. R., 
7 Cal. 4G6. 

The proclamation of sale required, byls. 274 of the Civil Procedure 'Code, to bo 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede tho 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of the property sold to satisfy his decree under the provisions of s. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order tliat he might 
participate in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend ; and he postponed the sale for tliree days. Two of^ the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
Bold in satisfaction of C’s decree. Upon an application by the judgment-debtor to 
Bet aside the sale on the ground of irregularity, it appeared that notice *of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, w’^as given, and tho mortgagee was allowed to purchase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Coui*t-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. J/eM that the proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such raateiial irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had sufiered material injury by 
feason of such irregularities, also that the Deputy Commissioner was hot 

entitled to proceed upon the reports of the Nazir and Coiii’t-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though h^ was justified, under 
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fi. 291, in postponing the sale as be had done. HMy further, that the third judgment- 
creditor, who had not attached the property, was still entitled to have the swe pro- 
ceeded with, and his decVee satisfied under the provisions of s. 295. — ^Mohunt Megh 
Lall Pooree v. Shib Pershad Madi, I. L. R., 7 Cal. 34. 

290. Except in the case of property mentioned in the proviso to 

section 269, no sale under this chapter shall, 
Time of sale. without the consent in writing of the judg- 

ment-debtor, take place until after the expiration of at least thirty days 
in the case of immoveable property, and of at least fifteen days in the 
case of moveable property calculated from the date on which the copy of 
the proclamation has been fixed up in the Court-house of the Judge 
ordering the sale. 

The above section applies to M. S. C. C. (so far as relates to ^e-sales under 
6. 297), and to P. S. C. C. 

Certain immoveable property was, on the 15lh February 1879, notified for sale 
under a decree of a Civil Court on 15th March following, so that only 29, instead of 
30, daj's elapsed between the day of the sale and the notification. The sale having 
taken place, the execution-debtor applied to the Deputy Commissioner to set it aside 
upon the ground that the sale was illegal, ^the requirements of Act X. of 1877, s. 290, 
btdng essential to its validity. Upon that* ground the sale was set aside as illegal by 
the Deputy Commissioner. On appeal, the Judicial Commissioner reversed this 
decision, on the ground that the fact of the sale having taken place 29 instead of 
30 days after the notification was merely an irregularity, and that, as the execution- 
debtor bad not shown ibat he had sufl-cred any damage from the irregularity, the 
sale ought to he corifirmc<l. An ap])lic{^tion tvas then made to a Division Bench of 
the High Court to set aside the order of the Judicial Commissioner confirming the 
sale, upon the ground that it was manifestly oiToneous ; and the Division Bench 
referred the question to a Full Bench : Whether, assuming the requirements of 
s. 290 to be essential to the validity of a s«ale, the High Court had any power, either 
under 24 and 25 Vic., c. 105, s. 15, or Act X. of 1877, s. 622, as amended, to set aside 
the Judicial Commissioner’s order : Held by the Full Bench, without answering the 
question referred, that, assuming the requirements of s. 290 to be essential, the High 
Court had a right, under its summary powers, to set aside tlic sale itself, notwith- 
standing (and apart from the question whether it would set aside) the order of the 
Judicial Commissioner. — In re Bhelmij Keori, I. L. R., 5 Cal. 878 (F. B.). 

291. The Court may, in its discretion, adjourn any sale'^under this 

. chapter (other than a sale® by the Collector) to 

Power to a joum sole. ^ specified day and hour, and the officer con- 
ducting any such sale may, in his discretion, adjourn the sale, recording 
his reasons for such adjournment : Provided that when the sale is made 
in, or within the precincts of, the Court-house, no such adjournment 
shall be made without Lhe leave of the Court. Whenever a sale is ad- 
journed under this section for a longer period than seven daj^s, a fresh 
proclamation under section 289 shall be made, unless the judgment-debtor 
Stoppage of sale on tender consents to waive it. Every such sale shall be 
of debt and coats, or on Stopped if, before the lot is knocked down, the 
proof of payment. debt and costs (including the costs of the sale) 

are tendered to such oflBcer, or proof is given to his satisfaction that the 
amount of such debt and costs has been paid into the Court that order- 
ed the sale. 

The above section applies to M. S, C. C. (so far as relates to re-sales under 
s. 297>, and to P. S. C. C. 
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The procljimation of sale required, by s. 274 of the Civil Procedure Code, to bo 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are act? which must precede the 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of the property sold to satisfy his decree under the provisions of s. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order that he might 
participate in the sale-proceeds under a. 295 of the Civil Procedure Code. Upou the 
day fixed for the sale, the Deputy' Commissioner was unable, through illness, to at- 
tend ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C’s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published ou the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the i)ropertie8, but no 
further particulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy Commissioner had accej»tcd the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. Held that tUe proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregularities in tho 
publication as to entitle tho judgment-debtor to give evidence of them and the other 
allegatic.iis made by him, in order to show that he had suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports rtf thv Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
8. 291, in postponing the sale as he had done. Held^ further, that the third judgment- 
creditor, who had not attached 11 je property, was still entitled to have the sale pro- 
ceeded with, and his decree satisfied under the provisions of s. 295. — Mohunt Megh 
Lall Poorec v. Shib Pershad Madi, I. L. E., 7 Cal, 34, 

292. No officer having any duty to perform in connection with any 
Officers concerned in exe- sale Under this chapter shall, either directly or 

cution-salea not to bid for indirectly, bid for, acquire, or attempt to acquire, 
or bay property sold. any interest in any property sold at such sale, 

• 

The above section applies to M. S. C. C. (so far as relates to re-sales under 
8. 297), and to P. S. C. C. 

293, The deficiency of price (if any) which may happen on a re- 
Defauiting purchaser an- Sale Under this Code by reason of the pur- 

Bwerable for loss by re-salo. chaser’s default, and all expenses attending such 
re-sale, shall be certified to the Court by the oflficcr holding the sale, 

and shall, at the instance of either the judgment-creditor or the 
judgment-debtor, be recoverable from the defaulter under the rules 
contained in this chapter for the execution of a decree for money. 

The above section applies to M, S. G. C. (bo far as relates to re-sales under 
s. 297), and to P. S. C. G. 

The provisions of s. 293, Act X. of 1877 (Givil Procedure Gode), for making a 
defaulting purchaser at a sale liable for any deficiency on a resale, extend to all 
‘ s alea ^hether of moveable or immoveable property, and also to resales held under 
' itf!^7, 306, and 308.— Ramdhani Bahai v. ]&ijrani Kooer, I. L. B., 7 Cal. 337. 
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SMiree-holdernot tobid ,29^^° holder of a decree in executloii 
for or buy property withoirt* of wbich property is sold shall, without the 
permission. express permission of the Court, bid for or pur- 

chase the property. 

When a decree-holder purchases' with such permission, the purchase- 
Ifdeoree-holdorpnrohase, money and the amount due on the decree may, 
amount of decree may be if he SO desires, be set-off against one another, 
taken as payment. amj Court executing the decree shall enter 

up satisfaction of the decree in whole or in part accordingly. 

When a decree-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the 
application of the judgment-debtor or any other person interested in 
the sale, by order set aside the sale ; and the costs of such application 
and order, and any deficiency of price which may happen on the resale, 
and all expenses attending it, shall be paid by the decree-holder. 

The above section applies to M. S. C. C. and P. S. C. C. 

A PURCHASE by the son of a decree-holder, undivided in interest from his father, 
is a purchase by the decree-holder within ‘the meaning of s. 294 of Act X. of 1877 as 
it stood previously to its amendment by Act XII. of 1879, and is absolutely void, if 
the purchase were made with funds which were the joint property of the father and 
son. In the absence of evidence to the contrary, the legal presumption would be 
that the funds were joint-property. — Nar^yan Deshp^nde (Original Applicant), Ap- 
pellant, V. An4ji Dcspdnde (Original Opponent), Respondent, I. L. R., 5 Bom. 130. 

The holder of a decree, in execution of which property is sold, is] absolutely 
bound under Act X. of 1877, s. 294, to have express permission from the Court before 
he can purchase the property ; and whether this objection is taken and pressed or 
otherwise, a sale to him is invalid, unless he has got explicit permission. The use, 
at a sale, of language by an intending bidder in disparagement of the property for 
the purpose of influencing bystanders, and deterring them from bidding for the 
property, is a “ material 5 rregularit 3 %” sufficient to render the sale invalid, under s. 311 
of the same Act. — Rukninee Bullubh v. Brojonath Sircar, I. L. R., 5 Cal. 308. 

296. Whenever assets are realized by sale or otherwise in execution 
Proceeds of ezecution.saio of a decree, and more persons than one have, 
to bo divid^ rateably prior to the reaTization, applied to the Court by 
among decree-holders. which such assets are held for execution of 

decrees for money against the same judgment-debtor, and have not 
obtained satisfaction thereof, the assets, after deducting the costs of the 
realization, shall be divided rateably among all such persons : 

Provided as follows : — 

(a) when any property is sold subject to a mortgage or charge, the 
Proviso where property is mortgagee or incumbrancer shall not as such be 

sold subject to mortgage. entitled to share in any surplus arising from 

such sale : 

(b) when any property liable to be sold in execution of a decree 
is subject to a mortgage or charge, the Court may, with the assent of 
the mortgagee or incumbrancer, order that the property be sold free 
from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against 
property sold : 
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(c) when immoveable property is sold in execution of a decree 
ProriBo. ordering its sale for the discharge of an incum- 

brance thereon, the proceeds of sale shall be 
applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the interest and principal-money due on 
the incumbrance ; 

thirdly, in discharging the interest and principal-moneys due on 
subsequent incumbrances (if any) ; and 

fourthly, rateably among the holders of decrees for money against 
the judgment-debtor, who have, prior to the sale of the said property, 
applied to the Court which made the decree ordering such sale for exe- 
cution of such decrees and have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled to 
receive the same, any person so entitled may sue such person to compel 
him to refund the assets. 

Nothing in this section affects any right of the Government. 

The above section applies to M. S. C. C. and P. S. C. C. 

An attaching creditor has not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachment. — Soobhul Chunder Paul v. Nityc Chum Bysack, I. L. R., 
6 Cal. 664. 

Held that ss. 266 and 205 must be read together, and that an ordinary judgment- 
creditor is not entitled, under s. 295, to a rateable proportion of the assets realized by 
the sale of such house or building, under a •decree obtained by another creditor for 
rent due to him in respect of the said house or building. — M^niklal Vcnildl v. Lakha 
and Mdnsing, I. L. R., 4 Bom. 429. 

Moneys paid into Court by sale or otherwise in execution of a decree are asRets 
from tlie moment of their payment into Court, and are available, under s. 295 of 
the Cod i of Civil Procedure (Act X. of 1877), for rateable distribution only amongst 
decree-holders who have applied for execution prior to th^at time. — VishvanAtli 
Mdhesh Var (Applicant) r. Virchand Panacliand and others (Opponents), I. L. R., 

6 Bom. 16 

The purport of Act VIII. of 1859, ss. 270 and 271 (corresponding witli Act X. 
of 1877, 8. 295), is not to alter or limit the rights of parties arising out of a contract, 
but simply to determine questions between rival decree-holders standing on the same 
footing, and in respect of whom there is no rule for otherwise determining the mode 
in which proceeds of property brought to sale (in execution of decree) shall be 
distributed. — Hasoou Arra Begum v. Jawadoonissa Satooda Khandan, I. L. R., 4 
Cal. 29. 

A JUDGMENT-CREDITOR in execution of his decree attached certain property belong- 
ing to his judgment-debtor while Act VIII. of 1859 was in force. This property 
was ultimately sold on the 9th January 1879, i.e., after Act X. of 1877 came into 
operation. Two days before the sale, another judgment-creditor applied to have his 
decree satisfied out of the same property by a rateable distribution of the proceeds 
which might be realized. Held that the prior attaching creditor by his attachment 
under Act VIII. of 1859 acquired, under s. 270 of that Act, a right to have his 
decree first satisfied in full, and that he was not deprived of this right by the change 
in the law introduced by Act X. of 1877, s. 295. — ^Narandas v. Bdi Mancnha, I. L. R., 

3 Bom. 217. 

^ Certain moveable property was attached in execution of decrees of the Small 
Cause Court at Ahmedabad. After the attachment, but before the sale of the at- 
tached i)roperty, other creditors of the same judgment-debtor obtained decrees 
JHIMM^im in the Court of the Subordinate Judge at the same place, and applied to 
iWft)r the attachment of the same property in execution of their decrees. The 
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Subordinate Judge, accordingly, attached it by prohibitory orders issued to the Judge 
or the Small Cause Court. After the sale, the^olders of the decrees obtained in the 
Subordinate Judge’s Courts claimed a rateable shai-e in the assets realized by the 
Small Cause Court, under Act X. of 1877, s. 295. Held that they were not entitled to 
any share in the assets until after satisfaction of the decrees of the Small Cause 
Court. — Jetha M^howji u. Najerali Abrahimji, L L. R., 4 Bom. 472. 

One Maniklal obtained a decree against L and M for rent due from them, and, in 
execution thereof, applied for the attachment and sale of two houses, with their 
compounds and the ground underneath them (in respect of which property the said 
rent had fallen due), belonging, respectively, one to each of his judgment-debtors. 
The properties were, accordingly, sold on 23rd July 1279, and the sale-proceeds 
handed over to Maniklal. In the meantime, on the 18th February 1879, D, a judg- 
ment-creditor of M under a money-decree, applied for the attachment and sale of the 
same immoveable property (excepting the houses) of his judgment-debtor, which 
had been previously attached under Maniklal’s decree for rent. On the realization 
of the sale-proceeds, D applied, under Act X. of 1877, s. 295, for a rateable propor- 
tion of the assets realized by the sale of M’s property in execution of Maniklal’s 
decree. Held that D was not entitled to such rateable proportion of the assets. — 
Maniklal Vcnilal v. Lakha and Mansing, I. L. 11., 4 Bom. 429. 

The salary of a kdrkun, who was employed in the Second Class Subordinate 
.Judge’s Court of Anklesvar, was attached, in execution of a decree of the First 
Class Subordinate Judge’s Court of Surat, by an order issued by the S. rat Court, 
directing the Anklesvar Court to stop and remit, every month, a moiety of the said 
karkiin’s salary to itself (the Surat Court) until satisfaction of the decree. While 
the decree of the Surat Court was thus in course of execution, another judgment- 
creditor of the karkiin, who had obtained a decree in the Anklesvar Court, applied 
to it for a rateable distribution of the moiety bctw'ecn himself and the Surat decree- 
holder, under s. 295 of the Civil Procedure Code, Act X. of 1877. Held that the 
application was not sustainable, inasmuch as the decree of the Surat Court w'as be- 
ing executed by itself, and not by the Anidesvar Court, to which the order of attach- 
ment was sent as the head of a department, or as “ the officer whose duty it was to 
disburse the salary,” and not as the Court executing the decree of another Court. — 
Jetha Madhavji v. Najarali Abramji (I. L. R., 4 Bom. 472) followed. — Krishnashankar 
(Decree-holder) v. Chandrdshankar (Judgment-debtor), I. L. R., 5 Bom. 198. 

In execution of a decree of a Munsif’s Court, the plaintiff attached certain 
money, the proceeds of decrees which her judgment-debtor had obtained against 
third parties, tlien lying in a Small Cause Court to her credit, and subsequently 
obtained an order from the Munsif directing the same to be paid to her in satisfac- 
tion of her decree, which order was duly communicated to the Small Cause Court 
Judge. Subsequently, the defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proceeds. The Small Cause Court Judge 
then proceeded, under s. 272 of the Civil Procedure Code, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and, having 
decided that question in the negative, divided the sale-proceeds rateably beween 
them. In a f.uit broiiglit by the plaintiff, under the above circumstances, to recover 
from the defendant the portion of the sale-proceeds so paid to him ; Held that s. 
295 of the Civil Procedure Code had no application, inasmuch as the plaintiff had 
not applied to the Small Cause Court Judge to execute her decree, and it had never 
been transferred to the Court for execution ; and that the proviso in s. 272 is merely 
intended to mean that any question of title or priority is to be determined by the 
Court in which or in whose custody the property is, and not by the Court which 
made the order of attachment. Held also that, previous to the order by the Mun- 
sif directing the payment to be made to the plaintiff, the Small Cause Court Judge 
would have had jurisdiction to deal with the question ho had tried ; but as that 
order was made prior to the attachment by the defendant, the judgment-debtor had 
no interest in the money which could be so attached, the effect of that order being 
to vest the property in the money in the plaintiff, and to take it out of the disposal 
of the Small Cause Court Judge, and consequently the order for distribution was 
wrong, and the plaintiff w'as entitled to the decree she sought. Queere . — Whether 
an order made by a Court under s. 272 was intended by the Legislature to be 
order ? — Gopee Nath Acharjee v. Achcha Bibee, I. L. R., 7 Cal. 553. f 
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The proclamation of sale required, by b. 274 of tlie Civil Procedure Code, to be 
made at some place adjacent to the property' t<i be sold, aiul the tixiiig* up of a copy 
of the order in a conspicuous part of the property, ar.' acts*\\ hicli must precede tlm 
postinjj of the notices in the Coui*t-house as required by s. 290. Where the sale- 
proceeds of a portion of several parcels of property are siiflieioiit to satisfy tho 
decree of a judgment-creditor who has attached the" propert^^ another judgment- 
creditor, although he has not attached the properly, is still* entitled to luive tlte 
remainder of the property sold to satisfy his decree under the pro\ isions of s. 2‘d5 
of the Civil Procedure Code. Three mo izas were altaelied in ex(‘cntion of decriM s 
obtained by A and B. Prvn- to the s.'ile, C, who had also obtained a deere(‘ against 
the owner of the land, applied for leave to ex(‘cule Ins decree, in order that he might 
participate in tho salc-proccods under a. 295 of the Civil Jhocediin* Code. Ujioii tho 
day lixed for the sale, the Deinity Commissioner was unable, tbrough illness, to at- 
tend ; and he postponed tho sale for three days. Two of the inonzas were sold, and 
realized more than enough to satisfy the decrees of A and \^. The tliird was then 
B('!d in satisfaction of C’s decree. Upon an ajqdieatiori by tiio judgment-debtor Lo 
Si t aside the sale on the grouml of irn^gnlarity, it ap])ear(d that notice of tlie salo 
had been posted in the Court-house more than thirty ilays beforr* the rlate tixed for 
the, sale, hut had only been published on the properties lo be sold live days brforc 
that date; that notice of the exislenee of a nimtgage on the jaopertns, but no 
fmtber particulars, was given, and tho mortgagee mms allowed to pin eh. .sc ; and lli.it 
the Tlopiity Commissioner had acci'pted the r< ))oris of the Nazir and Couit-jx on as 
to the proclamation of sale, and had refused to allo\\ tlie ju<lgm«*nt-d( btor to give 
evidence of its insiifliciency. llel/i that the proclamation of sale on the property 
having taken place oiiiy five days prior to ilie tlato of sal(\ and the partieiilais of tho 
m 'I’tgago not having been given, there h.id been snel. materi.d ii n*gul.irities in tho 
publica^^ion as to entitle tlie jiidgiiieiit-dehtor to give i'vidmjce of thmii aiirl the other 
allegations made by liim, in order to show that be liad sufVert fl maieii.iJ injury by 
reason of such irregularities. JJpId ^ilso that tlie lleputy Conimi.'-sioner nas not 
entitled to proceed upon tho reports of the Kazir and Comt-]K*oii, but was bound to 
hear tho evidence tendered b^’’ the judgment-debtor, tbougli h(‘ was jusliliixl, undru* 
8. 291, in postponing tho salo as l»e had done. Jle.ld^ further, that the third judgment- 
creditor, who had not attached the property, xvas still entitled lo have Ihe sale pro- 
ceeded with, and his decree satisfied under tlie jirovisions of s. 295. — Moluint Mogh 
Lall Poorec v. Shih Pershad Ma<li, 1. L. R., 7 Cal, 34. 

r 

(6) Rules as to Moveable Property, 


296. If the property to be sold be a negotiable instrument or a 
Rules as to negotiable in- share in any public Company or Coi poration, 
strumenta and shares in tlic Court may, instead of directing the sale to 
public Companies. the made by public auction, authorize the sale 

of such iustruineut or share through a broker at the mai ket-rate of 
the day. 

The above section applies to M. S. C. C. and P. S. C. C. 

* 297. In the case of other moveable property, the price of each Jot 

Payment for other move- shall be paid for at the time of sale, or as soon 
able property sold. after as the officer holding the sale directs, and, 

in default of payment, the property shall forthwith be again put up and 
sold. 

On payment of the purchase-money, the officer holding the sale 
shall grant a receipt for the same, and the sale shall become absolute. 


The above section applies to M. S. C. C. and P. S. C. G. 

■E provisions of s. 293, Act X. of 1877 (Civil Procf^duro Code), for making a 
ilting purchaser at a sale liable for any deficiency on a iLsale, extend to all 
|l whether of moveable or immoveable property, and also lo resales hold under 
P?, 306, and 308. — Ramdhani Sahai v. Rajrcini KoOer, I. L^R., 7 C^^l. i337. 

Pr. 1G 
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298. No irregularity in publishing or conducting the sale of move- 
Irroguliiritynottovitiafe able property shall vitiate tlie sale; but any 

•alu of moveable property, person sustaining any injury by reason of such 
bnt any person iiijnrod irregulaiitv at the hand of any other person 
may sue. institute a suit against him for compensa- 

tion, or (if s\ich other person be tlic pnrchasei) for the recovery of the 
Bpecific property, and for compensation in default of such recovery. 

The sibovo section applies to M. S. C. C. aiii P. S. C. C. 

299. When the property sold is a negotiable instrument or other 
DoHveiTofmov(»ablopro- movcablo property of which actual seizure has 

perty actually aoized. been made, the property shall be delivered to 

the purchaser. 

The nbove section appli(‘s to M. S. C. C. and P. S. C. C. 

300. When the property sold is any moveable property to which 
Dol ivory of niovoablo pro. the judgment-debtor IS entitled subject to the 

porty to wbirh judi;mi-iit- possession of soiue other person, the delivery 
debtor entitled aubjcct to thereof to.tlie purchaser shall be made by giv- 
ing notice to the person in possession, prohibit- 
ing him from delivering possession of the property to any person except 
the purchaser. 

The above section applies to M,S. C. C. and P. S. C. C, 

301. When the property sold is a debt not secured by a negotiable 
Dolivei7 of debts and of instrument, or is a share in any public Com- 

•haros in public Compiiniea. paiiy, the delivery thereof shall be made by a 
written order of the Court prohibiting the creditor from receiving the 
debt or any interest thereon, and the debtor from making payment 
thereof to any person except tlie purchaser, or prohibiting the peison in 
whose name the share may be staiuling from making any transfer of the 
share to any person except the purchaser, or receiving payment of any 
dividend or interest thereon, and the manager, secretary, or other pro- 
per officer of the Company from permitting any such transfer or mak- 
ing any such payment to any person except the purchaser. 

The above section applies to M. S. C. C. and P. S, C. C. 

302. If the endorsement or conveyance of the party in whose 
Tmiisfer ofncffotiablo in- name a negotiable instrument or a share in 

Btruiuoiita nud shares. aiiv public Company is standing is required to 

transfer such instrument or share, the Judge may endorse the instru- 
ment or the certirtcate of the share, or may execute such other docu- 
ment as may be necessary. 

The endorsement or execution shall be in the following form or to 
the like effect : — “il. B., by C. D., Judge of the Court of (o?* as the case 
may be); in a suit by E, F. against A, B” 

Until the transfer of such instrument or share, the Court 
order, appoint some person to receive any interest or dividend dtre 
thereon, %nd to sign u receipt for the same ; and any endorsement made. 
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or document executed, or receipt signed, as aforesaid, shall be as valid 
and effectual for all purposes as if the same had begn made or executed 
or signed by the party himself. 

Tub above section applies to M. S. C. C. and P. S. C. C. 

303, In the case of any moveable property not hereinbefore pro- 
Vestiug order in case of vided for, the Court may make an order vest- 
other property. iijg such property in the purchaser or as he may 

direct; and such propeVty shall vest accordingly. 

The above section applies to M. S. C. C. and P. S. C. C. 

(c) Rides as to Immoveable Property. 


304. Sales of immoveable property w execution of a decree may 
What Courts may order be Ordered by any Court other than a Court of 
sales of land. Small Causes, 


305. When an order for the sale of immoveable property has been 
Postpoiieraent of sale of made, if the jiidgiiient-debtor can satisfy the 
land f > enable dofi iidant to Coiirt that there is reason to believe that the 
raise amount of decree. amount of tlio decree may be raised by mort- 
gage or lease or private sale of such property, or some part thereof, or 
of any other inmiovoable property of the judgment-debtor, the Court 


may, on his application, postpone the sale of property comprised in the 
order for sale, for such period as •it thinks proper, to enable him to raise 
the amount. 


In such case the Court shall grant a certificate to the jiidgment- 
Cortificato to juagmmifc- debtor authorizing him, within a period to be 
debtor. ineotioiied therein, and notwithstanding any- 

thing contained in section 270, to make the proposed mortgage, lease, 
or sale: provided that all moneys payable under such mortgage, lease, 
or sale, sliall be paid into Court, and not to the judgment-debtor: 

Provided also that no mortgage, lease, lor sale under this section, 
shall become absolute until it has been confirmed by the Court, 


306. On every sale of immoveable property under this chapter, the 
Di^posit by purchaser of pel SOU declared to be the purchaser shall pay, 
immovesblo property. immediately after such declaration, a deposit of 

twenty-five per centum on the amount of his purchase-money to the 
officer conducting the sale, and, in default of such deposit, the property 
shall forthwith be put up again and sold. 


The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sale liable for any deficiency on a resale, extend to all 
Bales, whether of moveable or iinmf>veable ])roperty, and also to resales held under 
fis. 297, 30G, and 308. — Ramdbani Saliai v. Rajraiii Knoer, I. L. R., 7 Cal. 337. 

A CO-SHARER in undivided iniinoveable property, of wliieh a share is sold in 
execution of a decree, does not, umler Act X. of 1877, s. 310, acrpiire the right of 
pre-emption as against a stranger to whom such share has been knocked down, by 
merely asserting such right at the time of sale, and fulfilling the conditions of sale 
»*eqm»#d by ss. 30G and 307 of that Act. He nuist bid at tlie sale, and as high as 
t!' ^“stranger, before he can acquire a right of pre-emption under tiiat section. — Tej 
Singh V. Gobind Singh, 1. L. R., 2 All. 850. 
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307. The full amouDt of purchase-money shall be paid by the 
Time forpayment in fn)l. purchaser before the Court closes on the fifteenth 

day after the sale of the property, exclusive ot 
such day, or, if the fifteenth day be a Sunday or other holiday, then on 
the first oflSce-day after the fifteenth day, 

A co-SHAREH in undivided immoveable property, of which a shore is sold in 
execution of a decree, does not, under Act X. of 1877, s. 310, acquire the right of 
pre-emption as against a stranger to whom such share has been knocked down, by 
merely asserting such right at the time of sale, and fulfilling the conditions of sale 
required by ss. 306 and 307 of that Act. He must bid at the sale, and as high as 
the stranger, before he can acquire a right of pre-emption under that section. — ^Tej 
Singh V. Gobind Singh, I. L. R., 2 All. 850. 

308. In default of payment within the period mentioned in the 
Procedure in default of last preceding section, the deposit, after defray- 

pnyment. ing the expenses of the sale, shall be forfeited 

to Government, and the property shall be re-sold, and the defaulting 
purchaser shall forfeit all claim to the property, or to any part of the 
sum for which it may subsequently be sold. 

The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purcliaser at a sale liable for any deficiency on a resale, extend to all 
Bales, whether of movotible or immoveable property, and also to resales held under 
BS. 297, 306, and 308. — Rumdhani Saliai v. Rajrani Koocr, I. L. R., 7 Cal. 337. 

309. Every re-sale of immoveable property in default of payment 
Notification on ro-sale of of the purehase-money W'ithin the period allow- 

immoveablo property. ed for such payment, shall be made after the 

issue of a fresh notification in the manner and for the period herein- 
before prescribed for the sale. 

The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sa^ liable for any deficiency on a resale, extend to all 
pales, whether of moveable or^minoveable property, and also to resales held under 
B8. 297, 306, and 308. — ^Raindliani Sahai v, Rajrani Kooer, I. L. R., 7 Cal. 327. 

310. When the property sold in execution of a decree is a share 
Oo.sharerofBbareof un- of undivided immoveable property, and two 

divided estate sold in cxecu- or more persons, of whom one is a co-sharer, 
tion to have preference in respectively advance the same sum at any 
^ bidding at such sale, such bidding shall be 

deemed to be the bidding of the co-sharer. 

The provisions of s. 310 of Act X. of 1877 are not applicable in a case where 
the property sold is not a share of undivided immoveable property, but the rights 
and interests of a mortgagee in such a sliare. — Jairain Daa and another (Defendants) 
V. Beni Prasad (Plaintiir), I. L. R., 3 All. 15. 

The requirements of s. 310 of Act X. of 1877 are not satisfied by the co-sharer 
preferring his claim to the right of pre-emption before the property is knocked 
down, and offering to pay a sum equal to that bid by the highest bidder. That sec- 
tion contemplates a distinct bid by the co-shfvrcr in the ordinary manner of offering 
bids. — ^Tej Singh v. Gobind Singh (I. L. R., 2 All. 850) followed. — Hira (Plaintiff) 
r. Unas Ali Khan (Defendant), I. L. R., 3 All. 827. 

A co-BHABER in undivided immoveable property, of which a share is sold in 
execution of a decree, does not, under Act X. of 1877, s. 310, acquire the right of 
pre-emption as against a stranger to whom such share has been knocked down, by i 
merely asserting such right at the time of sale, and fulfilling the conditions of sal^ 
required by ss. 306 and 307 of that Act. He must bid at the sale, and as 
the stranger, before he can acquire a right of pre-emption under that section.— 
Singh V, gobind Singh, 1. L. R., 2 All. 850. 
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311. The decree-holder, or any person whose immoveable property 
Application to set aside ^as been sold under this chapter, may apply to 
sale of land on ground of the Court to set aside thd sale on the ground 
irregularity. ^ material irregularity in publishing or con- 

ducting it ; 

but no sale shall be set aside on the ground of irregularity unless 
the applicant proves to the satisfaction of the Court that he has sus- 
tained substantial injury by reason of such irregularity. 

• 

The sale of immoveable property by an amin on a close holiday is not illegal, 
nor is it an irregularity in publishing or conducting the sale. — Bisram Mahton 
(Decree-holder) v. Sahibun-Nissa (Auction-purchaser), I. L. R., 3 All. 333. 

The provisions of s. 13 of Act XV. of 1877 are not applicable to proceedings 
in the execution of a decree. — Absan Khan (Judgment-debtor) r. Ganga Ram 
(Decree-holder) and Muzzafliar Ali Khan (Auction-purchaser), I. L. R., 3 All. 185. 

Where, after a judgment-debtor has applied, under Act X. of 1877, s. 311, to 
have a sale set aside, the auction-purchaser is made a party to the proceedings, and 
tlio sale is set aside, the auction-purchaser can appeal against the order setting aside 
the sale. — Gopal Singh v. Diilar Kuar, I. L. R , 2 All. 352. 

Although the auction-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set aside, he may be a party to the proceedings after an application has 
been made under that section, and then, if order is made against him, he can appeal 
from such order under s, 588. — Kantln Ram i?. Bankey Lai, I. L. R., 2 All. 396. 

The procedure to be followed upon the sale of an under-tenure is that pre- 
scribed by the Civil Procedure Code. 8. 311 does not apply only to sales made under 
chap. xix. of the Code, and the sale of an under-tenure may be set aside upon any 
of the grounds mentioned in that sectign. — Azizoonnessa Khatoon v. Gora Chand 
Dass, I. L. R., 7 Cal. 163. 

When a judgment-debtor has died after decree, but before application ha’s been 
made to execute the decree, the Court, before directing the attachment and sale of 
any property to proceed, must issue a notice to tlie party against wlioin tlie execu- 
titui is applied for to show cause why the decree should not be executed against him, 
and its omission to do so will invalidate the entire subsequent proceedings. — In the 
matter of the petition of Ramessuri Dassee. Ramessuri Dassee v. Doorgadass Chat- 
terjee, 1. L. R., 6 Cal. 103. 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of tlie sale-proclamation should be alfixed to some conspicuous place on the property 
attached ; and the omission to do so is a material irregularity within tlie meaning of 
B. 311 of the Code of Civil Procedure. If it is proved that the price obtained for 
property sold at an execution-sale is greatly inadequate, and if it be also proved that 
there has been a material irregularity in publishing or conducting the sale, the Court 
will presume that the iiTCgiilarity was the cause of the inadequacy of price, until 
proof is given to the contrary. — Kalytura Chowdharin v. Ramcooinar Goopta, I. L. R., 
6 Cal. 466. 

The holder of a decree, in execution of which property is sold, is absolutely 
bound under Act X. of 1877, s. 294, to have express permission from the Court before 
he can purchase the property ; and whether this objection is taken and pressed or 
otherwise, a sale to him is invalid, unless he has got explicit permission. The use, 
at a sale, of language by an intending bidder in disparagement of the property for 
the purpose of influencing bystanders, and deterring them from bidding for the 
property, is a “ material irregularity,” sufficient to render the sale invalid, under s. 311 
of the same Act. — Ruhinee Bullubh v. Brojonath Sircar, I. L. R., 5 Cal. 308. 

When liberty is given to a decree-holder to bid at the sale of the judgment- 
debtor’s property, he is bound to exercise the most scrupulous fcairncss in purchas- 
ing that property, and if he or his agent dissuades others from purchasing at the 
sala^iat of itself is a sufficient ground why the purchase should be set aside. 
W’Tiere a decree-holder was joint in family with the manager of an infant defend- 
ant, and the defendant’s property was to be sold in execution of the decree : 
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Held that the decree-holder ought not to be granted leave to purchase at the sale, 
because any purchase made by him would be for the benefit of the family of 
which the manager of the infant defendant was one of the members ; and it 
would, in fact, be a purchase by an agent of the property of his principal. — 
Woopendro Nath Sircar r. Brojendronath Mundul, I. L. R., 7 Cal. 346. 

An application under s. 311 of Act X. of 1877 to set aside a sale in execution 
of a decree having been made by the jutlgment-debtor, the Court executing the 
decree (Subordinate Judge) disallowed the objections, and passed an order confirm- 
ing such sale. The judgment-debtor subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his reasons 
for granting such application, iiTegularly proceeded at once to pass an order setting 
aside such sale, without cancelling the previous order confirming it. The auction- 
purchaser appealed to the District Judge. That officer, treating the appeal as one 
from an order granting an application for review of judgment, entertained it, and 
Bet aside the Subordinate J udge^s second order. Held tl^t the District J udge was 
not justified in entertaining such appeal, such order not being one granting an ap- 
plication for review, but one setting aside a sale, and as such not appealable. Before 
a review of judgment is granted, an order granting the application for review, and 
the reasons for granting the same, should be recorded. — Bhairon Din Singh (Judg- 
ment-debtor) V. Ham l&hai (Auction-purchaser), 1. L. R., 3 All. 316. 

On an application under s. 311 of the Civil Procedure Code (Act X. of 1877) to 
Bet aside a sale, it appeared that there had been a material irregularity in publishing 
the sale ; but no witnesses* were called to prove that substantial injury had been 
caused thereby. It also appeared that seventeen days after the applicant had applied 
for proclamations to be issued to his witnesses, he deposited the requisite fees ; and 
that, subsequently, there was a delay of seven days in the office in issuing such 
proclamations, which were ultimately issued only three days prior to the day fixed for 
the hearing. On the applicant alleging that, in consequence of such delay, he had 
not been allowed a fair opportunity to produce his witnesses : Held that the Court 
cannot presume that substantial injury has been caused from the mere fact of there 
having been a material irregularity in publishing a sale ; but when both a material 
irregularity and substantial injury have been proved, the Court may reasonably 
presume that the substantial injuiy^ is due to such irregularity. Held also that the 
applicant, having been guilty of laches himself, could not be allowed to set up the 
delay in the office as a ground for the non-production of his witnesses. — Bonomali 
Mozumdar v. Woomesh Chunder Buudopadhya, I. L. R., 7 Cal. 730. 

The mere fact that the amount of rent payable in respect of a tenure brought to 
Bale in execution of a decree is not stated in the sale-proclamation, is not a material 
irregularity within the meaning of s. 311 of the Civil Procedure Code (Act X. of 
1877), though if the amount of rent payable were slat(‘d to be more than it actually 
was, that might constitute such an irregularity as tending to lessen the price at which 
purchasers might be willing to buy. Where decrees for arrears of rent had been 
obtained by fractional shareholders in a tenure, and in execution thereof a moiety of 
the tenure had been sold, it appeared that the other moiety had been sold at the 
Bame time in execution of a mortgage-decree against some of the judgment-debtors 
in the rent-suits, on an objection being taken to tlie confirmation of such sale on the 
ground that the Avholc tenure should have been sold in execution of the rent-decrees. 
Held that all that the decree-holders were entitled to have sold was the right, title, 
and interest of their judgment-debtors, and that they were in the position of ordi- 
nary creditors having no lien on the tenure ; and that, consequently, the mortgagor 
being entitled to enforce his lien against the moiety covered by his mortgage, the 
sale of the remaining moiety in satisfaction of the rent-decrees was a good sale, and 
could not be set aside. — Mohendro Coomar Dutt v. Heera Mohun Coondoo, and 
Ishaneswary Dasee v. Gopal Das Dutt, I. L. R., 7 Cal. 723. 

Certain immoveable property was attached in execution of a decree made by 
-a Subordinate Judge, and also in execution of a decree made by a Munsif. These 
decrees were held by the same person, and the judgment-debtor -was the same person. 
Such property was sold in execution of both decrees. On tlie application of the 
judgment-debtor, who brought into Court the amount due on the decree by 

the Subordinate Judge, and with the consent of the decree-holder and the auc^u- 
purebsiser, the Subordinate Judge made an illegal order setting aside such sale. 
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Subsequently, on the application of the decree-holder and the auction-purchaser, the 
Munsit made an order confirming such sale. Per Spankie, — ^That the Subordinate 
Judge had not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
with such sale as regards the decree made by the Miinsif, and the Munsif was not 
precluded by that section from confirming such sale as regards the decree made by 
him by reason that the Subordinate Judgoi, a Court of a higher grade, had made an 
order setting it aside. — Per Oldfield, J. — ^That having regard to the provisions of 
that section, it was doubtful whether the Munsif was competent to confirm such 
sale ; but, inasmuch as the Subordinate Judge only intended to set it aside as regards 
the decree made by him, aad his order was illegal, and the Munsif ’s order had done 
substantial justice, there was no reason to interfere. — Chiinni Lai and others (Judg- 
ment-debtors) u. Debi Prasad and another (Auction-purchasers), I. L. R., 3 All. 356. 

312. If no such application as is mentioned in the last preceding 
Siffect of objection being Section he made, or if such application be made 

disallowed and and the objection be disallowed, the Cohrt shall 

pass an order confirming the sale as regards the parties to the suit and 
the purchaser. 

If such application be made, and if the objection be allowed, the 
of its being allowed. Court shall pass an order setting aside the 
sale. 

No suit to set aside, on the ground of such irregularity, an order 
passed under this section, shall be brought by the party against whom 
such order has been made. 

Certain immoveable property wa« attached in execution of a decree made by 
a Subordinate Judge, and also in execution of a decree made by a Munsif. These 
decrees were held by the same person, and the judgment-debtor was the same person. 
Such property was sold in execution of both decrees. On the application of the 
judgm(3nt-debtor, who brought into Court the amount due on the decree made by 
the Subordinate Judge, and with the consent of the decree-holder and the auction- 
purchaser, the Subordinate Judge made an illegal order sotting aside such sale. 
Dubseciuently, on the application of the decree-holder and the auction-purchaser, the 
Munsif riiade an order confirming such sale. Per Spankie, J. — ^Tliat the Subordinate 
Judge had not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
with such sale as regards the decree made by the Munsif, and the Munsif was not 
precluded by that section from confirming such sale as regards the decree made by 
him by reason that the Subordinate Judge, a Court of a higher grade, had made an 
order setting it aside. Per Oldfield, J. — That, having regard to the provisions of 
that section, it was doubtful whether the Munsif w-as competent to confirm such 
sale ; but, inasmuch as tlie Subordinate Judge only intended to set it aside as regards 
the decree made by him, and his order was illegal, and the Munsif’s order had done 
substantial justice, there was no reason to interfere. — Clmnni Lai and others (Judg- 
ment-debtors) V. I)ebi Prasad and another (Auction-purchasers), I. L. R., 3 All. 356. 

313. The purchaser at any such sale may apply to the Court to 
Application to set aside set aside the Sale, oii the ground that the person 

Bale on groaud orjad^inont- whose property purported to be sold had no 
debtor having no saleable saleable interest therein, and the Court may 
interest. make such order as it thinks fit : provided that 

no order to set aside a sale shall be made, unless the judgment-debtor 
and the decree-holder have had opportunity of being heard against 
such order, 

314. No sale of immoveable property in execution of a decree 

CouLmation of sale. become absolute until it has been con- 
firmed by the Court. ^ 
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be returned to purchaser. is set aside under section 312 or 313, 

or when it is found that the judgment-debtor had no saleable in- 
terest in the property which purported to be sold, and the purchaser is, 
for that reason, deprived of it, 

the purchaser shall be entitled to receive back his purchase-money 
(with or without interest as the Court may direct) from any person to 
whom the purchase- money has been paid. 

The repayment of the said purchase-money and of the interest 
(if any) allowed by the Court may be enforced against such person , 
under the rules provided by this Code for the execution of a decree for 
money. 

Whbre immoveable property was sold in the execution of a decree under the 
provisions of Act VIII. of 1859, and the auction-purchaser, having been subse- 
quently deprived of such property on the ground that the judgment-debtor had no 
saleable interest in it, applied under Act X. of 1877, s. 315, to the Court executing 
such decree for the return of the purchase-money : Held that the Court could 
entertain the application. — In the matter of the petition of Mulo, I. L. R., 2 All. 
299. Dissented from in a subsequent case where it was held that Act X. of 1 877, 
s. 315, cannot have retrospective effect so as to apply to a sale which had taken 
place before the Act came into operation. — Hira Lai v. Karimunnissa, I. L. R., 2 
All, 780. 

316. When a sale of immoveable property has become absolute iu 
Certiacate to purchaser manner aforesaid, the Court shall grant a 
of immoveable property. certificate Stating the property sold and the 
name of the person who at the time of sale is declared to be the pur- 
chasen Such certificate shall bear the date of the confirmation of the 
sale ; and, so far as regards the parties to the suit and persons claiming 
through or under them, the title to the property sold shall vest in the 
purchaser from the date of such certificate, and not before : provided 
that the decree under which the sale took place was still subsisting at 
that date. 

Under Act VIIL of 1859, s. 259, and Act XX. of 1866, s. 17 and s. 42, it was 
necessary to register the certificate of sale itself, and not merely the memorandum 
of the certificate of sale. — Srinivasa Sastri (2nd Defendant), Appellant, w. Sesliay- 
yangar (Plaintiff), Respondent, I. L. R., 3 Mad. 41. 

The applicant purchased certain land at a Court-sale on the 17th February 1876. 
The sale was confirmed on the 20th March of the same year. The purchaser did 
not apply for a certificate of sale until the 10th March 1880. Held that the appli- 
cation was barred by the Limitation (Act XV. of 1877), sched. i., art. 178. 
Held also that the purchaser’s right to a certificate of sale accrued to him under 
ss. 256, 257, and 259 of the Civil Procedure Code (Act VIII. of 1859) on the 20th 
March 1876, when the sale was confirmed . — In re Khaja Patthanji, Applicant, I. L. R., 
5 Bom. 202. 

A PERSON purchased certain property at a sale in execution of a decree in 
November 1878 ; his purchase was confirmed, and he obtained a certificate of sale on 
the 23rd May 1879, from which date he remained in possession. The judgment- 
debtor applied to have the sale set aside for irregularity, but his application was 
dismissed both at the hearing and on the appeal. He had applied, before the sale 
took place, to stay the sale, on the ground tliat the right to apply for execution was 
barred. This application was dismissed, but was allowed on appeal. It did not 
appear that the auction-purchaser was a party to the proceeding, or that he was cog- 
nizant of the application. Two years from the date of the sale, and one anff-a-half 
year from its confirmation, the judgment-debtor, on a summary application, obtained 
an order getting aside the sale and putting the auction-purchaser out of possession. 
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Seld that the order was erroneous, the Subordinate Judg^e having no power, after 
the sale had been confirmed, to set aside the sale by a summary order ; and that, 
under art. 165, sch. ii. of Act XV. of 1877, the application for such an oi*der was 
barred. The words, “ subsisting decree,” in s. 316 of Act X. of 1877, as amended by 
Act XII. of 1879, mean a decree unreversed and in full force, and not merely on© 
upon which execution cannot be issued. — ^Jn the matter of the petition of Mahomed 
Hossein r. Kokil Singh, 1. L. R., 7 Cal. 91. 

317. No suit shall be maintained against the certified purchaser on 
Bar to suit against pur-, the ground that the purchase was made on be- 

chaser buying benimf. half of any Other person, or on behalf of some 

one through whom such other person claims. 

Nothing in this section shall bar a suit to obtain a declaration tliat 
the name of the certified purchaser was inserted in the certificate frau- 
dulently or without the consent of the real purchaser. 

318. When the property sold is in the occupancy of the Judgment- 
Delivery of immoveable debtor or of some person on his behalf, or of 

property in occupancy of some person claiming under a title created by 
judgment-debtor. judgment-debtor subsequently to the at- 

tachment of such property, and a certificate in respect thereof has 
been granted under section 31G, tiie Court shall, on application by the 
purcliaser, order delivery to be made by putting the purchaser or any 
person whom he may appoint to receive delivery on his behalf in pos- 
session of the property, and, if need be, by removing any person who 
refuses to vacate tlie same. • 

A OBTAINED a money-decree against B on the 25th Janiiarj" 1872, in execution 
of which property belonging to B was sold on the 9th September 1874, A himself 
becoming the purchaser. Tne sale was confirmed on the 9th October 1874, but the 
certificate of sale was not issued till the 23rd January 1878. A applied for possession 
on the 2nd April 1879. HHd that the right to apply for possession contemplated in 
Act VIII. of 1859, ss. 263 and 264 (corresponding with Act X. of 1877, ss. 318 and 319), 
accrued on the date the certificate of sale was issued, and not on that on which the 
sale was confirmed, and that, therefore, the period of limitation under Act XV. of 
1877, sch. 2, art. 178, against the purchaser, counted from the former date. — BasApa v. 
Marya, I. L. R., 3 Bom. 433. 

319. When the property sold is in the occupancy of a tenant or 
Delivery of immoveable other person entitled to occupy the same, and 

property in occupaucy of a certificate iu respect thereof has been granted 
tenant. under section 316, the Court shall order deli- 

very thereof to be made by affixing a copy of the certificate of sale iu 
some conspicuous place on the property, and proclaiming to the occu- 
pant by beat of drum, or in such other mode as may be customary, at 
some convenient place, that the interest of the judgment-debtor has 
been transferred to the purchaser. 

A OBTAINED a money -decree against B on the 2.5th January 1872, in execution 
of which property belonging to B was sold on the 9th September 1874, A himself 
becoming the purchaser. The sale w&a confirmed on the 9th October 1874, but the 
certificate of sale was not issued till the 23rd January 1878. A applied for possession 
on the 2nd April 1879. Held that the right to apply for possession contemplated in 
Act VIII. of i859, ss. 263 and 264 (corresponding with Act X. of 1877, ss. 318 and 319), 
Bccnied on the date the certificate of sale was issued, and not on that on which the 
sale was confirmed, and that, therefore, the period of limitation under Act X V . of 
1877, sch. 2, art. 178, against the purchaser, counted from’the former date. — Basapa v. 
Marya, I. L. R., 3 Bom. 433. ^ # 

Pr. 17 




320. The Local Government may, with the sanction of the Go- 
7ow6r to proBcribo ru'ios vef not'Oionernl m C^ouncil, declai e, hy notifica* 
for transferring to Collect- tiori in the official Gazette, that in any local 
deorees°*^^'^*^ c«**taiii ^rea the execution of decrees in cases in which 
' a Court has ordered any immoveable property 

to be sold, or the execution of any particular kind of such decrees, or 
the execution of decrees ordering the sale of any particular kind of, or 
interest in, immoveable pro[)erty, shall be transferred to the Collector, 
and rescind or m(»dify any such declai ation. 

Tlie Local Government may also, notwithstanding anything here- 
Power to proscribe rnles iubefore cottaiiied, from time to time piescribe 
as to trausmisaion, exeun- rules for the transmission of the deciee from 
tion, and re-trausmissioii of the Court to the Collector, and for regulating 
decrees. procedure of the Collector and his subor- 

dinates in executing the same, and fur retransmitting the deciee from 
the Collector to the Court. 

Held tli it effect cannot be given to the rules prescribed by the Local Govern- 
ment under s. 3*20 of Act X. of 1 877, unless an order for sale has been made on or 
after the Ist October 1880. — Ilafiziin-nissa (Judgment-debtor) r. Maliadeo Prasad and 
another (Decree-holders), I. L. R., 4 All. 116. 

Held that a decree for the sale of ancestral land, or of an interest in such land, 
in enforcement of an hypothecation on such land, is a “ decree for money” within 
the meaning of tlie rules prescribed by the Local Government under s. 320 of Act X, 
of 1877. — Bircli (Judgment-debtor) v. Rati Ram (Decree-holder), I. L. R., 4 All. 115. 

Power of Coil’ctor when 321. When the execution of a deciee has 

transferred, the Collector may— 


(a) proceed as the Court would proceed under section 305 ; or 

(b) raise the amount of the decree by letting in perpetuity, or for 
a term, on payment of a preniium, or by mortgaging, the whole or any 
part of the property ordered to be sold ; or 

(c) sell the property ordered to be sold, or so much thereof as may 
be Decessar}^ 

322. When the execution of a decree, not being a decree ordering 
Procedure of Collector ^^e sale of immoveable property in pursuance 
when execution of decree of a contract specifically affecting the same, 
BO transferred. Lilt being a decree for money in satisfaction of 

which the Court has ordered the sale of immoveable property, has been 
BO transferred, the Collector, if, after such enquiry as he thinks neces- 
sary, he has reason to believe that all the liabilities of the judgment- 
debtor can be discharged without a «ale of the whole of his available 
immoveable property, may proceed as hereinafter provided. 

Notice to be given to do- 322A. In the case mentioned in section 

cree-hoiders and to persona 322, the Collector shall publish a notice calling 
having <Jlaiin8 on property, upon 

(a) every person holding a decree for money against the judgment- 
debtor capable of execution by sale of his immoveable properly, and 
which such decree-holder desires to have so executed, and every holder 
of a decree for money in execution of which proceedings for the sale of 
such property are pending, to produce before the Collector a copy of the 
decree, and a certificate from the Court which passed or is executing the 
same, declaring the amount recoverable thereunder : 





EXKCUTION OF DECREES. 


451 


Act XIV.] 


(h) every person having any claim on the said property, to submit 
to the Collector a statement of such claim, and produce the docu- 
ments (if any) hy which it is evidenced. 

Such notice shall be in the language of the district, and shall allow 
a period of sixty days from the date of its publication for compliance 
therewith. It shall be published by beitig posted in the Court-house of 
the Court which made the original order under section 304, and at such 
other places (if any) as the Collector thinks fit. Where tfie address of 
any such decree-holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 


322B. Upon the expiration of the said period, the Collector shall 
Amoantof money.deoreea appoint a day for hearing any representations 


to be ascertained, and im- 
moveable property available 
for their satisfaction. 


which the judgment-debtor and the decree- 
holders or claimants (if any) may desire to 
make, and for holding such enquiry as he may 
deem necessary for inf<‘rming himself as to the nature and extent of 
such decrees and claims and of the judgment-debtor's immoveable pro- 
pert, and may, from time to time, adjourn such hearing and enquiry. 


If there be no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the 
Collector is informed, or as to the relative priorities of such decrees or 
claims, or as to the liability of any such property for the satisfaction 
of such decrees or claims, the* Collector shall draw up a statement, 
specifying the amount to be recovered for the discharge of such decrees, 
the order in which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

If any sueh dispute arises, the Collector shall refer the same, with 
a statement thereof and his own opinion thereon, to the Court which 
made the original order under section 304, and shall, pending the re- 
ference, stay proceedings relating to the subject thereof. The Court 
shall dispose of the dispute if the matter thereof be within its jurisdic- 
tion, or transmit the case to a competent Court for disposal, and the final 
decision shall be communicated to the Collector. The Collector shall 
then draw up a statement as above provided in accordance with such 
decision. 

322C. The Collector may, instead of himself issuing the notices 
When District Court may and bolding the enquiry required by sections 
issue notices and hold in- 322A and 322B, draw up a statement spocify- 
ing the circumstances of the judgment-debtor 
and of his immoveable property so far as they are known to the Collect- 
or or appear in the records of his office, and forward such statement to 
the District Court ; and such Court shall thereupon issue the notices, 
hold the inquiry, and draw up the statement required by sections 322A 
and 322B, and transmit such statement to the Collector. 


322D. The decision by the Court of any dispute arising under sec- 
Effect of deoiBion of Court tion 322B OF section 3220 shall, as between 
as to dispute arisitig under the parties thereto, have the force oi, ana oe 
■eotion 822B or 8220. appealable as, a decree. ^ 
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323. Whenever the amount to be recovered aod the property 
Scheme for liqiiidatio!a available have been determined as provided in 
of money-decreea. Section 322B or 322C, the Collector may — 

(1) if it appears that the amount cannot be recovered without the 
sale of the whole of the property available, proceed to sell such pro- 
perty ; or if it appears that the amount with interest (if any) in accord- 
ance with the decree, and, when not decreed, with interest (if any) at 
such rate as he thinks reasonable, may be recovered without such sale, 

(2) raise such amount and interest (notwithstanding any order 
under section 304), 

(a) by letting in perpetuity or for a term, on payment of a pre- 
mium, the whole or any part of the said property ; or 

(i>) by mortgaging the whole or any part of such property ; or 

(c) by selling part of such propeity ; or 

(fi) by letting on farm, or managing by himself or another, the 
whole or any part of such property for any term not exceeding twenty 
years from the date of the order of sale ; or 

(e) partly by one of such modes, and partly by another or others 
of such modes. 

(3) For the purpose of managing, under this section, the whole or 
any part of such propeity, the Cullector may exercise all the powers of 
its owner. 

(4) For the purpose of improving the saleable value of the pro- 
perty available or any part thereof, or rendering it more suitable for let- 
ting or managing or for preserving the property from sale in satisfaction 
of an incumbrancer, the Collector may discharge the claim of any 
incumbrancer which has become payable, or compound the claim of 
any incumbrancer whether it has become payable or not, and, for the 
purpose of providing funds to effect such discharge or composition, may 
mortgage, let, or sell any portion of the property which he deems sufS- 
cient. If any dispute arises as to the amount due on any incumbrance 
with which the Collector proposes to deal under this paragraph, he may 
institute a suit in the proper Court, either in his own name or the 
name of the judgment-debtor, to have an account taken, or he may 
agree to refer such dispute to the decision of two arbitrators, one to be 
chosen by each party, or of an umpire to be named by such arbitrators. 

In proceeding under paragraphs (2), (3), and (4) of this section, the 
Collector shall be subject to such rules, consistent with this Act, as may 
from time to time be made in this behalf by the Chief Controlling 
Revenue-authority. 

Act X. of 1877, s. 223, does not apply to a Small Cause Court, and s. 648 does not 
^ply to a case in which the defendant resides within the same district in which the 
Court issuing a warrant is situate. Consequently a Small Cause Court may issue a 
warrant for the arrest of a person residing in another district, but not if he resides 
within the same district in which the Court is situate, but outside its local jurisdic- 
tion. — Chunildl Sobhdrdm v. Purbhudds Eursandds, 1. L. B., 2 Bom. 560. 

324 If, on the expiration of the letting or management under 
Beoovery of brianoe (if Section 323, the amount to be recovered has 
any) after letting or man. not been realized, the Collector shall notify the 
agement. jjj writing to the judgment-debtor or his 

representative in interest, stating at the same time that, if the balance 
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necessary to make up the said amount is not paid to the Collector 
within six weeks of the date of such notice, he 'will proceed to sell 
the whole or a sufficient part of the said property ; and if, on the 
expiration of the said six weeks, the said balance is not so paid, the Col* 
lector shall sell such property or part accordingly. 

324A. The Collector shall, from time to time, render to the Court 
Collector to render wliich made the original order under section 
oounta to Civil Court. * 304 an account of all monies which come to 
his hands, and of all charges incurred by him in the exercise and per- 
formance of the powers and duties conferred and imposed on him under 
the provisions of this chapter, and shall hold the balance at the disposal 
of the Court. 

Such charges shall include all debts and liabilities from time to 
time due to the Govern raent in respect of the property or any part 
thereof, the rent (if any) from time to time due to a superior bolder in 
respect of such property or part, and (if the Collector so directs) the 
expenses of witnesses summoned by him. 

Application of balance. Such balance shall be applied by the Court 

as follows : — 

firstly, in providing for the maintenance of such members of the 
judgment-debtor’s family (if any) as are entitled to be maintained out 
of the income of the property, to such amount in the case of each 
member as the Court thinks fit ; and 

secondly, where the Collector has proceeded under section 321, in 
satisfaction of the original decree iu execution of which the Court 
ordered the sale of immoveable property or otherwise as the Court may 
under section 295 direct ; or 

thirdly, where the Collector has proceeded under section 322, in 
keeping down the interest on incumbrances on the property, and (when 
the judgment-debtor has no other sufficient means of subsistence) in pro- 
viding for his subsistence to such amount as the Court thinks fit ; and 
in discharging rateably the claims of the original decree-holder and any 
other decree- holders who have complied with the said notice, and whose 
claims were included in the amount ordered to be recovered ; 

and no other holder of a decree for money shall be entitled to be 
paid out of such property ot balance until the decree-holders who have 
obtained such order have been satisfied ; 

and the residue (if any) shall be paid to the judgment-debtor or 
such other person (if any) as the Court directs. 

325. When the Collector sells any property under this chapter, he 
Sales how to be oondaot- shall put it up to public auction, in one or more 
ed. Iota as he thinks fit, and may — 

(a) fix a reasonable reserved price for each lot ; 

(b) adjourn the sale for a reasonable time, whenever he deems the 
adjournment necessary for the purpose of obtaining a fair price for the 
property, recording his reasons for such adjournment ; 

(c) buy in the property offered for sale, and resell the same by 

public auction or private contract, as he thinks fit. , • 
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325A. So long as the Ci»llector can exercise or perform in respect 
of the judgment-debtors immoveable property, 
or any part tlieieof, any of the powers or duties 
coiiferi-ed or imposed on him by sections 322 
to 325 (both inclusive), the judgment-debtor or 
his representative in interest shall be incompe- 
tent to mortgage, charge, lease, or alienate such property or part except 
with the written permission of the Collector, nor shall any Civil Court 
issue any process against such property or part in execution of a decree 
for mone3\ 

During the same period no Civil Court shall issue any process of 
execution eitlier against the judgment-debtor or his property in respect 
of any decree for the satisfacticm whereof provision has been made by 
the Collector under section 323. 

The same period shall be excluded in calculating the period of 
limitation applicable to the execution of any decree affected by the 
provisions of this section in respect of any remedj" of which the decree- 
holder has thereby been temporarily deprived. 

325B. When the property of which the sale has been ordered is 
Provision where property situate ill more districts than one, the powers 
is in several districts. and duties Conferred and imposed on the Col- 

lector by sections 321 to 325 (both inclusive) shall, from time to time, 
be exercised and performed by such one of the Collectors of the said 
districts as the Local Government may by general rule or special order 
direct. 


Restrictions as to aliena- 
tion by judgment- debtor or 
bis representative, and pro- 
seen tion of remedies by 
decree-holders. 


325C. In exercising the powers conferred on him by sections 322 
Powers of Collector to ‘^25 (both inclusive), the Collector shall have 
the powers of a Civil Court to compel the 
attendance of parties and witnesses and the 
production of documents. 


compel attendance ofparties 
and witnesses and produc- 
tion of doenments. 


326. When, in any local area in which no declaration under section 
When Court may anthnr- 320 is in force, the property attached consists 
ize Collector to stay public of land or of a share in land, and the Collector 
sale of land. represents to the Court that the public sale of 

the land or share is objectionable, and that satisfaction of the decree may 
bo made within a reasonable period by a temporary alienation or manage- 
ment of the land or share, the Court may authorize the Collector to 
provide for such satisfaction in the manner recommended by him, instead 
of proceeding to a sale of the land or share. In such case the provisions 
of sections 320, paragraph two, to 325C (both inclusive), shall apply, as 
fcir as they are applicable. 


Act X. of 1877, s. 326, does not apply to a decree which directs the sale of land 
or of a share in land in pursuance of a contract specifically affecting the same. The 
Court, therefore, cannot authorize the Collector to stay the sale in such a case under 
8. 326. — Bhagwan Prasad v, Sheo Sahai, I. L. B., 2 All. 856. 


327. The Local Government may, from time to time, with the 
Local rules as to sales of sanction of the Governor-General in Council, 
land in exeoutipnof decrees *make special rules for any local area, imposing 
for money. ^ Conditions in respect of sale of any class of 
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interests in land in execution of decrees for money, where such interes(^ 
are so uncertain or undetermined as in the opinion of the Local Go- 
vernment to make it impossible to hx their valued 

and if, when this Code comes into operation in any local area, 
any special rules as to sale of land in execution of decrees are in force 
therein, the Local Government may continue such rules in force, or may, 
from time to time, with the sanction of the Governor- General in Council, 
modify the same. 

All rules so madeTor continued, and all such modifications of the 
same, shall be published in the local official Gazette, and shall there- 
upon have the force of law. 

H. — Of Resistance to Execution. 

328. If, in the execution of a decree for the possession of pro- 
Procedure in case of ob- P^*"ty, the <ofticer charged with the execution 
stiuotion to execution of of the warrant is resisted or obstructed by 
any person, the decree-holder may complain to 
the Court at any time within one month from the time of such resist- 
ance or obstruction. 

The Court shall fix a day for investigating the complaint, and shall 
summon the party against whom the complaiut is made to answer the 
same. 

The above section applies to M. S. C. C. (so far as relates to moveable 
property), and to P. S. C. C. 

329 If the Court is satisfied that the obstruction or resistance was 
Procedure in case of ob- occasioned by the judgment-debtor, or by some 
Btruotion by jutlgrnerit- person at his instigation, the Court shall in- 
dobtor or at hia instigation, iuto the matter of the complaint, and 

pass such order as it thinks fit. 

The above section applies to M. S. C. C. (so far as relates to moveable 
property), and to P. S. C. C. 

The power given by s. 329 of the Civil Procedure Code to make such order as 
the Court shall sec fit must be construed with regard to the circumstances in respect 
of which the power is to be exercised. An order under s. 329 should be the result 
of the fact that the defendant in the suit, who is precluded by the decree from dis- 
puting plaintiff’s right, unjustly instigates a third party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of his execution. A 
Court has no power under this section to determine, as between a judgment-creditor 
and a third party obstructing the execution of the decree, important questions on 
the merits, which arc wholly unconnected with, and cannot be affected by, the fact 
that the obstruction is made at the instigation of the defendant. — Govinda Nair 
(Petitioner) v. Kesava (Counter-Petitioner), I. L. R., 3 Mad. 81. 

330. If the Court is satisfied that the resistance or obstruction was 
Procedure when obstruo- williout aiiyjust caiise, and that the comphnnant 
tion continues. is still resisted or obstructed in obtaining posses- 

sion of the property by the judgment-debtor or some other person at 
his instigation, the Court may, at the instance of the decree- hohier, and 
without prejudice to any penalty to which such jiidgmeiit-debtor or 
other person may be liable, under the Indian Penal Code or any other 
law, for such resistance or obstruction, commit the judgment-debtor or 
such other person to jail for a term wliich may extend to thirty days, 
and direct that the decree-holder be put iuto possession of the property. 

Tax above section applies to M. S. C. C. (so far as relates to movable 
property), and to P. S. C. C. 
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331. If the resistance or obatructioD has been occasioned by any 
Prooednre in case of ob. person other than the judgment-debtor claim- 

Btrnotion bj claimant to iug in good faith to be in possession of the pro- 
good foith, other than judg- perty on his own account or on account of some 
ment- ebtor. person other than the judgment-debtor, the 

claim shall be numbered and registered as a suit between the decree- 
holder as plaintiff and the claimant as defendant ; 

and the Court shall, without prejudice to any proceedings to which 
the claimant may be liable under the Indian Penal Code or any other 
law for the punisliment of such resistance or obstruction, proceed to 
investigate the claim in the same manner and with the like power as 
if a suit for the property had been instituted by the decree-holder 
against the claimant under the provisions of Chapter V., 

and shall pass such order as it thinks (it for executing or staying 
execution of the decree. 

Every such order shall have the same force as a decree, and shall 
be subject to the same conditions as to appeal or otherwise. 

The above section applies to S. C. C. (so far as relates to moveable 
property), and to P. S. C. C. 

An investigation uiuler s. 331 of the Civil Procedure Code (prior to the 
Amendment Act of 1879) is limited to the fact of possession, and is no bar to a siib- 
setpient suit brought to try the title to the land in dispute. — Chinnas<imi Pillai 
(Plaiutilf), Appellant, r. Krishna Pillai (Defendant), Respondent, I. L. R., 3 Mad. 
104. 

The power given by s. 329 of the Civil Procedure Code to make such order as 
the Court shall see tit must be construed with regard to the circumstances in respect 
of which the power is to be exercised. An order under s. 329 should be the result 
of the fact that the defendant in the suit, who is precluded by the decree from dis- 
puting plaiutilPs right, unjustly instigates a third party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of his execution. A 
Court has no power under this section to determine, as between a judgment-creditor 
and a third party obstructing the execution of the decree, important questions on 
the merits which are wliolly unconnected wfith, and cannot be affected by, the fact 
that the obsirnction is made at the instigation of the defendant. — Govinda Nair 
(Petitioner) v, Kesava (Counter-Petitioner), I. L. R., 3 Mad. 81- 

332. If any person other than the judgment-debtor is dispossessed 
of any property iu execution of a decree, and 
sucli person disputes the right of the decree- 
holder to dispossess him of such property under 
the decree, on the ground that the property 
was bond fide in his possession on his own 

account or on account of some person other than the judgment-debtor, 
and that it was not comprised in the decree, or that, if it was comprised 
in the decree, he was not a party to the suit in which the decree was 
passed, he may apply to the Court., 

If, after examining the applicant, it appears to the Court that there 
is probable cause for making the application, the Court shall proceed to 
investigate the matter in dispute ; and if it finds that the ground men- 
tioned in the first paragraph of this section exists, it shall make an 
order that the applicant recover possession of the property, and if it 
does not find as aforesaid, it shall dismiss the application. 

In hearing applications under this section, the Court shall confine 
itself to fhe grounds of dispute above specified. 


Procedure in case of per- 
son dispossessed of pi oper- 
ty disputing right of de- 
cree-holder to be put into 
possession. 
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The party against whom an order is passed under this section may 
institute a suit to establish the right which he claims to the present 
possession of the property ; but, subject to the result of such suit (if 
any), the order shall be final. 

The above section applies to M. S. C, C, (so far as relates to moveable 
property), and to P. S. C. C. 

A PERSON claiming under Act X. of 1877, s. 332, need not prove his title, but 
only the fact of possession. — Shafi-ud-din e* Lochan Singh, I. L. R., 2 AIL 94. 

A MORTGAGEE who is lA possession of the mortgaged property under the mort- 
gage is in possession “ on his own account ” within the meaning of Act VIII. of 
1859, 8. 230, and Act X. of 1877, s, 332.— ^Shaii-ud-din v. Lochan Singh, I. L. R., 2 
All. 94. 

An investigation under s. 331 of the Civil Procedure Code (prior to tho 
Amendment Act of 1879) is limited to the fact of possession, and is no bar to a sub? 
sequent suit brought to try the title to the land in dispute. — Chinnasdmi Pillai 
(Plaintiff), Appellant, o. Krishna Pillai (Defendant), Respondent, I. L. R., 3 Mad. 
104. 

Where, in pursuance of an order made in the execution of a decree while Act 
VIIT. of 1859 was in force, certain persons were dispossessed of certain property 
after that Act was repealed and X. of 1877 came into force, and such persons applied 
under Act X. of 1877, s. 332, to be restored to the possession of such property on 
certain of the grounds specified in that section : ffeld that such persons were enti- 
tled to the benefit of that section. — Shafi-ud-din v. Lochan Singh, I. L. R., 2 All. 
94. 

333. Nothing in section 331 or 332 applies to a person to whom 
Transferor property by the judgment- debtor has transferred the pro- 

jadgment-debtor after in. perty after the institution of the suit in which 
•titaUoBof Mit. the decree is made. 

The above section applies to M. S. C. C. (so far as relates to moveable 
property), and to P. S. C. C. 

334. If the purchaser of any immoveable property sold in execu- 
Resisting or obstructing tion of a decree be resisted or obstructed by 

purchaser in obtaining poa- the judgment-debtor or any one on his behalf 
eessiou of immoveable pro- £q obtaining possession of the property, the pro- 
visions of this chapter relating to resistance or 
obstruction to a decree-holder in obtaining possession of the property 
adjudged to him shall be applicable. 

A purchaser of immoveable property at a Court sale, having been obstructed 
by the defendant, made an application to the Court, under s. 268 of Act VIII. of 
1859, for the removal of the obstruction, but subsequently withdrew his application. 
The Court thereupon made an endorsement upon the application to the effect that, 
as the applicant did not wish to proceed further, no investigation was made. Held 
that no such order had been made as was contemplated by s. 269 of Act VIII. of 
1859, that section contemplating, at least, an order against one party or the other ; 
and that, therefore, the provisions contained in the same section as to the time 
within which a suit must be brought, did not apply to the case of the plaintiff. — 
Bhikhd (Original Plaintiff), Appellant, v, Sak4rld1 (Original Defendant), Respondent, 
1. L. R., 5 Bom. 440. 

335. If the purchaser of any such property is resisted or obstructed 
Obafcruotiou by claimant by any person other than the judgment-debtor 

other than judgment-debt- claiming in good faith a right to the present 
possession thereof, or if, in delivering possession 
thereof, any such person is dispossessed, the Court, on the complaint 
of the purchaser or the person so dispossessed, .shall inquire into the 
matter of the resistance, obstruction, or dispossession, as the case may 
be, and pass such order thereon as it thinks fit. 


Pr. 18 
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The party against whom such order is passed may institute a suit 
to estaUisb the right which he claims to the present possession of the 
property ; but, subject to the result of such suit (if any), the order shall 
be final. 

J . — Of Arrest and Imprisonment, 

336. A judgment-debtor may be arrested in execution of a decree 
Flaoe of judgment-debt- at any hour and on any day, and shall, as soon 
or’fl impriaonment. as practicable, be brought before the Court, and ^ 

his imprisonment may be in the civil jail of the district in which tba>-^ 
Court ordering the imprisonment is situate, or, when such jail does not ‘ 
afford suitable accom\nodation, in any other place which the Local 
Government may appoint for the confinement of persons ordered by the 
Courts of such district to be imprisoned : 

Provided as follows : — 

(а) for the purpose of making an arrest under this section, no 
dwelling-house shall be entered after sunset or before sunrise, and no 
outer door of a dwelling-house shall be broken open. But, when the 
officer authorized to make the arrest has duly gained access to any dwell- 
ing-house, he may unfasten and open the door of any room in which he 
has reason to believe the judgment-debtor is to be found : provided that, 
if the room be in the actual occupancy of a woman who is not the judg- 
ment-debtor, and who, according to the customs of the country, does not 
appear in public, the officer shall give.notice to her that she is at liberty 
to withdraw ; and, after allowing a reasonable time for her to withdraw, 
and giving her every reasonable facility for withdrawing, he may enter 
such room for the purpose of making the arrest : 

(б) when the decree in execution of which a judgment-debtor is 

arrested is a decree for money, and the judg- 
ment-debtor pays the amount of the decree 
and the costs of the arrest to the officer arresting him, such officer sh&Jl 
at once release him. 

The Local Government may, by notification published in the official 
Gazette, direct that, whenever a judgment-debtor is arrested in execu- 
tion of a decree for money and brought before the Court under this 
section, the Court shall inform him that he may apply under Chapter 
XX. to be declared an insolvent, and that be will be discharged if he 
has not committed any act of bad faith regarding the subject of bis 
application, and if he places all his property in possession of a receiver 
appointed by the Court. 

If, after such publication, the judgment-debtor express his inten- 
tion so to apply, and if he furnish sufficient security that he will appear 
when called upon, and that he will, within one month, apply under sec- 
tion 344 to be declared an insolvent, the Court shall release him from 
arrest : 

But if he fails so to apply, the Court may either direct the security 
to be realized, or commit him to jail in execution of the decree. 

In the case of a surety such security may be realized in manner 
provided by section 253. 

Tai^above section applies to M. S. C. C. ; also to P. S. G. C., except the last 

three clansOs. 
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Act X. of 1877, s. 336, cl. 5, applies to Small Cause Court debtors, abd such 
persons can obtain the benefit of chap. xx. of that Act by applying to a Court 
which has jurisdictien under that chapter. — Syed Moidin v. Sundaramurthia, I. L. R.. 
2 Mad. 9. ^ ’ 

It is not necessary that a special order of Court should be made, empowering 
an officer authorized to arrest a purda-nasliin lady to enter the zandna of the house in 
which she resides. Under s. 336 of the Civil Procedure Code, if the officer is able 
to enter the house, he may break into any room in the house, including the zandna, 
in order to cfEect the arrest. — S. M. Kadumbinec Dossce v. S. M. Koylashkaminee 
Dossee, I. L. B., 7 Cal. 19.. 

337. Every warrant for the arrest of the judgment-debtor shall 
Warrant for arrest to di- direct the officer entrusted with its execution 

root judgment-debtor to bo to bring him before the Court with all conve- 
bronght np. nient speed, unless the amount which he has 

been ordered to pay, together with the interest thereon and the costa 
(if any) to which he is liable, be sooner paid. 

The above section applies to M. S. C. C. and P. S. C. C. 

338. The Local Government may from time to time prescribe scales, 
Scales of anbaistenoe- graduated according to rank, race, and national- 

nllowanoes. ity, of monthly allowances payable for the sub- 

sistence of judgment-debtors. 

The above section applies to M. S. C. C. and P. S. C. C. 

339. No judgment-debtor shall be arrested in execution of a decree 
Judgment-debtoK^s sub- unless und until the decree-holder pays into 

Bistence-money. Court such sum as, having regard to the scales 

so fixed, the Judge thinks sufficient for the subsistence of the judg- 
ment-debtor from his arrest until he can be brought before the Court. 

When a judgment-debtor is committed to jail in execution of a 
decree, the Court shall fix for his subsistence such monthly allowance 
as he may be entitled to according to the said scales, or, where no such 
scales have been fixed, as it considers sufficient with reference to the 
class to which he belongs. 

The monthly allowance fixed by the Court shall be supplied by 
the party on whose application the decree has been executed; by monthly 
payments in advance before the first day of each month. 

The first payment shall be made to the proper officer of the Court 
for such portion of the current month as remains unexpired before the 
judgment-debtor is committed to jail, and the subsequent payments 
(if any) shall be made to the officer in charge of the jail. 

The above section applies to M. S. C. C. and P. S. C. C. 

340. Sums disbursed by the decree-holder for the subsistence of the 
Subsistence-money to bo judgment-debtor in jail shall be deemed to be 

costs in suit. costs in the suit : 

Provided that the judgment-debtor shall not be detained in jail or 
arrested on account of any sum so disbursed. 

The above section applies to M. S. C. C. and P. S. C. C. 

Belease of judgment-debt- 341. The judgment-debtor shall be dis- 

or. charged from jail. 
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(ni) on the amount mentioned in the Trarrant of committal being 
paid to the officer in charge of the jail ; or 

(b) on the decree being otherwise fully satisfied ; or 

(o) at the request of the person on whose application he has been 
imprisoned ; or 

(d) on such person omitting to pay the allowance as hereinbefore 
directed ; or 

(e) if the judgment-debtor be declared an ii^olvent, as hereinafter 
provided ; or 

(/) when the term of his imprisonment, as limited by section 342, 
is fulfilled: 

Provided that, in the second, third, and fifth cases mentioned in 
this section, the judgment-debtor shall not be discharged without the 
order of the Court. 

A judgment-debtor discharged under this section is not thereby 
discharged from his debt ; but he cannot be re-arrested under the decree 
in execution of which he was imprisoned. 

The above section applies to M. S. C. C. and P. S. C. C. 

The decree in an administration-suit directed A, a party to the suit, to pay over 
a sum of money, which she admitted was in her hands, to her own attorney in the 
suit, to be applied by him as directed by the decree. A refused to pay over the 
money, and she was imprisoned for disobedience to the Court’s order. After she 
had been in prison for six months, she applied to the Judge of the Court below, 
under Act X. of 1877, s. 341, to be disdmrged. This order was refused. Heldy 
on appeal, that the proceeding under wliich A had been imprisoned was not in 
execution of a decree, hut that slie was imprisoned under process of contempt, 
and that the provisions of ss. 341 and 342 did not apply to the case. — Martin v. 
Lawrence, I. L. R., 4 Cal. 655. 

Imprisonment not to ex- 342. No persou shall be imprisoned in exef 

coed six months. cutiou of a decree for a longer period than sii 

mouths; ^ 

or for a longer period than six weeks if the decree be for the 
When not to exceed six ment of a sum of money not exceeding 
weeks. rupees. 

The above section applies to M. S. C. C. and P. S. C. C. 

The decree in an administration-suit directed A, a party to the suit, to pay over 
a sum of money, which she admitted was in her hands, to her own attorney in the 
suit, to be applied by him as directed by the decree. A refused to pay over the 
money, and she was imprisoned for disobedience to the Court’s order. After she had 
been in prison for six months, she applied to the Judge of the Court below, under 
Act X. of 1877, s. 341, to be discharged. This order was refused. Heldy on appeal, 
that the proceeding under which A had been imprisoned was not in execution of a 
decree, but that she was imprisoned under process of contempt, and that the pro- 
visions of ss. 341 and 342 did not apply to the case. — ^Martin v. Lawrence, 1. L. B., 
4 Cal. 655. 

343. The officer entrusted with the execution of the warrant shall 
endorse thereupon the day on, and the manner 
SndoTBement of warrant. which it was executed, and, if the latest day 

specified in the warrant for the return thereof has been exceeded, the 
reason of the delay, or if it was not executed, the reason why it was not 
executed, and shall return the warrant with such endorsement to the 
Court. 
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If the endorsement is to the effect that such officer is unable to 
execute the warrant, the Court shall examine him«on oath touching his 
alleged inability, and may, if it thinks fit, summon and examine wit* 
nesses as to such inability, and shall record the result. 

The above section applies to M. S. C. C. and P. S. C. C. 


. CHAPTER XX. 

Of Insolvent Judgment-debtors. 

344. Any judgment-debtor arrested or imprisoned in execution of . 

Power to apply for do- R decree for money, or against whose property j 
olaration of inaoivenoy. an Order of attachment has been made in exe- 
cution of such a decree, may apply in writing to be declared an iusol* > 
vent. ; 

Any bolder of a decree for money may apply in writing that the / 
judgment-debtor may be declared an insolvent. j 

Every such application shall be made to the District Court within^ 
the local limits of whose jurisdiction, the judgment-debtor resides or is 
in custody. 

A PERSON applying under Act X. of 1877, s. 344, must satisfy the Court that 
his case comes within the provisions of s. 351, and the burden of proof lies upon 
him. An order dismissing such an application is appealable under s. 588. — 
Mumtaz Hossein v. Brij Mohun Tkakoor, I. L. B., 4 Cal. Followed in 1. L. R.. 

6 Cal. 168. 

Thebe is no appeal from an order made under Act X. of 1877, s. 351, refusing 
to grant an application to be made an insolvent. The appeal allowed under s. 588, 
cl. 17, so far as an order under s. 351 is concerned, is on behalf of the judgment- 
creditor only. — Juggutjeebun Gooptoo r. Haro Coomar Pal, I, L. R., 5 Cal. 719- 
Dissented from in I. L. R., 6 Cal. 168. 

The Deputy Commissioner of Akyab, sitting as District Judge, has power to 
entertain applications under Act X. of 1877, chap, xx, S. 6 (d) of that Act interposes 
no obstacle in the way of his dealing with such applications, nor does the exercise of 
such power in any way affect the jurisdiction of the Recorder of Rangoon” sitting 
as an Insolvent Court in Akyab within the meaning of that section. — In re Abdool 
Hamed, I. L. R., 4 Cal. 94. 

The effect of Act X. of 1877, s. 5, coupled with sch. 2, is to render the whole of 
chap. XX. (relating to insolvent debtors) inapplicable to a a Mufassal Small Cause 
Court, notwithstanding the words “any Court other than a District Court” and any 
Court situate within his district, which occur in that section. Consequently the Go- 
vernment Resolution of 3rd April 1878, investing the Judge of the Small Cause 
Court at Ahmedahad with powers, under the said chapter, to adjudicate in insolvency 
matters, is ultra vires and invalid. — ^Lallu Ganesh v. !^nchhod Kahand^s, I. L. R., 2 
Bom. 641. 

CoBtentacfapplioatJoD. . ^ 346. 'Uie application when made by the 
judgment-debtor, shall set forth — 

(a) the fact of his arrest or imprisonment, or that an order for 
the attachment of his property has been made, the Court by whose 
order be was arrested or imprisoned, or by which the order of attach- 
ment was made, and, where he has been arrested or imprisoned, the 
place in which he is in custody ; 

(b) the amount, kind, and particulars of his property, and the value 
of any such property not consisting of money 

(c) the place or places in which such property is to be fo«nd ; 
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{d) his willingness to put it at .the disposal of the Court ; 

(e) the amount pud particulars of all pecuniary claims against 
him ; and 

(/) the names and residences of his creditors, so far as they are 
known to or can be ascertained by hbn. 

The application, when made by the holder of a decree for money, 
shall set forth the date of the decree, the Court by which it was passed, 
the amount remaining due thereunder, and the place where the judg- 
ment-debtor resides or is in custody. 

346. The application shall be signed and verified by the applicant 
SnbscriptiooaDdverifica- in manner hereinbefore prescribed for signing 

tion of application. and verifying plaints. 

347. The Court shall fix a day for hearing the application, and 
Semce of copy of appli- shall cause a copy thereof, with a notice in 

cation and notice. writing of the time and place at which it will be 

heard, to be stuck up in Court and served at the applicant’s expense — 

where the applicant is the judgment-debtor — on the holder of the 
decree in execution of which he was arrested or imprisoned or the order 
of attachment was made, or on the pleader of such decree- holder, and 
on the other creditors (if any) mentioned in the application : 

where the applicant is the decree-holder — on the judgment-debtor 
or bis pleader. 

The Court may, if it thinks fit, publish, at the applicant’s expense, 
the application in such official Gazettes and public newspapers as it 
thinks fit. 

Where the applicant is the judgment-debtor, the Court may 
exempt him from any payments under this section if satisfied that he is 
unable to make them. 

348. The Court may also, if it thinks fit, cause a like copy and 
Power to serve other or6. notice to be served on any other person alleg- 

ditors. iijg himself to be a creditor of the applicant, 

and applying for leave to be heard on the application. 

349. Where the judgment-debtor is under arrest, the Court may. 
Powers of Coart as to pending the hearing under section 350, order 

judgment-debtor under ar- him to be immediately committed to jail, or leave 
him in the custody of the officer to whom the 
service of the warrant was entrusted, or release him on his furnishing 
sufficient security that he will appear^when called upon, 

350. On the day so fixed, or on any subsequent day to which the 
Procedure at hearing. Court may adjourn the hearing, the Court shall 

examine the judgment-debtor, in the presence 
of the persons on whom such notice has been served or their pleaders, 
as to his then circumstances and as to his future means of payment, 
and shall hear the said decree-holder, the other creditors mentioned in 
the application, and the other persons (if any) alleging themselves to be 
creditors, in opposition to the judgment-debtor’s discharge; and may, if 
it thinkfi fit, grant time to the said decree-holder and other creditors or 
persons to adduce evidence showing that the judgment-debtor is not 
entitled be declared an insolvent 
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cy and appointment of re- 361. If the Court satisfied— 

ceiver. 

(а) that the statements in the application are substantially true ; 

(б) that the judgmeut-debtor has not, with intent to defraud hia 
creditors, concealed, transferred, or removed any part of his property 
since the institution of the suit in which was passed the decree in exe- 
cution of which he wfis arrested or imprisoned, or the order of attach- 
ment was made, or at any subsequent time ; 

(c) that he has not, knowing himself to be unable to pay his debts 
in full, recklessly contracted debts or given an unfair preference to any 
of his creditors by any payment or disposition of his property ; 

(d) that he has not committed any other act of bad faith regard- 
ing the matter of the application, 

the Court may declare him to be an insolvent, and may also, if it 
thinks fit, make an order appointing a receiver of his property, or if it 
does not appoint such receiver, may discharge the insolvent. 

If the Court is not so satisfied, it shall make an order rejecting the 
application. 

An order refusing to grant an application to be made an insolvent is appealable 
under cl. 17, s. 588 of the Code of Civil Procedure. Such an order must be consi- 
dered to be one made under s. 351. — ^Nubbi Buksh r. Chasni, I. L. R., 6 Cal. 168. 

A PERSON applying under Act X. of 1877, s. 344, must satisfy the Court that 
his case comes within the provisions of s. 351, and the burden of proof lies upon 
him. An order dismissing such an application is appealable under s. 588.t- 
Mumtaz Hossein v. Brij Mohun Thakoor, I. L. R., 4 Cal. 888. Followed in I. L. B., 
6 Cal. 168. 

An appeal lies against an order passed under section 351 of Act X. of 1877, 
although it was an order refusing to declare petitioner an insolvent. The words used 
in cl. d of s. 351, ‘^the matter of the application,” embrace the insolvency, 
and all the facts and circumstances material to explain the insolvency. Acts of bad 
faith towards creditors just at the period at which the applicant was contemplating 
insolvency may be held to be part of the matter of the application. A Judge w-ould 
not be exercising a right discretion under section 351 if he refused relief in the case 
of persons who, although knowing that they had not the means of paying at the 
time the debt was contracted, yet honestly believed upon reasonable grounds that 
they would have the means of paying eventually. — Bdvachi Packi v. Pisree, Leslie, 
& Co., I. L. R., 2 Mad. 219. 


352. The creditors mentioned in the application, and the other 
Creditors to prove their persons (if any) alleging themselves to be cre- 
debtfl. ditors of the insolvent, shall then produce evi- 

dence of the amount and particulars of their respective pecuniary claims 
against him ; and the Court shall, by order, determine the persons who 
have proved themselves to be the insolvent’s creditors and their respective 
debts, and shall frame a schedule of such per- 

oOllOQQlO tiO D 0 irftlllOCl* 1 j i_ A j 1 1 j.* j ^ 

sons and debts ; and the declaration under sec- 
tion 351 shall be deemed to be a decree in favour of each of the said 
creditors for their said respective debts. 

A copy of every such schedule shall be stuck up in the Court-house. 

Nothing in this section shall be deemed to entitle a partner in an 
insolvent-firm, or, when he has died before the insolvency, his legal re- 
p resentative, to prove in competition with the creditors of thtd firm. 
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863. Any creditor of the iosolvent who is not mentioned in such 
Applications by unsoha- schedule may apply to the Court for permission 
doled creditors. to produce evidence of the amount and parti- 

culars of his pecuniary claims against the insolvent, and, in case the 
applicant proves himself to be a creditor of the insolvent, for an order 
directing his name to be inserted in the schedule as a creditor for the 
debt so proved. 

Any creditor mentioned in the schedule may apply to the Court 
for an order altering the schedule so far as regards the amount, nature, 
or particulars of his own debt, or to strike out the name of another 
creditor, or to alter the schedule so far as regards the amount, nature, 
or particulars of the debt of another creditor. 

In the case of any application under this section, the Court, after 
causing such notices as it thinks fit to be served, at the applicant’s 
expense, on the insolvent and the other creditors, and hearing their 
objections (if any), may comply with or reject the application. 

354. Every order under section 351 shall be published in the local 
Effect of order appoint- official Qazette, and^hall operate to vest in the 
ing Receiver. Receiver all the insolvent’s property (except 

the particulars specified in the first proviso to section 266), whether 
set forth in his application or not. 

365. The Receiver so appointed shall give such security as the Court 
Receiver to give security niay ditect, and shall possess himself of all such 
and collect assets. property, except as aforesaid ; 

and on his certifying that the insolvent has placed him in posses- 
Discharge of insolvent. thereof, Of has doue everything in his 

power for that purpose, the Court may discharge 
the insolvent upon such conditions (if any) as the Court thinks fit. 

Duty of Receiveiv Receiver shall proceed under the 

direction of the Court— 

(a) to convert the property into money : 

(5) to pay thereout debts, fines, and penalties (if any) due by the 
insolvent to Government : 

(c) to pay the said decree-holder’s costs : 

(d) to discharge, according to their respective priorities, all debts 
secured by mortgage of the insolvent’s property : 

(e) to distribute the balance among tbe scheduled creditors rate- 
ably according to the amounts of their respective debts and without 
any preference : 

and such Receiver may retain, as a remuneration for the perform- 
His right to remmiera- ance of his duties, a commission, to be fixed 
by the Court, not exceeding the rate of five per 
centum upon the amount of the balance so distributed (the amount of 
Heliveiy of snrplas. commission so retained being deemed a 

distribution), and shall deliver the surplus (if 
any) to the insolvent or his legal representative : 

Provided that, in any local area in which a declaration has been 
made under section 320 and is in force, no sale of immoveable property 
paying revenue to Government or held or let for agricultural purposes 
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shall be made by the Receiver.; but, after he has sold the 'other pro- 
perty of the insolvent, the Court shall ascertain (a) the amount re- 
quired to satisfy the claims of tl>e scheduled -credithrs after deducting 
the monies already received, (6) the immoveable ,prof>erty of the in- 
solvent remaining unsold, and {c) the incumbrances (if any) existing 
thereon, and shall forward a statement to the Collector containing the 
particulars aforesaid.; and thereupon the C'dlector shall proceed to raise 
the amount so required by the exercise of such of the powers conferred 
on him by sections d22*to >325 (both inclusive) as he thinks fit, and sub- 
ject to the provisions of those sections, so far as they may be applicable ; 
and shall hold at the disposal! of the Court all sums that may come to 
hands by such exercise. 

367. An insolvent discharged under section 351 or 355 shall not 
Effect of disoharge. arre.sted or imprisoned on account of any of 

the scheduled debts. But (subject to tlie pio- 
visions of section 358) his property, whether previously or subsequently 
acquired (except the particulars speeiried in the first proviso to section 
266, and except the property vested in the Receiver), shall, by older of 
the Court, be liable to attachment and sale until the debts due to the 
scheduled creditors are satisfied to the extent of one-third, or until the 
expir}” of twelve years iroui the date of the order of disclrarge under 
section 351 or 355. 


353. If the aggregate amount of the scheduled dobtsis twohundred 
Declaration that insol- mpecs Or a less suin, the Court may, and in 
vent is discharged .from lu any case after the scheduled debts have been 
satisfied to the extent ot one-third, or after the 
expiry of twelve years from the order of dischaige, the Cniirt shall, 
•declare the insolvent discharged as aforesaid absolved from further 
liability in respect of such debts. 

Procednre incaseofdis- 359. Whenever, at the hearing under sec- 

'honest applicant. tion 350, it is proved that the applicant has 

{a) been guilty, in his application, of any concealment or of wil- 
fully making any false statement as to the debts due by him, or respect- 
ing the property belonging to him, whether in possession or in ex- 
pectancy, or held for him in trust ; 

(6) fraudulently concealed, transferred, or removed any property ; or 
(c) committed any other act of bad faith regarding t^e matter of 
the application, 

the Court shall, at the instance of any of his creditors, sentence 
him by order in writirig to impiisonment for a term which may extend 
to one year from the date of committal. 

Or the Court may, if it think fit, -send him to the Magistrate to be . 
dealt with according to law. 


360. The Local Government may, by notification in the official 
InveBfcmcnt of other Courts Gazette, invest any Court other than a District 
with powers of District Court with the powers couferroil on District 
c g Courts by sections 34j4f to 359 (both inclusive), 

rana er o oases. District Judge may transler to any 

Court situate in his district^ and so invested, any case instituted under 
section 344. 


Pb. 19 
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Any Court so invested may entertain any application under section 
344 by any person arrested in execution of a decree of such Court. 

Nothing in this chapter shall apply to any Court having jurisdiction 
in the towns of Rangoon, Maulmain, Akyab, and Bassein, where the pro- 
perty of the judgment-debtor exceeds in value two thousand five hundred 
rupees, or the amount of the pecuniary claims against him exceeds five 
thousand rupees, or such property, or any part thereof, is situate outside 
British Burma. 

The above section applies to M. S. C. C. 


PART II. 

OF INCIDENTAL PROCEEDINGS. 


CHAPTER XXI. 

Of the Death, Marriage, and Insolvency of Parties. 

No abatement by party’s 3G1. The death of a plaintiflT or defendant 

death, if right to ane sur- shall not cause the suit to abate if the right to 
sue survives. 

IlUiairations. 

(o.) A covenants with B and C to pay an annuity to B during C’s life. B and 
C sue A to compel payment. B dies before the decn c : the right to sue survives to 
C, and the suit does not abate. 

(6.) In the same case, all the parties die before decree. The right to sue sur- 
vives to the representative of the survivor of B and C, and he may continue the suit 
against A’s representative. 

(c.) A sues B for libel. A dies. The right to sue does not survive, and the 
suit abates. 

(d.) A, a member of a Hindu joint family under the Mit^kshara law, institutes 
a suit for partition of the family property. A dies leaving B, a minor son, his heir. 
The right to sue survives to B, and the suit does not abate. 

The above section applies to M. S. C. C. and P. S. C. C. 

362. If there be more plaintiffs or defendants than one, and any 

Procedure in case of death ‘he right to ^.e survives 

of one of several plaintiffs ^ the surviving plaiiitiii ur plaintiffs alone, or 
or defendants, if right to against the Surviving defendant or defendants 
sue survive. alone, the Court shall cause an entry to that 

effect to be made on the record, and the suit shall proceed at the in- 
stance of the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 

The above section applies to M. S. C. C. and P. S. C. C. 

363. If there be more plaintiffs than one, and any of them dies. 

Procedure in oBse of death "pht to sue does iiot Survive to the 

of one of several plaiutiffs Surviving plaintiff Of plaintiffs alone, but siir- 
wbere right to sue survives vives to him OF them and the legal represenra- 

‘deceased plaintiflf joiutlj, the Court 
may, on the application of such legal repre* 
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sentative, enter his name on the record in tlie place of such deceased 
plaintitf, and the suit shall proceed at the instance of the surviving 
plaintiff or plaintiffs and such legal representative. 

" The above section applies to M. S. C. C. and P. S. C. G. 

If a plaintiff dies after decree, hia representatives are not bound to apply within 
60 days to be made parties to the suit, but have the same time to tile an appeal 
as the plaintiff would have had. The Civil Procedure Code, ss. 363 — 365, and the 
Limitation Act, sch. ii., art. 171, do not apply to the case of a plaintiff dying 
after decree. — Ramaniida Sastri, a minor under the guardianship of the executors 
Miittus^irii Ayyar and another (Plaintiffs), Appellants, r. Minatchi Amnial and 
another (Defendants), Respondents, I. L. R., 3 Mad. 236. 

Sch. 2, art. 171 of the above Act, which gives a period of sixty days to a person 
claiming to be the legal representative of a deceased plaintiff under Act X. of 1877, 
s. 363 or s. 365, does not apply to the representative of a deceased judgment-debtor 
claiming admission to continue execution-proceedings commenced by liim. A.ct X. 
of 1877 docs not provide that applications for execution shall, like suits, abatej^ 
the death of tlie judgment-creditor. Such a representative may, tlierefore, conqjffli 
at an}^ time, as his coming in is contemplated in sch. 2, art. 179, expl. 1 of Alfc'XV. 
of 1877, subject always to the same conditions as would apply to his principal. — 
Gulabdas «. Lakshman Narhar, I. L. R., 3 Bom. 221. 

364. If, within tlie time limited By” law, no application be made to 

„ , , the Court by any person claiming to be the 

plication made by reore- legal representative of a deceased plaintiff, the 
Ben tative of deoeased plaint- suit shall proceed at the instance of the surviv- 
ing plaintiff or plaintiffs ; 

and the legal representative (if any) of the deceased plaintiff shall 
be made a parry, and shall be interested in and bound by the decree 
passed in tlie suit, in the same manner as if the suit had proceeded at 
his instance conjointly with the surviving plaintiff or plaintiffs. 

The above section applies to M. S. C. C. and P. S. C. C. 

365. In case of the death of a sole plaintiff or sole surviving 
Procedure in ca«> of death plaintiff, the Court may where the right to/ 

of sole, or sole surviving, 8ue survives, on the application of the legal 
plaintiff. representative of the deceased, enter his name 

in the place of such plaintiff on the record, and the suit shall thereupon 
proceed. 

The above section applies to M. S. C. C. and P. S. C. C. 

If a plaintiff dies after decree, his representatives are not bound to apply within 
60 days to be made parties to the suit, hut have the same time to tile an appeal as 
the plaintiff would have had. The Civil Procedure Code, ss. 363 — 365, and the 
Limitation Act, sch. ii., art. 171, do not apply to the case of a plaintiff dying 
after decree. — RAmanada Sastri, a minor under the guardianship of the executors 
Muttusami Ayyar and another (Plaintiffs), Appellants, v. Minatchi Ammdl and 
another (Defendants), Respondents, I. L. R., 3 Mad. 236. 

Sch. 2, art. 171 of the above Act, which gives a period of sixty days to a person 
claiming to be the legal representative of a deceased plaintiff under Act X. of 1877, 
B.-363 or s. 365, does not apply to the representative of a deceased judgment-debtor 
claiming admission to continue execution-proceedings commenced by him. Act X. 
of 1877 does not provide that applications for execution shall, like suits, abate by 
the death of the judgment-creditor. Such a representative may, therefore, come in 
at any time, as his coming in is contemplated in sch. 2, art. 179, expl. 1 of Act XV. 
of 1877, subject always to the same conditions as would apply to his principal.— 
Gulabdds v. Lakshman Narhar, I. L. R., B Bora. 221. 



468 


DEATH, HARBIAOE, AND INSOLVEl^CT Ot PARTIES; [1882 


S66. If, within the time limited by law, do such application be 
Abatement where do ap- Court by any person claiming ta 

plication by represeutatiTo be the legal representative of the deceased 
vf deceased plaintiff. plaintiff, the Court may pass an order that the 

suit shall abate, and shall, on the application of the defendant, award 
to the defendant the costs which he may have incurred in defending 
the suit, to be recovered from the estate of the deceased plaintiff ; 

or the Court may, if it think proper, on the application of the de^ 
feiidant, and upon such terms as to costs or otherwise as it thinks fit, 
pass such other order as it thinks fit for bringing in the legal represent- 
ative of the deceased plaintiff, or for proceeding with the suit in order 
to a final determination of the matter in dispute, or for both those pur- 
poses, 

Exj)lanati(m . — A certificate of heirship, or a certificate to collect 
debts, does not of itself constitute the person holding it the legal re- 
preseiijbative of the deceased. But when the person holding any such 
certificate obtains thereby property belonging to the deceased, he may 
be treated as a legal representative liable in respect of such property. 

The above section applies to M. S. C. C. and P. S. C. 0. 

An Appellate Court rejected the application of the legal representative of a 
deceased sole plaintiff-appellant to enter his name in the place of such appellant on 
the record, on the gi’ound that such application had not been made within the time 
limited by law, and passed an order that the suit should abate. Held that the order 
of the Appellate Court, passed under the first paragraph of s. 366 of Act X. of 1877, 
not being appealable under cl. 18, s. 588, of that Act, nor being a decree within the 
terms of s. 2, from which a second appeal w’ould he, was not appealable. — ^Ahmad Ata 
(Plaintiff) v, Mata Badal Lul (Defendant), 1. L. R., 3 All. 844. 

367. If any dispute arise as to who is the legal representative of a 
Procedure in case of dia- deceased plaint.ff, the Court may either stay 
pute as to represeiitatiye of the Suit until the fact has been determined in 
deceased plaintiff another suit, OF decide at or before the hearing 

of the suit who shall be admitted to be such legal representative for 
the purpose of prosecuting tlie suit. 

The above section applies to M, S. C. C. and P. S. C. C. 


368. If there be more defendants than one, and any of them die 


Procedure in case of death 
of one of several defend- 
ants. 


before decree, and the right to sue does not sur- 
vive against the surviving defendant or defend- 
ants alone, 


or of sole or sole surviv- and also in case of the death of a sole 


ing defendant. defendant, or sole surviving defendant where 

the right to sue survives, 

the plaintiff may make an application to the Court, specifying the 
name, description, and place of abode of any person whom he alleges to 
be the legal representative of the deceased defendant, and whom he 
desires to be made the defendant in his stead. 


The Court shall thereupon enter the name of such representative 
on the record in the place of such defendant, 

and shall issue a summons to such representative to appear on a 
day to be therein mentioned to defend the suit; 
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and the case shall thereupon proceed in the same manner as if such 
representative had originally been made a defendant, and had been a 
party to the former proceedings in the suit : 

Provided that the person so made defendant may object that he ia 
not the legal representative of the \leceased defendant, or may make 
any defence appropriate to his character as such representative. 

When the plaintiff fails to make such application witliin the period 
prescribed therefor, thp suit shall abate, unless he satislies the Court 
that he had sufficient cause for not making the application within such 
period. 

The above section applies to M. S. C- C. and P. S. C. C.. 

Procedube analogous to that laid down in Act X. of 1877, s. 368, in respect to* 
the death of a defendant, must be applied in the case of the death of a respondent.. 
Where, therefore, a respondent dies during the pendency of an appeal, it is for the 
appellant to take the initiative, and lie is at liberty to select one or more persons to> 
defend the appeal ; and no person, other tlian tlie person so selected, lias a right tO' 
force himself into the proceedings, and to claim to have his name entered as repre- 
sentative of the deceased respondent against tlie appellant's consent. Persons so 
introduced on the record may or may not be tlie real representatives of the deceased 
respondent, but the merits of their claim to be such, on the ground of any right or 
status, such as that of adoption, is iinmatcnal to the determination of the appeal. — 
Lakshmibai v, Balkrishua, I. L. K., 4 Bom. 654. 

369. The marriage of a female plaintiff or defendant shall not 
Suit not abated by mar- cause the suit to abate, but the suit may, not* 

riage of female party. withstanding, be proceeded with to judgment^ 

and, where the decree is against a female defendant, it may thereupon 
be executed against her alone. 

If the case is one in which the husband is by law liable for the 
debts of his wife, the decree may, with the permission of the Court, be 
executed against the husband also ; and, in case of judgment for the 
wife, execution of the decree may, with such permission, be issued upon 
the application of the husband, where the husband is by law entitled 
to the subject- matter of tbe decree. 

The above section applies to M. S. C. C. and P. S, C. C. 

370. The bankruptcy or insolvency of a plaintiff in any suit which 
When plaintir. bank- his assignee or the receiver appointed under 

ruptoy or insolvency bars section 331 might maintain for the benefit of 
•'lit* his creditors shall not bar the suit, unless such 

assignee or receiver declines to continue the suit and to give security 
for the costs thereof within such time as the Court may order. 

If the assignee or receiver neglect or refuse to continue the suit 
Prooednre wben assigneo and to give such security within the time so 
fails to continue suit or ordered, the defendant may apply for the dis- 
give security. missal of the suit on the ground of the plaint* 

iflPs bankruptcy or insolvency, and the Court may dismiss the s«iit and 
award to the defendant the costs which he has incut red in defending 
the same, to be proved as a debt against tbe plaintiff’s estate. 

The above section applies to M. S. C. C. and P. S. C. C. 

371. When a suit abates or is dismissed under this chapter, no 
Effect of abatement or fresh suit shall be brought on the same cause 

dismissal. of action. 
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But the person claiming to be the legal representative of the 
Application to set aside deceased or bankrupt or insolvent plaintiff 
abatement or dismissal. may apply for an order to set aside the order 
for abatement or dismissal ; and, if it be proved that he was prevented 
by any suthcient cause from continuing the suit, the Court shall set 
aside the abatement or dismissal upon such terms as to costs or otherwise 
as it thinks fit. 

The above section applies to M. S. C. C. and P. S. C. C. 

Where a suit was declared abated in 1868 under s. 102 of Act VTII. of 1859 
for non-prosecution l)y the representative of deceased plaintiff : Held that the Civil 
Procedure Code, s. 371, was no bar to a fresh suit instituted in 1880 on the same 
cause of action. — Balikunutli Ranien Menon (3rd Defendant), Appellant, r. Mul- 
laukaji Sri Kumaran Nambudri (Plaintiff), Respondent, I. L. R., 3 Mad. 31. 

Upon the death of a sole plaintiff, if no application to revive is made witliin 
sixty days from the date of the plaintiff’s death, the suit abates. But the Court 
may, under Act X. of 1877, s. 371, revive the suit, on the application of the legal 
representative of the plaintiff within three years from the time when the right to 
apply accrues, if he can shew that he was prevented by sufficient cause from con- 
tinuing the suit. — Bhoyrub Dass Johurry r. Doman Thakoor, I. L. R., 5 Cal. 139. 

372. In other cases of assignment, creation, or devolution of any 
Procedure in case of as- interest pending the suit, the suit may, with 
Bignmeut pending suit. the leave of the Court, given either With the 
consent of all parties or after service of notice in writing upon them, 
and hearing their objections (if any), be continued by or against the 
person to whom such interest has come, either in addition to, or in sub- 
stitution for, the person from whom it has passed, as the ^case may re- 
quire. 

The above section applies to M. S. C. C. and P. S. C. C. 

^ The words, “ pending the suit,” in Act X. of 1877, s. 372, relate to a suit in 
which no final order lias been made. — Gocool Chunder Gossamee v. The Adminis- 
trator-General of Bengal, I. L. R., 5 Cal. 726. 

After a decree had been made in a suit, the case was, in 1875, struck out of 
the board for want of prosecution. No steps were taken to have it restored. In 1879 
both the plaintiff and defendant died. In the same year the heirs of the plaintiff 
instituted a suit against the administrator of the defendant for the purpose of having 
the decree in the original suit carried out. This suit was dismissed by the Court of 
first instance under Act X. of 1877, s. 13 ; but the Appellate Court, holding that the 
original suit was subsisting, and might be reconstituted, directed that the plaintiffs 
should be allowed to amend their plaint by putting it into the form of a petition 
under s. 372 of the same Act. On a petition by the plaintiffs pra3ring that the 
original suit might be revived and restored to the board : Held that the application 
was not barred under sch. 2, art. 178. Even if art. 178 was applicable, the applica- 
tion would not be barred, limitation running from the time when the suit was allowed 
to be reconstituted. — Govind Chunder Goswami v. Rungun Money, I. L. R., 6 Cal. 
60. 

A SUIT was instituted by the trustee appointed under a will, against the execu- 
trix, for the purpose of having the trusts of the will carried into execution. A 
decree was made and certain directions were given for the purpose of having a 
scheme settled, by which the trusts were to be carried out ; but before the scheme 
was finally settled and approved, and while the proceedings were pending, the case 
was struck out of the board for want of prosecution. Sul:)8equently both the plaintiff 
and defendant died. The heirs of the plaintiff then instituted a suit against the 
Administrator-General as representing the estate of the defendant for carrying the 
trusts into execution, and prayed that their suit might be considered as supplemental 
to the original one. Held that the original suit, though no longer upon the board, 
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was capable of revival, and that, if no person were living whose consent might 
be obtained, or to whoin notice might be given, the Court might give leave without 
any such consent or notice, and that the proper course to 4)ui*sue was to allow the 
plaintiffs to amend their plaint by putting it in the form of a petition under Act X. of 
1877, 8. 372, the defendant being at liberty to put in any answer which he might have 
done, if the proceeding had been by petition in the first instance. — Gocool Chunder 
Gossamee v. The Administrator-General 6f Bengal, I. L. R., 5 Cal. 726. 


CHAPTER XXII. 

Of the Withdrawal and Adjustment of Suns. 

373. If, at any time after the iostitution of the suit, the Court ia 
Power to allow plaintiff Satisfied, ou the application of the plaintiff, (a) 

to withdraw with liberty to that the suit must fail by reason of some formal 
bring fresh suit. defect, or (6) that there are sufficient grounds 

for permitting him to withdraw from the suit or to abandon part of his 
claim with liberty to bring a fresh suit for the subject-matter of the suit 
or in respect of the part so abandoned, the Court may grant such per- 
Diissiou ou such terms as to costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit, or abandon part of his 
claim, without such permission, he shall be liable for such costs as the 
Couit may award, and shall be precluded from bringing a fresh suit for 
the same matter or in respect of the same part. 

Nothing m this section shall be deemed to authorize the Court to 
permit one of several plaintiffs to withdraw without the consent of the 
others. 

The above section applies to M. S. C. C. and P. S. C. C. 

374. In any fresh suit instituted on permission granted under the 
Limitation-law not af- last preceding section, the plaintiff shall be 

fected by first suit. bound by the law of limitation in the same 

manuei as if the first suit had not been brought. 

The above section applies to M. S. C. C. and P. S. C. C. 

376. If a suit be adjusted wholly or in part by any lawful agree- 
Compiomise of suits. O'’ compromise, or if tlie defendant satisfy 

the plaintiff in respect to the whole or any 
part of the matter of the suit, such agreement, compromise, or satisfac- 
tion shall be recorded, and the Couit shall pass a decree iti accordance 
therewith so far as it relates to the suit, and such decree shall be final, 
so far as relates to so much of the subject-matter of the suit as is dealt 
with by the agreement, compromise, or satisfaction. 

The above section applies to M. S. C. C. and P. S. C. C. 


CHAPTER XXIII. 

Of Payment into Court. 

376. The defendant in any suit to recover a debt or damages may, 
Deposit by defendant of at any stage of the suit, deposit in Court such 
amount m satisfaction of sum of money as he considers a satisfaction in 
full of the claim. 

The above section applies to M. S. C. C.' and P. S. C. C. 
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377. Notice in writing of ihe deposit shall be given through the 

Kotioe of depoBit. Court by the defendant to the plaintiff, and the 

amount of tlie deposit shall ^(unless the Court 
otherwise directs) be paid to the plaintiff on his application. 

— The above section applies to M. S. C. C. and P. S. CL C. 

378. No interest shall be allowed to the plaintiff on any sum de- 
Intnreat on deposit not posited by tl>e defendant from the date of the 

allowed to plaintiff after receipt of such notice, whether the sum deposit- 
ed be iu full of tl>e daiin or fall slrort thereof. 


The above section applies te M. S. C. CL and P. S. C. G. 

379. If the plaintiff accept such amount only as satisfaction in part 
Procodare whore plaint- of his clium, he may prosecfute his suit for the 
iff accepts deposit us sa- bahince ; and if the Court decides that the 
tisfaotion in part. deposit by the defeidant was a fufl satisfaction 

of the plaint.iflTs claim, the plaintiff mast pay the costs of the suit 
incurred after the deposit and the costs incurred previous thereto, so 
far as they were caused by excess in the plaintiffs claim. 

If the plaintiff accept such amount as satisfaction in full of his 
Procodnro where he no- claim, he shall present to the Court a state- 
cseptsit as satLsfaotion in men t t© that effect, and euch statement shall 
^ be fih*d, .and the Court shall pass judgment 

accordingly, and, in directing by whom the costs of each party are to he 
paid, the Court shall consider which of the parties is most to blame for 
the litigation. 

lUustraHons, 


(a.) A owes B Rs. 100. B sues A for the amount, having made no demand for 
payment and having no reuBoii to believe that the delay caused by making a demand 
would place him at a disadvantage. On the plaint being filed, A pays the moiiry 
into Court. B accepts it in full satisfaction of his claim, but the Court should not 
allow him any costs, the litigation being presumably groundless on his part. 

(6.) B sues A under tlie eircuiiistanccs mentioned in illustration (a). On the 
plaint being filed, A disputes the claim. Aftei wards A pays the money into Court. 
B accepts it in full satisfaction of his claim. The Court should also give B his costs 
of suit, A’s conduct liaving shown tliat the litigation was necessary. 

(c.) A owes B Us. lOU, and is willing to pay him that sum without suit. B 
claims Us. 150, and sues A for that amount. On the plaint being filed, A pays Rs. 100 
into Court, and disputes only his liability to pay the remaining Rs. 50. B accepts 
the Rs. 100 in full satisfaction of his claim. The Court should order him to pay 


A^s costs. 


The above section applies to M. S. C. C. and P. S. C. C. 


CHAPTER XXIV. 

Of Requiuinq SEcuKinr for Costs. 

380. If, at the iastitutioo or at any subaeqneat stage of a suit, it 
When for cost. appea« to the Court ti.at a sole plaintiff is 

fnay be 'required from plaint- or [wli6D th©r© 8»r© mor© plaintiuS bhan. on©) 
•ff at any stage of anit. that all the plaintiffs are, residing out of British 

India, and that such plaintiff does not, or that no one of such plaintiffs 
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does, possess any sufficient immoveable property within British India 
independent of the prof^rty in suit, the Court may, either of its own 
motion or on the application of any defendant, order the plaintiff or 
plaintifls, within a time to be fixed by the order, to give security for 
the payment of all costs incurred and likely to be incurred by any 
defendant* 

The above section applies to M. S. C. C. and P. S. C. C. 

The meaning to be gtven to the word “residence” in legislative enactments 
depends upon the intention of the Legislature in framing the particular provision in 
which the word is used. The residence intended in Act X. of 1877, s. 380, is residence 
under such circumstances as will afford a reasonable probability that the plaintiff 
will be forthcoming when the suit is decided.— Mahomed Shuffli r. Laldin Abdula, 
L L. R., 3 Bom. 227. 

381. la the event of such security not being furnished within the 
Effect of failure to fur. time SO fixed, the Court shall dismiss the suit, 

nish security, unless the plaintiff or plaintiffs be permitted 

to withdraw therefrom under the provisions of section 373. 

The above section applies to M. S. C. C. and P. S. C. C. 

382. Whoever leaves British India under such circumstances as to 
Residence out of British afford reasonable probability that he will not 

India. be forthcoming whenever he may be called upon 

to pay costa shall be deemed to be residing out of British India within 
the meaning of section 880. * 

The above section applies to M. S. C. C, and P. S. C. C. 


CHAPTER XXV. 


Op Commissions. 


A, — Cmimisaions to examine Witnesses. 


383. Any Court may, in any suit, issue a commission for the exa- 
CafleBinwhidiCourtmay mination, on interrogatories or otherwise of 
issue commission to examine persons resident Within the local limits of its 
witness. jurisdiction, who are exempted under this Code 

from attending the Court, or who are, from sickness or infirmity, unable 
to attend it. 

The above section applies to M. S. C. C. and P. S. C. C. 


384. Such order may be made by the Court either of its own 
motion, or on the application, supported by 
Order for commission. affidavit or otherwise, of any party to the suit 

or of the witness to be examined. 


The above section applies to M. S. C. C. and P. S. C. C. 

385. The commission for the examination of a person who resides 
When witness resides within the local limits of the jurisdiction oi 
within Court’s jurisdiction, the Court issuing the same may be issued to 
any person whom the Court thinks fit to execute the same. 

The above section applies to M. S* C. C. and P* S. C. C. ^ 

Pr. 20 
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PenonB for whose exami- 386. Any Court may, in any suit, issue a 
natira oonunisBioii roaj for the examination of — 

(а) any person resident beyond the local limits of its jurisdiction ; 

(б) . persons who are about to leave such limits before the date on 
which they are required to be examined in Court ; and 

(c) civil and military officers of Government who cannot, in the 
opinion of the Judge, attend the Court without detriment to the public 
service. 

Such commission may be issued to any Court, not being a High 
Court or the Court of the Recorder of Rangoon, within the local limits 
of whose jurisdiction such person resides, or to any pleader of a High 
Court whom the Court issuing the commission thinks fit to appoint. 

The Court, on issuing any commission under this section, shall 
direct whether the commission shall be returned to itself or to any 
subordinate Court. 

The above Bection applies to M. S. 0. C. and P. S. C. 0. 

Subsequently to the institution of the plaintiffs* suit, one of tbe^ defendants 
died, and his son, as his legal representative, was made a defendant in his stead. 
The new defendant (inter alia) objected that his father had been dead more than six 
months before the application of the plaintiffs to make him a defendant, and that, 
therefore, the suit should abate, as provided by the last clause of s. 368 of the Civil 
Procedure Code, Act X. of 1877 (introduced by the amending Act, XIL of 1879), 
and art. 171B of the Limitation Act, XV. of 1877, which prescribes a period of sixty 
days within which an application should be made to have the representative of a 
deceased defendant made a defendant to a suit. When the amending Act, XII. of 
1879, was passed— that is, on the 29th of July, 1879,— the original defendant had 
been dead more than six months ; but the plaintiff made an application to have the 
representative of the deceased defendant made a defendant before the publication 
of the Act in the local Gazette. Seld that the provisions of art. 171B of the Limita- 
tion Act should not be given retrospective effect, and that the plaintiffs* applica- 
tion was not time-barred. The general rule as laid down in Reg. v. Dordbji (11 
Bom. H. C. Rep. 117)— that “ an Act of limitation, being a law of procedure, 
governs all proceedings, to which its terms are applicable, from the moment of its 
enactment, except so far as its operation is expressly excluded or postponed**— 
admits of the qualification that, when tlie retrospective application of a statute of 
limitation would destroy vested rights, or inflict such hardship or injustice as could 
not have been within the contemplation of the Legislature, then the statute is not, 
any more than any other law, to be construed retrospectively. — ^Khusdlbhdi and 
others (Plaintiffs), Applicants, v. Kdbhdi and others (Defendants), Opponents, 
1. L. R., 6 Bom. 26. 

387. When any Court to which application is made for the issue 

Comminion to examine oi a commission for the examination of a jpw- 
witness not within British son residing at any place not witnin i5ritisii 
India. India is satisfied that his evidence is necessary, 

the Court may issue such commission. 

The above section applies to M. S. C. C. and P. S. C. C. 

Oonrt to examine witnem 388. Every Court receiving a commisaon 
purauant to commissioo. for the examination of any person shail examine 
him pursuant thereto. 

^ The above section applies to M. S. C. 0. and P. S. C. C. 
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889. After the commission has been duly executed, it shall be 
8eiarn of oommission returned, together ivith .the evidence taken 

with depositions of wit- under it, to the Court out of which it issued, 
unless the order for issuing the commission has 
otherwise directed, in which case the commission shall be returned in 
terms of such order ; and the commission and the return thereto, and 
the evidence taken under it, shall (subject to the provisions of the next 
following section) form^ part of the record of the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

890. Evidence taken under a commission shall not be read as evi- 
When depositions may be dence in the suit without the consent of the 

read in evidence. party against whom the same is offered, unless 

(а) the person who gave the evidence is beyond the jurisdiction of 
the Court, or dead, or unable, from sickness or infirmit}^, to attend to be 
personally examined, or exempted from personal appearance in Court, or 

(б) the Court, in its discretion, dispenses with the proof of any of 
the circumstances mentioned in the last preceding clause, and author- 
izes the evidence of any person being read as evidence in the suit, not- 
withstanding proof that the cause for taking such evidence by commis- 
sion has ceased at the time of reading the same. 

The above section applies to M. S. C. C. and P. S. C. C. 


ProvisioDB as to ezecation 
and return of commissions 
to apply to commissions 
issued by foreign Courts. 


391. The provisions hereinbefore contained 
as to the execution and return of commissions 
shall apply to commissions issued by 


(a) Courts situate beyond the limits of British India and established 
by the authority of Her Majesty or of the Governor-General in Council, 
or 

(5) Courts situate in any part of the British Empire other than 
British India, or 

(c) Courts of any foreign country for the time being in alliauca 
with Her Majesty. 


The above section applies to M. S. C. C. and P. S. C. C. 


B. — Commissions for local Investigations, 

392. In any suit or proceeding in which the Court deems a local 
Commissiou to make local investigation to be requisite or proper for the 
investigations. purpose of elucidating any matter in dispute, 

or of ascertaining the market-value of any property, or the amount of 
any mesne-profits or damages or annual nett profits, and the same 
cannot be conveniently conducted by the Judge in person, the Court 
may issue a commission to such person as it thinks fit, directing him to 
make such investigation and to report thereon to the Court ; 

Provided that, when the Local Government has made rules as to 
the persons to whom such commission shall be issued, the Court shall 
be bound by such rules. 

The above eection applies to M. S. C. C. and P. S. C. C. • 
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393. The Commissioner, after such local inspection as he deems 
Procedure of Commiff. necessary, and after reducing to ’writing the 
Bioner. evidence taken by him, shall return such evi- 

dence, together with his report in writing, signed with his name, to the 
Court. 

The report of the Commissioner and the evidence taken by him 
Beport and depositions to (but not the evidence without the report) shall 
be evidence in suit. be evidence in the suit, and shall form part of 

the record ; but the Court, or, with the permission of the Court, any of 
Commissioner may be the parties to the Suit, may examine the Com- 
examiued in person. missoner personally in open Court touching any 

of the matters referred to him or mentioned in his report, or as to the 
manner in which he has made the investigation. 

The above section applies to M. S. C. C. and P. S. C. C. 


C . — Commissions to examine Accounts, 


394. In any suit in which an examination or adjustment of ac- 
Commission to examine coimts is necessary, the Court may issue a com- 
or adjust accounts. mission to such person as it thinks fit, directing 

nim to make such examination or adjustment. 


The above section applies to M. S. C. C. and P. S. C. C. 

4 ! of Civil Procedure does not authorize the dismissal of a suit on re- 

usai 01 lailure of a party to deposit the amount ordered by the Court as remunera- 
tion to a Commissioner appointed under s. 394 to examine accounts. The rernunera- 
tion (rt a Commissioner appointed by the Court to examine accounts should, as a 
TOie, be a definite amount, and not at a monthly allowance. — Rdgava Chariar (Plaint- 
3 M' a 259 ^ Veddnta Chari^' and others (Defendants), Respondents, I. L. R., 


, , ^ suit for an account against an agent, the plaint stated that the defendant 

nad not submitted proper accounts of his agency, and prayed that the defendant 
might be ordered to produce certain papers, and that, on failure to submit the ac- 
counts, he might be decreed to pay the plaintiff Rs. 1,200 by way of damages. The 
plaint also alleged that, in consequence of the defendant's negligence and misman- 
agement, the plaintiff believed that he had sustained a loss of Rs. 5,000, and prayed 
lor a decree for tliis sum. Held that no decree could be made for the sums men- 
tioned, or any other suin, until an account had been taken, and the amount due from 
the defendant ascertained. Per Field, J. — It is the duty of an agent to render 
proper accoimts to his employer irrespective .of any contract to that effect. And 
he does not mscharge that duty by merely delivering to his employer a set of written 
accounts wimout attending to explain them, and produce the vouchers by which the 
Items of disbursements are supported. Method to be followed on taking accounts 
in the niufassal stated. If the taking of accounts by the Judge would occasion a 
waste 01 public time, he should resort to the provisions of ss. 394 and 395 of the 
yivil Frocedure Code, and furnish the Commissioner with such part of the proceed- 
ings and such detailed instructions as may appear necessary. In order to enable an 
agent to prepare accounts to be furnished to his principal, he should be allowed to 
nave reasonable access, at proper times and in the presence of responsible persons, 
to such ^ books and papers in the principal’s possession as may be necessary for the 
preparation of the accounts. — ^Annoda Persad Roy v. Dwarkanath Gangopadhya, 
I. L. R., 6 Cal. 754. b J » 


Court to give Commig- 396. The Court shall furnish the ComnJis- 

tiOTg,^ inatruQ- • sioner with such part of the proceedings and 

* such detailed instructions as appear necessary. 
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and the instructions shall distinctly specify whether the Commis- 
sioner is merely to transmit the proceedings which he may hold on the 
inquiry, or also to report his own opinion on the point referred for his 
examination. 

The proceedings of the Commissioner shall he received in evidence 
Court to receive OommiB- the suit, unless the Court has reason to bo 

Bioner’s proceedin(?s or dissatisfied with them, in which case the Court 
direct further inquiry. shall direct Buch further inquiry as is requisite. 

The above section applies to M. S. C. C. and P. S. C. C. 

In a suit for an account by a principal against his agent, the plaintiff should 
ask in his plaint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court should make an inter- 
locutory decree declaring that he is so liable, and direct him to hie an account in 
Court within a fixed period. This decree may be enforced under s. 260 of the Civil 
Pi'ocedure Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to examine it. If the objections are numerous, the procedure 
prescribed by ss. 394 and 395 and form 157 of sched. iv. to the Code should be 
followed. When the accounts have been taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
which have come into the hands of the agent in the course of his employment. 
In a suit for an account against A and B as agents, the plaintiff asked for an account 
as against A from 1265 (1858) to 1283 (1876), and as against B from 1281 (1874) to 
1283 (1876). Held that there had been no misjoinder. The seven days within which 
a aotice of objections to a decree by a respondent under s. 501 of the Code must be 
given, is not a period to which the provisions of paragraph 2 of s. 5 of the Limita- 
tion Act can be extended, and the •Court has no discretion to extend the period. 
Forms of keeping accounts of joint property in the mufassal considered. — Degam- 
ber Mouzumdar v. Kallyiiath Roy, I. L. R., 7 Cal. 654. 

In a suit for an account against an agent, the plaint stated that the defendant 
had not submitted proper accounts of his agency, and prayed that the defendant 
might be ordered to produce certain papers, and that, on failure to submit the ac- 
counts, he might be decreed to pay the plaintiff Rs. 1,200 by way of damages. Tlie 
plaint also alleged that, in consequence of the defendant’s negligence and misman- 
agement, the plaintiff believed that he had sustained a loss of Us 6,000, and prayed 
for a decree for this sum. Held that no decree could be made for the sums men- 
tioned, or any other sum, until an account had been taken, and the amount due from 
the defendant ascertained. Per Field, J. — It is the duty of an agent to render 

n er accounts to his employer irrespective of any contract to that effect. And 
Des not discharge that duty by merely delivering to his employer a set of written 
kBCCOunts without attending to explain them, and produce the vouchers by which the 
items of disbursements are supported. Method to be followed on taking accounts 
in the mufassal stated. If tlie taking of accounts by the Judge would occasion a 
waste of public time, he should resort to the provisions of ss. 394 and 395 of the 
Civil Procedure Code, and furnish the Commissioner with such part of the proceed- 
ings and such detailed instructions as may appear necessary. In order to enable an 
agent to prepare ac^unts to be furnished to his principal, he should be allowed to 
have reasonable access, at proper times and in the presence of responsible persons, 
to such books and papers in the principaTs possession as may be necessary for the 
preparation of the accounts. — ^Annoda Persad Roy v. Dwarkanath Gangopadhya, 
I. L. R., 6 Cal. 754. 

D . — Commission to make Partition. 

396. la any suit in which the partition of immoveable property 
CommisBion to make not paying revenue to Government appears to 
partition of non-revenue- the Court to be necessary, the Court, after 
paying immoveable pro- ascertaining the sever^i parties interested in 
such property and their several rights therein, 
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may issue a commission to such persons as it thinks fit to make a parti- 
tion according to such rights. 

The Commissioners shall ascertain and inspect the property, and 
Frocednre of Commis- shall divide the same into as many shares as 
sionerB. may be directed by the order under which the 

commission issues, and shall allot such shares to the parties, and may, 
if authorized thereto by the said order, award sums to be paid for the 
purpose of equalizing the value of the shares. 

The Commissioners shall then prepare and sign a report, or (if they 
cannot agree) separate reports, appointing the share of each party, and 
distinguishing each share (if so directed by the said order) by metes and 
bounds. Such report or reports shall be annexed to the commission 
and transmitted to the Court; and the Court, after hearing any objec- 
tions which the parties may make to the report or reports, shall either 
quash the same and issue a new commission, or (where the Commis- 
sioners agree in their report) pass a decree in accordance therewith. 

The above section applies to M. S. C. C. 

In a suit for partition, the Subordinate Judge appointed an amin under s. 396 
of the Civil Procedure Code to effect a partition. The amin made his report, which 
was objected to on the merits by the defendant, but ultimately the report was con- 
firmed, the defendant having acquiesced in the proceedings. On appeal to the Dis- 
trict Judge, the defendant took an objection, tliat the appointment of the amin was 
irregular. Held that, having acquiesced in the proceedings so far, it was too late for 
the defendant to take the objection. Per Pontifex, J. (Field, J., doubting). — In a 
suit for partition, it is competent to the Court, in its preliminary decree, to appoint 
any one person whom it thinks fit to be a Commissioner to make the partition under 
B. 396 of the Civil Procedure Code. The section uses the word ‘ Commissioners,’ but 
it is not necessary for the purposes of partition that there should be more than one 
Commissioner, and by force of the General Clauses Act, the word ‘ Commissioners ’ may 
be read in the singular number. The intention of s. 396 is, that, upon the first liear- 
ing of a suit, the Court shall determine whether the plaintiff is entitled to a partition, 
and shall ascertain who the several persons entitled in the property are, and shall 
direct by a preliminary decree or order that Commissioners be appointed to make the 
partition. — Gayan Chunder Sen r. Durga Churn Sen, I. L. R., 7 Cal. 318. 

In a suit for an account by a principal against his agent, the plaintiff should 
ask in his plaint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court should make an inter- 
locutory decree declaring that he is so liable, and direct him to file an account in 
oui*t within a fixed period. This decree may be enforced under s. 260 of the Civil 
Procedure Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to examine it. If the objections are numerous, the procedure 
prescribed by ss. 394 and 395 and form 157 of sched. iv. to the Code should 
be followed. When the accounts have been taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
which have come into the hands of the agent in the course of his *employment. 
In a suit for an account against A and B as agents, the plaintiff asked for an account 
as against A from 1265 (1858) to 1283 (1876), and as against B from 1281 (1874) to 
1283 (1876). Held that there had been no misjoinder. The seven days within which 
a notice of objections to a decree by a respondent under s. 561 of the Code must be 
given, is not a period to which the provisions of paragraph 2 of s. 5 of the Limita- 
tion Act can be extended, and the Court has no discretion to extend the period. 
Forms of keeping accounts^ of joint proper^ in the mufassal considered. — Degam- 
ber Mouzunodar r. Kallynath Roy, I. L. K., 7 Cal. 654. 
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E. — Oeneral Provisions. 


d97. Before issuing any commission under tttis chapter, the Court 
Expenses of oommission may order Such sum (if any) as it thinks rea- 
to be paid into Court. souable for the expenses of the commission, to 

be, within a time to be fixed by the Court, paid into Court by the party 
at whose instance or for whose benefit the commission is issued. 


The above section applies to M. S. C. C. and P. S. C. C. 

398. Any Commissioner appointed under this chapter may, unless 
Powers of Commission- Otherwise directed by the order of appoint- 
ors. ment, 

(a) examine the parties themselves and any witness whom they or 
any of them may produce, and any other person whom the Commissioner 
thinks proper to call upon to give evidence in the matter referred to 
him ; 

(b) call for and examine documents and other things relevant to 
the subject of inquiry ; 

(c) at any reasonable time enter upon or into any land or building 
mentioned in the order. 


The above section applies to M. S. C. C. and P. S. C. C. 

399. The provisions of this Code relating to the summoning, attend- 
Attendance, examination, ance, and examination of witnesses, and to the 
and punishment of witness- remuneration of, and penalties to be imposed 
es before Commissioner. upon, witnesses, shall apply to persons required 
to give evidence or to produce documents under this chapter, whether 
the commission in execution of which they are so required has been 
issued by a Court situate within, or by a Court situate beyond, the limits 
of British India. 

For the purposes of this section, the Commissioner shall be deemed 
to be a Court of Civil Judicature. 


The above section applies to M. S. C. C. and P. S. C. C. 

400. Whenever a commission is issued under this chapter, the 
Court to direct parties to Court shall direct that the parties to the suit 
appear before Commis- shall appear before the Commissioner in person, 
Bioner. by their agents or pleaders. 

If the parties do not so appear, the Corn- 
Procedure e» parte. mission er may proceed cx parte. 

The above section applies to M. S. C. C. and P. S. C. C. 


PART III. 

OF SUITS IN PARTICULAR CASES. 


CHAPTER XXVI. 

Suits by Paupers. 

Suit, may be brought *» 401. Subject to the following rule*, any 

/ormd faujierif. guit may be brought by a pauper. 



480 


SUITS BY PAUPBBS. 


[188S. 

Explanation. — A person is a ** pauper^’ when he is not possessed 
of sufficient means tp enable him to pay the fee prescribed by law for 
the plaint in such suit, or, where no such fee is prescribed, when he is 
not entitled to property worth one hundred rupees other than his neces« 
sary wearing apparel and the subject-matter of the suit 

The above section applies to M. S» C. C* 

A NEXT friend, who is a pauper, can bring a suit on behalf of a pauper minor. — • 
Golaupmonee Dossee u. Prosonomoyec Dossee^ 11 B» L. 373. 

Where a suit was brought on behalf of a pauper minor by a next friend w'ho 
was also a pauper, it was held that the failure of such suit was no ground for sad* 
dling the costs on the next friend.— “Brijessuree Dossia v. Kishore Doss. 25 W. R. 316. 

Where the representative of a pauper applies to bring a suit in formd pauperis, 
there is no necessity for the Court to inquire wdiether such representative is also a 
pauper, but the Court, if satisfied that he is the legal representative, should allow him 
to can y on the suit. — Bhagbut Doss v. Buloram Dass, 3 W. R. 20. 

The rule of English practice which prevents a minor from instituting a suit in 
formd pauperis througli his next friend, unless he gives proof not only that he is 
himself a pauper, but that the next friend is a pauper, and that he cannot get any 
substantial person to act as his next friend, is not to be found in, or deduced from, 
the provisions of the Civil Procedure .Code. — Venkatanarasayya by his Father and 
Guardian Singa-Rdyadu, Petitioner, v. Achemnia, Counter-Petitioner, I. L. R., 3 
Mad. 3. 

402. No suit shall be brought by a pauper to recover compeDsatiou 

for loss of caste, libel, slander, abusive language, 
What snitB excepted. or assault. 

The above section applies to M. S. C. 0. 

403. The application for permission to sue by a pauper shall be ia 
Application to be in writing, and shall contain the particulars re* 

writing. quired by section 50 in regard to plaints in 

Contents of application, : a schedule of any moveable or immove- 

able property belonging to the petitioner, with the estimated value there- 
of, shall be annexed thereto ; and it shall be signed and verihed in the 
manner hereinbefore prescribed for the signing and verification of plaints. 

The above section applies to M. S. C. C. 

An unsuccessful application of a wife to sue for dower in formd pauperis, though 
opposed by her husband in a counter-petition denying his liability, is not such a 
demand and refusal of the dower as to constitute a cause of action. The application 
merely expresses an intention to demand (if allowed to do so) in a particular way. — 
Ranee Khajooroonissa v. Ranee Rycesoonissa, L. R., 2 Ind. Ap. 235. 

404. Notwithstanding anything contained in section 86, the ap- 
Presentation of applica- plication shall be presented to the Court by the 

tion. ^ applicant in person, unless he is exempted from 

appearing in Court under section 640 or section 641, in which case the 
application may be presented by a duly authorized agent, who can an- 
swer all material questions relating to tlie application, and who may be 
examined in the same manner as the party represented by him might 
have been examined had such party attended in person. 

The above section applies to M. S. C. C. 

Where the pauper is not exempted from appearing in Court, it is imperative 
that he should present his -application in person.— parH, Devgirgura Sumbhagir, 
4 Bom. 91. 
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Whehb the pauper is exempted from appearinf^ in Court under ss. 640 and 641, 
and the application is presented by a duly authorized agent* it is not necessary that 
such agent should also be a pauper.— Bhagbut Doss v. Boloram Doss, 3 W- R. 20. But 
such agent may be a pleader.— Kishore Mohun Bose v. Gour Monee Dossee, 15 W. R. 
198. And such pleader must have a special power-of-attorney, not an ordinary vak4- 
latnama. — Mussamut Bhugobutty Kooer v. Gunesh Dutt, 21 W. R, 308, 

406. If the application be not framed or presented in the manner 
Rejection of application.* prescribed bj sections 403 and 404, the Oourt 
shall reject it. 

The above section applies to M. S. C, C, 

406. If the application be in proper form and duly presented, the 
Examination of appli- Judge may, if he thinks fit, examine the peti- 
cant, tioner, or his agent, when the applicant is 

allowed to appear by agent, regarding the merits of the claim and the 
property of the applicant. 

When the application is presented by an agent, the Court may, if 
If presented by agent, it thinks fit, order that the applicant be exa- 
Court may order applicant mined by a Commission in the manner in which 
to be examined by commis- ^b 0 examination of an absent witness may be 
taken under the provisions of this Code, 

The above section applies to M. S, C. C. 

Under the first clause the Judge himself must examine, and not delegate any 
other person to do so. 

Rejection of application. 407. If it appear to the Court 

(a) that the applicant is not a pauper, or 

(&) that he has, within the two months next before the presentation 
of the application, disposed of any property fraudulently or with a view 
to obtain the benefit of this chapter, or 

(c) that his allegations do not show a right to sue in such Court, or 

(d) that he has entered into any agreement with reference to the 
subject-matter of the proposed suit under which any other person has 
obtained an interest in such subject-matter, 

the Court shall reject the application. 

THE"above section applies to M. S. C. C. 

It is only the petitioner or his agent who is to be examined under this section, 
and not his witnesses. — In the matter of Purkashojha, Petitioner, 25 W. R. 74. 

An order rejecting an application under the above section is not appealable ; nor 
can it be set aside under the Charter Act. — In the matter of Shaikli Babur Ali, 24 
W. R. 62 ; Khojedoonissa, Petitioner, 7 W. R. 486. 

408. If the Court sees no reason to refuse the application on any 
Notice of day for reoeiv of the grounds stated in section 407. it shall 
ing evidence of applicant’s fix a day (of which at least ten days previous 
panperism. notice shall be given to the opposite party and 

the Government Pleader) for receiving such evidence as the applicant 
may adduce in proof of his pauperism, and for hearing any evidence 
which may be adduced in disproof thereof. 

The above section applies to M. S. C. 0. * v 
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409. On the day so fixed, or as soon thereafter as may be convenient, 
Procedure at hearing. ' ^he Court shall examine the witnesses (if any) 

produced by either party, and may cross-exa- 
mine the applicant or his agent, and shall make a memorandum of the 
substance of their evidence. 

The Court shall also hear any argument which the parties may desire 
to offer on the question whether, on the face of the application and of 
the evidence (if any) taken by the Court as herein provided, the appli- 
cant is or is not subject to any of the prohibitions specified in section 
407. 

The Court shall then either allow or refuse to allow the applicant 
to sue as a pauper. 

The above section applies to M. S. C. C. 

The J udge must himself examine. — ^In the matter of Eknath bin Madhoba, 1 
Bom. 102. 

Where an application was stnick off for want of prosecution, it was held that 
it might be re-adinitted. — In the mutter of Rani Umasundari Debi, 5 B. L. R. Ap. 
29. 

The examination should extend to all matters referred to in s. 407, and not be 
limited to the qiiestian of pauperism alone. — In the matter of Gunga Adliikaroe. 
Petitioner, 14 W. R. 281 ; 11 B. L. R. Ap. 23. 

How far a Court has power to review an order refusing a pauper’s application to 
sue is a matter of doubt. — Mahomed Gazee Chowdry v, Doollub Bcebee, 11 W. R. 
22 ; but see Khodejoonissa, Petitioner, 7 W. R. 486. 

Where a party successfully opposed an application to sue as a pauper in a Sub- 
ordinate Judge’s Court on the gi oiind of over- valuation, it was held that he could 
not afterwards object to the Munsif’s jurisdiction. — Brohmo Moyee Dassia v. Anaud 
Chunder Chatterjee, 22 W. R. 120. 

Where no day was fixed, and the Judge, on default by non-appearance, struck 
off the application “ for the present,” it was held tliat, as there had been no refusal 
to allow the applicant to sue as a pauper, he might renew his application. — Rajah 
Bhoj Singh v. Ranee Maha Koonwer, 3 Agra, Mis., 1. 

An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under s. 638. The provisions of s. 413 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he seeks a 
review, together with a memorandum of objections (ss. 541 and 626). — Adarji 
Edulji V. Manikji Edulji, I. L. R., 4 Bom. 414. 

410. If the application be granted, it shall be numbered and register- 
procedure if application ed, and shall be deemed the plaint in the suit, 

admitted. and the suit shall proceed in all other respects as 

a suit instituted under Chapter Y., except that the plaintiff shall not be 
liable to any court-fee (other than fees payable for service of process) 
in respect of any petition, appointment of a pleader, or other proceeding 
connected with the suit. 

The above section applies to M. S. C. C. 

The propriety of an order granting leave to sue as a pauper can be contested if 
the case is appealed. Where a Court gave leave to sue as a pauper (a previous 
application having been rejected), the suit was dismissed on appeal. — Baboo Beshes- 
8ur Singh v, Maharaja Muhessur Baksh Singh, S. D., N. W., 1864, p. 189. 
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A SUPERIOR Court has no power, on appeal or motion, to set aside an application 
g^ranted under the above section. But if it appears, after the grunting of the ap- 
plication, that the order has been improperly obtained, the proper cou«*se is to apply 
to the Court which granted the application.— In 4be matter of Khodeioonissa, 7 
W. R. 486, ^ 

• 

411. If the plaintiff succeed in the suit, the Court shall calculate 
Costs when pauper sno* the amount of coiirt-fees which would have 

beeu paid by the plaintitf if he had not been 
permitted to sue as a*pauper; and such amount shall be a first charge 
Beooveiyof court-fees. subject- matter of the suit, an<l shall also 

be recoverable by the Government from any 
party ordered by the decree to pay the same, in the same manner as 
costs of suit are recoverable under this Code. 

The above section applies to M. S. C. C. 

A CLAIM for fees would be looked upon as a public claim, and is not subject to 
the ordinary rules for limitation in execution of decrees under Act XIV. of 1859. — 
Shanii Mobainm(;d v. Munshi Mohammed Ali Khan, 2 B. L. R., Ap. 22 ; Collector of 
South Arcot V. Thatha Cliarry, 8 Mad. 40. In Bengal, however, it has been ruled 
that, under the new Limitation Act, the oidinary period for execution applies.— 
Collector of Beerbhoom v. Sreelmrry Chuckerbutty, 22 W. R. 512. 

Government is not entitled to any exemption from the provisions of the Indian 
Limitation Act, 1877, relating to applications, //e/rf, therefore, that an application by 
Government under s. 411 of the Code of Civil Procedure to recover the amount of 
court-fees from a party ordered b>^ the decree to pay the same was subject to the 
provisions of art. 178 of the Indian Limitation Act, 1877. — Appaya and another 
^Appellants) v. Collector of Vizagapatam (Respondent), I. L. R., 4 Mad. 155. 

Where Government, after attaching a pauper plaintiff's decree in order to 
recover the value of stamps, consents to the sale of the decree in execution of 
another decree against the pauper, and obtains an order by which it secures the 
chance of any surplus arising from such sale, it cannot afterAvards, when the sale 
is found to yield no surplus, he heard to say, as against the purchaser, that the 
decree was sold subject to its claim for stamps. The amount of stamps in a pauper 
case cannot he claimed as a lien or charge upon the decree in favour of Govern- 
ment, but is recoverable in the same manner us costs of suit ; Government being, 
as regards its claim in such a case, in no higher position than an ordinary judgment- 
creditor. — Prankisto Roy v. Collector of Moorshedabad, 15 W. R. 205. 

A PAUPER-SUIT for possession was decreed with mesne-profits to be ascertained 
in execution, costs being also awarded, including the value of stamps due to Govern- 
ment, which was to be paid by plaintiff and defendant in shares proportionate to 
their ultimate success when the amount of wasilat should bo ascertained. As the 
parties did not choose to go into the inquiry as to mesne-prolits, the Court, on a 
motion by Government, called upon tlie parties to appear, and, on their refusing to 
do so, altered its original order with respect to the payment of the stamp-duty, and 
declared that it should be realized from both the parties jointly. Held that the 
Court had no authority make the second order in favour of Government, and that 
the proceedings taken in execution thereof were without legal foundation. — Shostee 
Churn Roy v. Collector of Chittagong, 13 W. H. 155. 

412. If the plaintiff fails in the suit, or if he is dispaupered, or if 
Procedure when pauper the suit is dismissed under section 97 or 98, 

the Court shall order the plaintiff, or any per- 
son made under section 32 co-plaintiff to the suit, to pay the court-fees 
which would have been paid by the plaintiff if he had not been per- 
mitted to sue as a pauper ; 
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and if it find that the Buit was frivolous or vexatious, it may also 
punish the plaintiff with fine not exceeding one hundred rupees, or with 
imprisonment for a te'i:m which may extend to a month, or with both. 

Thx above section applies to M. S. C. C. 

• 

418. An order of refusal made under section 40& to allow the ap- 
Eefusai to ijiow appli. to sue as a pauper shall be a bar to auj 

Gaut to sne fts poriiper to bar subsecjuent application 01 the liKe nature by 
Bubsoqnent application of him in respect of the Same right to sue ; but 
like nature, applicant shall be at liberty to institute a 

suit in the ordinary manner in respect of such right, provided that he 
first pays the costs (if any) incurred by Government in opposing his 
application for leave to sue as a pauper. 

The above section applies to M. S. C. C. 

Ak order made under Act X. of 1877, s. 409, refusing leave to sue as a'pauper, 
iH subject to review under s. 623/ The provisions of s. 413 do not affect the right 
of a person against whom such order has l>een made to obtain a review. A peti- 
tioner applying foi* such review nwist file a copy of the order of which he seeks a 
review, together with a memorandum of objections (ss. 541 and 625). — ^Adarji 
Edulji V. Manikji Edulji, I. L. R., 4 Bom. 414. 

Where a Court has not refused an application, but has simply returned it in 
order that the question of pauperism may ^ tried by a Court of concurrent jurisdic- 
tion (Skinner v. Orde, 6 AIL 225) ; or where a Court strikes off, “ for the present,” 
the api)lication for non-appearance (Rajah Bhoj Singh v. Ram Malia Koonwer, 3 Agra, 
Mis. 1) ; or wliere a Court dismisses the application for want of prosecution (in the 
iiiaticr of Rani Uiuasundari, 5 B. L. R. Ap, 29), the above section does not apply, 
but the application may be renewed. 

414. The Court may, on motion by the defendant, or by the Goverii- 
. ment Pleader, of which one week's notice in 

ispaupenng. writing has been given to the plaintiff, order 

the plaintiff to be dispaupered — 

(a) if he is guilty of vexatious or improper conduct in the course 

of the suit ; 

(b) if it appears that his means are such that he ought not to con- 

tinue to sue as a pauper, or 

(e) if he has entered into any agreement with reference to the 
subject-matter of the suit, under which any other person 
has obtained an interest in such subject-matter. 

The above section applies to* M. S. C. C, 

This is a new section. In the matter of Khodejoonissa (7 W. R. 486) it was 
held that where it was discovered, after leave was granted to sue in formd pauperis^ 
that the applicant should not be permitted to continue to carry on his suit as a pau- 
per, the proper course was to proceed under this section, and not by motion or appeal 
in the superior Courts. 

416. The costs of an application for permission to sue as a pauper 
and of an inquiry into pauperism are costs in 
.the suit. 


Costs. 
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CHAPTER XXVII. 

Suits by or against Government or Public Officers. 

416. Suits by or against the Government shall be instituted by or 
Suits by or against Secre- against (as. the^ Case may be) the Secretary of 

tary of State in Connoil. State for India in Council. 

The above section applies t© M. S. C.. C. and P. S.. C. C, 

A SUIT will lie against Government for any breach of contract. — Ross Johnson 
V. Secreta> y of State, 2 HyUe 153. 

Undek b. 9, Act I., 1877, no suit will lie against Government for possession of 
immoveable property without proof of title, 

A SUIT will lie against Government for damages for VTongful dismissal of a 
servant. — Hughes v. Secretaiy of State for India in Council, 7 B. L. R. 688. 

No SUIT will lie against Government for damages sustained by reason of a pub- 
lic ferry being taken up by a Magistrate. — Collector of Patna v, Romanath Tagore,. 
7 W. R. 191, 

The Government is not bound by a contract entered into by an oflScer in the- 
Pul)lic Works Department in excess of his authority. — Beer Kishore Sahoy v. Govern- 
ment of Bengal, 17 W. R. 497. 

W HERE damages were sustained by reason of negligence in the carriage of goods: 
by the Government Bullock Train, the Secretary of State was held Kable. — Deputy 
Postmaster of Bareilly v. Earle, 3 All, 195, 

A SUIT against an Agent to the Governor-GeneraT, on* the part of Government,, 
is substantially a suit against Government, and ought, under s. 9, Act XI. of 1865^ 
to be brMtight in a Court having jurisdiction at the seat of Government. — Roopun 
Tewaroe v. W. B. Buckle, 10 W. R.«142. 

Where certain Government coolies let fall an iron-funnel while earring it from 
the Kidderpur Dockyard to a steamer in the river, and the noise startled a horse,, 
which rushed over it, and injured itself, it was held that the Secretaiy of state wa» 
liable. — P. and 0. Co. v. Secretary of State for India, Boiuke 167. 

The acts of a Goveniinent officer bind the Government only when he is acting 
in the discharge of a certain duty within the limits of his authoi’ity, or, if he exceed 
that authority, when the Government in fact or in law, directly or by implication, 
ratifies the excess. — Collcctoi’ of Masulipatam r. Cavaly Vencata Narainapah, 2 W, 
R., P. C., 61. 

A SUIT will not be in the High Court against the Collector of Madras residing 
and caiiying on business at Sydapet, in respect of matters arising in Chinglcput,. 
though his Deputy Collector carried on business within the local limits, and the 
orders and proceedings in reference to the matters in question were in his name of 
office as Collector of Madras. — Subbaraya Mudali and others v. The Government 
and Cunliffe, 1 Mad. Rep, 286 ; Bundle r. Secretary of State in Council, 1 Hyde 37 ; 
Hearsay v. Secretary of State, 6 All. 46, 

417. Persons being, ex ojfficio or otherwise, authorized to act for 
Persona anthorized to act Government in respect of any judicial pro- 

for Government. ceeding, shall be deemed to be the recognized 

agents by whom appearances, acts, and applications under this Code 
may be made or done on behalf of Government. 

The above section applies to M, S. C, C, and P. S, C. C, 

418. In suits by the Secretary of State for India in Council, in- 
Plaints in suits by Seoiro. Stead of inserting in the plaint the name and 

tary of State in Gounoil. description and place of abode of the plaintiff, 
it shall be sufficient to insert tbe words “ The Secretary of State for 
India in Council.” 

The above section applies to M. S. C. C. and P. S. C. C. 
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by 
Coancil. 


person 

able to answer questions 
relating to suit against 
Goyernment. 


419. The Government Pleader in any Court shall be the agent of 
Agent for Goremment ^ the Q^ivemmeiit for the purpose of receiving 

receive process. processed agaiust the said Secretary of State in 

Council issuing out of such Court. 

Thb above section applies to M. S. C. C. and P. S. C. C. 

420. The Court, in fixing the day for the said Secretary of State 
Appearance and answer Council to answer to the plaint, shall allow 

Secretaiy of State in a reasonable time for the necessary communi- 
cation with the Government tlirough the proper 
channels, and for the issue of instructions to the Government Pleader 
to appear and answer on behalf of the said Secretary of State in Coun- 
cil or the Government, and may extend the time at its discretion. 

The above section applies to M. S. C. C. and P. S. C. C. 

421. The Court may also, in any case in which the Government 
Attendance of person Pleader is not accompanied by any person on 

ti)e part of the said Secretary of State in 
Council, who may be able to answer any mate- 
rial questions relating to the suit, direct the 
attendance of such a person. 

The above section applies to M. S. C. C. and P. S. C, C., 

422. Where the defendant is a public oflScer, the Court may send 

Service on public officers. ? summons to the head of the office 

in which the defendant is employed, for the 
purpose of being served on him, if it appear to the Court that the sum- 
mons may be most couveniently so served. 

The above section applies to M. S. C. C. and P. S. C. C. 

423. If the public officer, on receiving the summons, considers it 
Extension of time to en. proper to make a reference to the Government 

able officer to make refer- before answering to the plaint, he may apply 
ence to Government. Court to grant such extension of the 

time fixed in the summons as may be necessary to enable him to make 
such reference and to receive orders thereon through the proper channel ; 

and the Court, upon such application, may extend the time for so 
long as appears to be requisite. 

The above section applies to M. S. C. C. and P. S. G. C. 

424. No suit shall be instituted against the said Secretary of State 
Notice previons to suing iu Council, or against a public officer in respect 

Secretary of State in Conn- of an act purporting to be done by him in his 
oil or public officer. official capacity, until the expiration of two 

months next after notice in writing has been, in the case of the Sec- 
retary of State in Council, delivered to, or left at the office of, a Secre- 
tary to the Local Government or the Collector of the JDistrict, and, in 
the case of a public officer, delivered to him or left at his office, stating 
the cause of action, and the name and place of abode of the intending 
plaintiff ;^iid the plaint must contain a statement that such notice has 
been so (delivered or left 

The above .section applies to M. S. 0. C. and P. C. C. 
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A Collector, when acting under a. 204 of Act XIX. of 1873 as the agent of 
the Court of W ards in respect of the estate of a disqualified person, is a public officer 
within the meaning of ss. 2 and 424 of Act X. of 1877. and consequently, when 
sued for acts done in that capacity, is entitled to the notice of suit required by the 
latter section. — Collector of Bijnor, Manager of the Estate of Chaudhri Raniit Singh, 
a Minor (Defendant), v. Munuvar (Plaintiffi), I. L. R., 3 All. 20. 


Arrests in such suits. 


426. No warrant of arrest shall be issued 
in such suit without the consent in writing of 
• the District Judge. 


The above section applies to M. S. C. C. and P. S. C. C. 


426. If the Government undertakes the defence of a suit against 
Application where Go- a public officer, the Government Pleader, upon 
Terument undertakes de- being furnished with authority to appear and 
answer to the plaint, shall apply to the Court, 
and upon such application the Court shall cause a note of his authority 
to be entered in the register. 


The above section applies to M. S. C. C. and P. S. C. C. 


427. If such application is not made by the Government Pleader 
Procedure where no such Or before t|)e day fixed in the notice for the 
applicatiou made. defendant to appear and answer to the plaint, 

tlie case shall proceed as in a suit between private parties, except that 
Defendant not liable to the defendant shall not be liable to arrest, nor 
arrest before judgment. his property to attachment, otherwise than in 
execution of a deccee. 


Tub above section applies to M. S. C. C. and P. S. C. C. 

428. In a suit against a public officer in respect of such act as 
Exemption of public offi- aforesaid, the Court shall exempt the defendant 

cers from personal appear- from appearing in person when he satisfies the 
Court that he cannot absent himself from his 
duty without detriment to the public service. 

The above section applies to M. S. C. C. and P. S. C. C. 

429. When the decree is against the said Secretary of State in 
Procedure where decree Council or against a public officer in respect of 

against Government or such act as aforesaid, a time shall be specified 
public officer. decree within which it shall be satisfied ; 

and, if the decree is not satisfied within the time so specified, the Court 
shall report the case for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains un- 
satisfied for the period of three months computed from the date of the 
report. 

The above section applies to M. S. C. C. and P. S. C. G. 


CHAPTER XXVIII. 

Suits by Aliens and by or against Foreign and Native 

Rulers. 

430. Alien enemies residing in British India with the permission 
™ . of the Governor-General in Council, and alien 

a lens may issue. may sue in the Courts of British India 

as if they were subjects of Her Majesty. 


i 
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^ No alien enemy residing in British India without such permission, 

' or residing in a foreign country, shall sue in any of such Courts. 

Explanation, — Every person residing in a foreign country, the Go- 
vernment of which is at war with the United Kingdom of Great Bri- 
tain and Ireland, and carrying on business in that country without a 
license in that behalf under the hand of one of Her Majesty’s Secre- 
taries of State or of a Secretary to the Government of India, shall, for 
the purpose of the second paragraph of this section, be deemed to be 
an alien enemy residing in a foreign country. 

The above section applies to M. S. C. C. and P. S. C. C. 

When foreign State may 431. A foreign State may sue in the 

sne. Courts of British India, provided that — 

{a) it has been recognized by Her Majesty or the Governor-General 
in Council, and 

(6) the object of the suit is to enforce the private rights of the 
head or of the subjects of the foreign State. 

The Court shall take judicial notice of the fact that a foreign State 
has not been recognized by Her Majesty or by the Governor- General in 
Council. 

The above section applies to M. S. C. C, and P. S. C. C. 

432. Persona specially appointed by order of Government at the 
Persons specially ap- requestof any Sovereign Princeor ruling Chief, 

pointed by Government to whether in Subordinate alliance with the Bri- 
prosecnte or defend for (jjgji Government OF Otherwise, and whether re- 
Ppmoeaor le a. siding within or without British India, to pro- 

secute or defend any suit on his behalf, shall be deemed to be the re- 
cognized agents by whom appearances, acts, and applications under this 
Code, may be made or done on behalf of such Prince or Chief. 

The above section applies to M. S. C. C. and P. S. C. C. 

433. Any such Prince or Chief, and any ambassador or envoy of a 
Suits against Sovereign foreign State, may, with the consent of Govern- 

Princes, &o. ment Certified by the signature of one of its 

Secretaries (but not without such consent), be sued in any competent 
Court not subordinate to a District Court ; 

Such consent shall not be given unless — 

(а) the Prince, Chief, amlmssador, or envoy has instituted a suit in < 

such Court against the person desiring to sue him ; or ; 

(б) the Piince, Chief, ambassador, or envoy, by himself or another, ’ 
trades within the local limits of the jurisdiction of such Court; or 1 

(c) the subject-matter of the suit is immoveable propert}^ situate 
within the said local limits and in the possession of the Prince, Chief, > 
ambassador, or envoy. 

No such Prince, Chief, ambassador, or envoy shall be arrested 
Sovereign Princes, Ac., Code ; and no decree shall be exe- 

exempfc from arrest. cuted against the property of any such Prince, 

When^ir property may Chief, ambassador, OF euvoy, unless with consent 
^ • of Government certified as aforesaid. 

The above section applies to M. S. C. C. except the first para. 
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Execution in British In. 434. The Governor- General in Council 

dia of decrees of Courts of may, from time to time, Ijy notification in the 
Native States. Gazette of India, 

{a) declare that the decrees of any Civil or Revenue Courts sitU'- 
ate in the territories of any Native-Prince or State in alliance with Her* 
Majesty, and not established by the authority of the Governor-General 
in Council, may be executed in British India, as if they had been made 
by the Courts of British India, and 
(6) cancel any subh declaration. 

So long as such declaration remains in force, the said decrees may 
be executed accordingly. 

The above section applies to M. S. C. C. and P. S. C. C. 


CHAPTER XXIX. 

Suits by and against Corporations and Companies. 

435. In suits by a Corporation, or by a Company authorized to sue 
Snbdcription and verifi- and be Sited in the name of an officer or of a 

cation of plaint. trustee, the plaint may be subscribed and veri- 

fied on behalf of the Corporation or Company by any director, secretary^ 
or other principal officer of the Corporation or Company, who is able to 
depose to the facts of the case. 

The above section applies to M. S. C. C. and P. S. C. C. 

436. When the suit is against a Corporation, or against a Company 
Service on Corporation or authorized to sue and be sued in the name of 

Company, an officer or of a trustee, the summons may be 

served — 

(a) by leaving it at the registered office (if any) of the Corporation 
or Company, or 

{b) by sending it by post in a letter addressed to such officer or 
trustee at the office (or, if there be more offices than one, at the princi- 
pal office in British India) of the Corporation or Company, or 

(<^) giving it to any director, secretary, or other principal officer 
of the Corporation or Company ; 

and the Court may require the personal appearance of any director, 
secretary, or other principal officer of the Corporation or Company who 
may be able to answer material questions relating to the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

For the purposes of summons, a Railway Company must be deemed to dwell at 
its principal office. An executive engineer of such a Company is not an officer on 
whom service may be made under cl. c of the above section. — Hanlon v. The India 
Branch Railway Company, 1 Hyde 197. 


CHAPTER XXX. 

Suits by and against Trustees, Executors, and Administrators. 

437. In all suits concerning property vested in a trustee, executor, 
or administrator, when the contention is be- 
tween the persons beneficially interested in such 
property and a third person, the trustee, exe- 
cutor, or administrator shall represent the 

Pr. 22 


Representation of beno- 
ficiaries in suits concerning 
property vested in trustees, 
Ac. 
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persons so interested, and it shall not ordinarily be necessary to make 
them parties to the suit. But the Court may, if it thinks fit, order 
them or any of them* to be made such parties. 

The above section applies to M. S. C. C. and P. S. C, C. 

438 . When there are several eisecutors or administrators, they shall 
Joinder of executors and all be made parties to a suit against one or 

administrators. more of them : 

Provided that executors who have not proved their testator’s will, 
and executors and administrators beyond the local limits of the juris- 
diction of the Court, need not be made parties. 

The above section applies to M. S. C. C. and P. S. C. C. 

439 . Unless the Court directs otherwise, the husband of a married 
Husband of married exe- administratrix OF executrix shall not be a party 

entrix not to join. to a Suit by or against her. 

The above section applies to M. S. C. C. and P. S. C. C. 

CHAPTER XXXI. 

Suits by and against Minoks* and Persons of Unsound Mind. 

440 . Every suit by a minor shall be instituted in bis name by an 
Minor must sue by next adult person, who, in such suit, shall be called 

friend. the next friend of the minor, and may be 

Costs. ordered to pay hny costs in the suit as if he 

were the plaintiff. 

The above section applies to M. S. C. C. and P. S. C. C. , 

441 . Every application to the Court on behalf of a minor (other 
Applications to be made than an application under section 449) shall 

by next friend or guardian be made by bis next friend, or hib guardian for 
ad litem. the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

442 . If a plaint be filed by or on behalf of a minor without a next 
Plaint filed without next friend, the defendant may apply to have the 

friend to be taken off file. plaint taken off the file, with costs to be paid 
by the pleader or other person by whom it was presented. Notice of 
(jQgta. ^vich. application shall be given to such person 

by the defendant ; and the Court, after bearing 
his objections (if any), may make such order in the matter as it thinks 
fit. 

The above section applies to M. S. C. C. and P. S. C. C. 

443 . Where the defendant to a suit is a minor, the Court, on being 
Gnardian ad Utem to be satisfied of the fact of liis minority, shall ap- 

appointed by Court. point a proper person to be guardian for the 

suit for such minor, to put in the defence for such minor, and generally 
to act on his behalf in the conduct of the case. 

A guardian fof the suit is not a guardian of person or property with- 
in the meaning of the Indian Majority Act, 1875, section 3. 

The above section applies to M. S. C. C. and P. S. C. C. 
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Where no administrator of the estate of a minor is appointed under Act XX. 
of 1864, there is no objection to the appointment of a guardian ad Utem under s. 
443 of the Civil Procedure Code (Act X. of 1877) (as amended by Act XII. of 1879) 
for the purpose of defending a suit against a minor. Act XX. of 1864, s. 2, has 
no bearing on the case of a next friend or guardian ad litem not claiming charge of 
the minor’s estate. Neither Act XX. of 1864, nor the Civil Procedure Code (Act X. 
of 1877) (as amended by Act XII. of 3879), empowers any Court to appoint a person, 
against his or her will, to be a next friend, guardian ad litem^ administrator of the 
estate, or guardian of the person of the minor. S. 458 of the Civil Procedure Code 
(Act X. of 1877) is not, So far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous assent. S. 3, cl. &, cf Act 
XV. of 1880, preserves jurisdiction to a Court to try a suit against a minor, notwith- 
standing the appointment of one of its officers to be the minor’s guardian ad litem. 
The decision in Mohan Ishwar v. Haku Pupa (I. L. R., 4 Rom. 638) is superseded by 
Act XV. of 1880, s. 3, cl. 6, in so far as that decision aff(‘ctcd officers of tlie Court 
ap}<ointed guardians ad Utem under s, 450 of Act X. of 1877 as amended by Act XIL 
of 1879. Inconvenience, pointed out, of introducing into acts relating, and institut- 
ed as relating, to special jurisdiction only, provisions affecting civil procedure gene- 
rally. — Jadow Mulji (Plaintiff) r. Chhngan Raichand, deceased, by his son Jarnna, 
minor, by his guardian ad litem Wanmali Ilarjivan (Defendant)," 1. L. R., 5 Bom. 
306. 

444. Every order made in a suit or on any application before the 
Order obtained without Court, in or*by which a minor is in any tyay 

next friend or guardian may concerned or affected, without sucb minor being 
bo discharged. represented by a next friend or guardian for 

the suit, as the case may be, may be discharged, and, if the pleader of 
the party at whose iustance s/ich order was obtained knew, or might rea- 

sonably have known, the fact of such minority 
with costs to be paid by such pleader. 

The above secti on applies to M. S. C. C. and P. S. C. C. 

445. Any person being of sound mind and full age may act as next 
Who may be next friend, friend of a minor, provided his interest is not 

adverse to that of sucli minor, and he is not a 
defendant in the suit. 

The above section applies lo M. S. C. C. and P. S. C. C. 

446. If the interest of the next friend of a minor is adverse to 
Removal of next friend. that of sucli minor, or if he is so connected 

with a defendant whose interest is adverse to 
that of the minor, as to make it unlikely that the minors interest will 
be properly protected by him, or if lie does not do his duty, or, pend- 
ing the suit, ceases to reside within British India, or for any other suffi- 
cient cause, application may be made on behalf of the minor or b)' a 
defendant for his removal ; and the Court (if satisfied of the sufficiency 
of the cause assigned) may order the next friend to be removed accord- 
ingly. 

The above s^ ction applies to M. S. C. C. aud P. S. C. C. 

447. Unless otherwise ordered by the Court, a next friend shall not 

Eetirement of next freind. ® request without first procuri ng 

a fit person to be put in his place, and giving 
security for the costs alread}^ incurred. 

The application for the appointment of a new next friend shall be 
Application for appoint- Supported by affidavit .showing the fitness of 
ment of now next friend. the person proposed, and also that he Las no 

interest adverse to the minor. 

The above section applies to M. S. C. C. and P. S. C. C. 
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Stay of proceedings on ^8. On the death or removal of the next 

death or removal of nezi* friend of a minor, further proceedings shall be 
stayed until the appointment o-f a next friend 
in Lis place. 

The above section applies to M. S. C, C. and P. S, C. C. 

449. If the pleader of such minor omits, within reasonable time, 
' Application for appoint- to take steps to get a new next friend appointed. 
Blent of new next friend. any person interested in Uie minor or the mat- 
ter at issue may apply to the Court for the appointment of one, and the 
Court may appoint such person as it thinks fit. 

The above section applies to M. S. C. C. and P. S. C. C. 

Course to be followed by 450. A minor plaintiff, or a minor not a 

minor plaintiff or applicant party to a suit on whose behalf an application is 
on coming of age. pending, on coming of age must elect whether 

he will proceed with the suit or application. 

The above section applies to M. S, C. C. and P. S. C. C. 

451. If he elects to proceed with it, he shall apply for an order 
Where he elects to pro- discharging the next friend, and for leave to 

coed. proceed in his own name. 

The title of the suit or application shall, in such case, be corrected 
so as to read thenceforth thus : 

“ A. B., late a minor, by C. D., his next friend, but now of full age/^ 

The above section applies to M. S. C. C- and P. S. C. C, 

452. If he elects to abandon the suit or application, he shall, if a 
Where he elects to aban- sole plaintiff, or sole applicant, apply for an 

don. order to dismiss the suit or application on re- 

payment of the costs incurred by the defend- 
ant or respondent, or which may have been 
paid by bis next friend. 

The above section applies to M. S. C. C. and P. S. C. C. 

Making and proving ap- 453. Any application under section 451 or 

plications under sections section 452 may be made ex parte ; and it must 
451, 453. \^Q proved by affidavit that the late minor has 

attained his full age. 

The above section applies to M. S. C. C. and P. S. C. C. 

454. A minor co-plaintiff, on coming of age, and desiring to re- 
When minor co-plaintiff pudiate the suit, must apply to have his name 
coming of age desires to re- struck out as co-plaintiff ; and the Court, if it 
pudiate suit. finds that he is not a necessary party, shall dis- 

miss him from the suit on such terms as to costs or otherwise as it 
thinks fit. 

Notice of the application shall be served on the next friend, as 
well as on the defendant ; and it must be proved by affidavit that the 

late minor has attained his full age. The costs 
of all parties of such application, and of all or 
any proceedings theretofore had in the suit, shall be paid by such per- 
sons as the Court directs. 

If the late minor be a necessary party to the suit, the Court may 
direct him to be made a defendant. 

The above section aj^plics to M. 8. C. C. and P. S. C. C, 
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465. If any minor, on attaining majority, can prove, to the satisfac- 
When suit unreasonable tion of the Court, that a s»it instituted in his 
or improper. name by a next friend was unreasonable or im- 

proper, he may, if a sole plaintiff, apply to have the suit dismissed. 

Notice of the application shall "be served on all the parties con- 
cerned: and the Court, upon being satisfied of such unreasonableness 
or impropriety, may grant the application, and order the next friend 
^ to pay the costs of all parties in respect of the 
application and of anythirjg done in the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

456. An order for the appointment of a guardian for the suit may 
Petition for appointment be obtained Upon application in the name and 

of guardian atZ litrm. On behalf of the minor or by the plaintiff. 

Such application must be supported b}’ an affidavit verifying the fact 
that the proposed guardian lias no interest in the matters in question in 
the suit adverse to that of the minor, and that he is a fit person to be so 
appointed. 

Where there is no other person fit and willing to act as guardian 
for the suit, the Court may appoint any of its officers to be such guar- 
dian : Provided that be has no interest adverse to that of the minor. 

The above section applies to ]\L S. C. C. and P. S. C. C. 

A Subordinate Judge who, under Act X. of 1877, s. 456, as amended by Act 
XIT. of 1879, s. 7H, appoints the nazir or any other officer of his Court to ael as 
guardian of a minor plaintiff or defendant in a suit in his Court, has no jurisdiction 
to hear it, and pass a decree against tliat oflicor as guardian ad litem of the minor. — 
Mohan Isliwar v, Ilaku Kupa, 1. L. R., 4 Bom. 638. See tlie following ruling. 

Where no administraLor of the estate of a minor is appointed under Act XX. 
of 1864, there is no olijeclion to the aiipointment of a guardian ad litem under s. 
443 of the Civil Procedure Code (Act X. of 1877) (as amcnd(‘(] by Act XIJ. of 1879) 
for tlie purpose of defending a suit against a minor. Act XX. of 18(54. s. 2, has no 
bearing on the case of a next friend or guardian ad litem not claiming cluii*gc of the 
minor’s estate. Neitlicr Act XX. of 1864, nor the Civil Proceduri' Code (Act X. of 
1877) (as amended by Act XII. of 1879), emiiowers any Court to apjioint a person, 
against his or her will, to he a next friend, guardian ad litem, administrator of the 
estate, or guardian of the person of the minor. S. 458 of the Civil Procedure Code 
(Act X. of 1877) is not, so far as regards payment of costs, applicable to anj’ person 
appointed to act as guardian ad litem without liis previous assent. S. 3, cl. 5, of Act 
XV. of 1880, preserves jurisdiction to a Court to try a suit against a minor, notwith- 
standing the appointment of one of its officers to he the minor’s guardian ad litem. 
The decision in Mohan Ishwar Haku Rupa (I. L. R., 4 Bom. 638) is superseded by 
Act XV. of 1880, s. 3, cl. h, in so far as that decision affected officers of the Cciurt 
appointed guardians ad litem under s. 456 of Act X. of 1877 as amcndi‘<l by Act XII. 
of 1879. Inconvenience, pointed out, of introducing into acts relating, and insti- 
tuted as relating, to si)ccial jurisdiction only, provisions aff'(*cting civil procedure 
generally. — .Tadow Miilji (Plaintiff) r. Clihagan Kaicliand, deceased, by his son .lamna, 
minor, by his guardian ad Litem Waninali Ilarjivau (Defendant), I. L. R., 5 Bom. 
306. 

457. A co-defendant of sound mind and of full age may be ap- 
Who may be guardian ad pointed guardian for the suit, if he has no iii- 

litem. terest adverse to that of the minor ; but neither 

a plaintiff, nor a married woman, can be so appointed. 

The above section applies to M. S. C. C. and P. S. C. C. 
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468. If the guardian for the suit of a minor defendant does not do 
Guardian neglecting hu 1*'^ ^Juty, or if Other Sufficient ground be made 
duty may be removed# to Eippccir, tli6 Court iina.y rcrnovo liiiu, ftiici luoy 

order him to pay such costs as may have been 
been occasioned to any party by his breach of 
duty. 

The above section applies to M. S. C. C. and P. S. C. C. 

The Civil Procedure Code docs not authorize a Court to decree costs against the 
guardian of a defendant except in the case referred to in s. 458. — Narasiiiilia TlAu 
(Defendant), Aiipellaut, v. Lakslimipati Ran and others (Plaintiff), Respondents, 
1. L. R., :i Mad. 2G3. 

Where no administrator of the estate of a minor is appointed under Act XX. of 
1804, tliere is no ohjf‘Ction to the appointment of a guardian ad litem under s. 443 
of the Civil Procedure Code (Act X. of 1877) (as amended by Act XI J. of.l87D) for 
the purpose of defending a suit against a minor. Act XX. of 1804, s. 2, lias no liear- 
ing on the case of a next friend orguaidian ad litem not claiming cliarge of the 
minor’s estate. Neither Act XX. of 1804, nor the Civil Procedure Code (Act X. of 
1877) (as amended by Act XII. of 1879), empowers any Court to appoint a person, 
against his or her will, to lie a next friend, guardian ad litem^ administrator of the 
estate, or guardian of the person of the minor. S. 458 of the Civil Procedure Code 
(Act X. of 1877) is not, so far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous assemt. S. 3, cl. 5, of Act 
XV. of 1880, preserves jurisdiction to a Court to try a suit against a minor, notwith- 
standing the appointment of one of its officers to be the minor’s guardian ad litem. 
The decision in Mohan Ishwar v, Ilaku Rupa (I. L. R., 4 Bom. 038) is superseded by 
Act XV. of 1880, s. 3, cl. 5, in so far as that decision affected officers of the Court 
apjiointed guardians ad litem under s. 450 of Act X. of 1877 as amended by Act XIT. 
of 1879. Inconvenience, pointed out, of introducing into acts relating, and institut- 
ofl as relating, to special jurisdiction onh’, provisions affecting civil procedure gene- 
riilly. — Jadow Mulji (Plaintiff) i\ Clihagan Raicliand, deceased, by his son Jamna, 
minor, by his guardian ad litem Wanmali Ilarjivan (Defendant), I. L, R., 5 Bom. 
306. 

Appointment in place of 459. If the guardian for the suit dies pend- 
gnardian dying pendente ing such suit, or is removed by the Court, the 
Court shall appoint a new guardian in his place. 

The above section applies to M. S. C. C. and P. S. C. C. 

460. When the enforcement of a decree is applied for against the 
Gnnrdian adlifem of mi- the heir or representative, being a minor, of a 

nor representative of de- deceased party, a guardian for the suit of such 
ceased judgment-debtor. minor shall be ap[)ointed by the Court, and the 
decree-holder shall serve on such guardian notice of such application. 

The above section applies to M. S. C. C. and P. S. C. C. 

461. No sum of money or other thing shall be received or taken 
Before decree, next friend by a next friend or guardian for the suit on 

or guardian ad litem not to hcdialf of a minor, at anv time before decree or 

of Court and giving seen- oruer, unless he lias lirst obtained the leave of 
rity. the Court, and given security to its satisfaction 

that such money or other thing shall be duly accounted for to, and held 
for the benefit of, such minor. 

The above section applies to M. S. C. C. and P. S. C. G. 
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462. No next friend or guardian for the suit shall, without the 
Next friend or guardian leave of the Court, enter into any agreement 
ad Jrtern- not to oorapromise or compromise on behalf bf a minor, with re- 
vvithont leave of Court. ference to the suit in which he acts as next 

friend or guardian. 

Any such agreement or compromise etitered into without the leave 
Compromiae without of the Court shall be voidable against all parties 
leave voidiiblo. other than the minor. 


The above section applies to M. S. C. C. and P. S. C. C. 

The conditions of s. 4G2 of the Civil Procedure Code, requiring the sanction of 
the Court to compromises entered into by the guardian ad litem of an infant suitor, 
are not sufficiently complied with by the Court passing a decree in the terms of a 
compromise presented by the guardian ad litem. A decree passed under sucli cir- 
cumstances should be set a.side. — Rajagopal Takkaj’a Naiker and two others, minors, 
by their guardian Subramanya Ayyar (Petitioners), v, Muthiipalem Clietti and another 
(Counter- Petitioners), I. L. R., 3 Mad. 103. 

463. The provisions contained in sections 440 to 462 (both inclu- 
Application of Bootiona sive) shall, mutatis mutandis, apply in the 
440 to 462 to persona of case of persons of imsound mind, adjudged to 
unsound mind. fee SO Under A*ct No. XXXV. of 1858, or under 

any other law for the time being in force. 

The above section applies to M. S. C. C. and P. S. C. C. 


464. Nothing in sections 442 to 462 applies to any minor or per- 
Wardsof Court. unsound mind, for whose person or pro- ^ 

perty a guardian or manager has been appointed 
by the Court of Wards, or by the Civil Court under any local law. 

The above section applies to M. S. C. C. and P. S. C. C. 


CHAPTER XXXII. 

Suits by and against Military Men, 

465. When any officer or soldier actually serving the Government 
Officers or soiaiera who 1“ a military capacity is a party to a suit, and 
ennnot obtain leave may cannot obtain leave of absence for the purpose 
an thorizG any person to sue of prosecuting or dcfcuding the suit in person, 
or defend for them. authorize any person to sue or defend 

in his stead. 

The authority shall be in writing, and shall be signed by the officer 
or soldier in the presence of (a) his commanding officer, or the next 
subordinate officer, jf the party be himself the commanding officer, or 
(6) where the officer or soldier is serving in military staff employment, 
the head or other superior officer of the office in which he is employed. 
Such commanding or other officer shall countersign the authority, which 
shall be filed in Court. 

When so filed, the countersignature shall be sufficient proof that 
the authority was duly executed, and that the officer or soldier by 
whom it was granted could not obtain leave of absence for the purpose 
of prosecuting or defending the suit in person. 
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Explanation , — la this chapter the expression * commanding offi- 
cer* means the oflScer in actual command for the time being of any re- 
giment, corps, detachment, or dep6t to which the officer or soldier 
belongs. 

The above section applies to M. S. C. C. and P» S. C. C. 

466. Any person authorized by an officer or a soldier to prosecute 
Person so anthorised may OF defend a Suit in bis stead may prosecute or 

act personally or appoint defend it in person in the same manner as the 
pleader. officer or soldiei* could do if present ; or he may 

appoint a pleader to prosecute or defend the suit on behalf of such 
officer or soldier. 

The above section applies to M. S. C. C. and P. S. C. C. 

467. Processes served upon any person authorized by an officer or 
Service on person so an- a soldier, as in section 465, or upon any pleader 

fhorized, or on hia pleader, appointed as aforesaid by such person to act 
to be good service. behalf of, such officer or soldier, shall 

be as effectual as if they had been served on the party in person or on 
his pleader. 

The above section applies to M. S. C. C. and P. S. C. C. 

468. When an officer or a soldier is a defendant, the Court shall 
Service on officers and send a copy of the summons to his commanding 

soldiers. officer for the purpose of being served on him. 

The officer to whom such copy is sent, after causing it to be served 
on the person to whom it is addressed, if practicable, shall return it to 
the Court with the written acknowledgment of such person endorsed 
thereon. 

If, from any cause, the copy cannot be so served, it shall be re- 
turned to the Court by which it was sent, with information of the cause 
which has prevented the service. 

The above section applies to M. S. C. C. and P. S. C. C. 

469. If, in the execution of a decree, a warrant of arrest or other 
Execution of warrant of process is to be executed within the limits of a 

anest in cantonments, &c. cantonment, garrison, military station, or mili- 
tary bdzdr, the officer charged with the execution of such w^arrant or 
other process shall deliver the same to the commanding officer. 

The commanding officer shall back the warrant or other process 
with bis signature, and, in the case of a warrant of arrest, if the per- 
son named therein is within the limits of his command, shall cause 
him to be arrested and delivered to the officer so charged. 

The above section applies to M. S, C. C. and Pi S. C. C. 


CHAPTER XXXIII. 

Interpleader. 

470. When two or more persons claim adversely to one another 
When interpleader-snit the same payment or property from another 
may bo instituted. person, whose Only interest therein is that of a 

mere stakeholder, and who is ready to render it to the right owner, such 
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stakeholder may institute a suit of interpleader against all the claimants 
for the purpose of obtaining a decision as to whom*the payment or pro- 
perty should be made or delivered, and of obtaining indemnity for 
himself : 

. Provided that, if any suit is 'pending in which the rights of all 
parties can properly be decided, ^ the stakeholder shall not institute a 
suit of interpleader. 

The above4iection applies to M. S. C. C. and P. S. C. C. 

Plaint in anoh snit. interpleader the plaint 

must, in addition to the other statements neces- 
sary for plaints, state — 

(а) that the plaintiff has no interest in the thing claimed other- 
wise than as a mere stakeholder ; 

(б) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and any of the 
defendants. 


The above section applies to M. S. C. C. and P. S. C. C. 

472. When the thing claimed is capable of being paid into Court 
Payment of thing claimed or placed in the Custody of the Court, the 
into Gonrt. plaintiff must so pay or place it before he can 

be entitled to any order in the suit. 


The above section applies to M. S. C. C. and P. S. C. C. 


Prooedare at first hear- 
ing. 


*473. At the first hearing the Court may— 


(а) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, and 
dismiss him from the suit; 

or, if it thinks that justice or convenience so require, 

(б) retain all parties until the final disposal of the suit ; 

and, if it finds that the admissions of the parties or other evidence 
enable it, 

(c) adjudicate the title to the thing claimed : or else it may 

{d) direct the defendants to interplead one another by filing state- 
ments and entering into evidence for the purpose of bringing their 
respective claims before the Court, and shall adjudicate on such claims. 


The above section applies to M. S. C. G. and P. S. C. 0. 


474. Nothing in this chapter shall be taken to enable agents to 
When agents and tenant, sue their priDcipals, Of tenants to sue their 
may institute interpleader- landlords, for the purpose of compelling them 
to interplead with any persons other than per- 
sons making claim through such principals or landlords. 


Illustrations. 


(a.) A deposits a box of jewels with B as his agent. C alleges that the jewels 
were wrongfully obtained from him by A, and claims them from B. B cannot in- 
stitute an interpleader-suit against A and C. 

(6.) A deposits a box of jewels with B as his agent. He then writes to C for 
the purpose of making the jewels a security for a debt due from himself to C. A 
afterwards alleges that C’s debt is satisfied, and C alleges the contrary. Both claim 
the jewels from B. B may institute an interpleader suit- against A and C. 

The above section applies to M. 8. C. C. and P. S. C. C. 

Pb. 23 
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476. When tbe suit is properly instituted, the Court may provide 

CJhanfeofplaintiiTecoMiS. plaintiff^ costs by giving him a chyge 

on the thing claimed or in some other enectual 
way. 

The above section applies to M. S. C. C. and P. S. C. C. 


476. If any of the defendants in an interpleader-snit is actually 
Procedure where derend- swing the Stakeholder in respect of the subject 
ant is suing stakeholder. of such suit, the Court in which the suit against 
the stakeholder is pending shall, on being duly informed by the Court 
which passed the decree in the interpleader-suit in favour of the stake- 
holder that such decree has been passed, stay the proceedings as against 
him ; and his costs in the suit so stayed may 
be provided for in such suit ; but if, and so far 
as, they are not provided for in that suit, they may be added to his 
costs incurred in the interpleader-suit. 

The above section applies to M. S. C. C. and P. S. C. C. 


PART IV. 

PROVISIONAL REMEDIES. 


CHAPTER XXXIV. 

Of Arrest and A'itachment before Judgment. 

A, — Arre»t before Judgment, 

477, If at any stage of any suit, other than a suit for the pos.ses- 
When plaintiff may apply sion of immoveable property, the plaintiff satis- 
tbttt Bccuiity be taken. fies the Court by afhilavit or otherwi.'^e — 

that the defendant, with intent to avoid or delay the plaintiff, or 
to avoid any process of the Court, or to obstruct or delay the execution 
of any decree that may be passed against him, 

(а) has absconded or left the jurisdiction of the Court, or 

(б) is about to abscond or to h ave the jurisdiction of the Court, or 
(c) has disposed of or removed from the jurisdiction of the Court 

his property or any part thereof, or 

that the defendant is about to leave British India under circum- 
stances affording reasonable probability that the plaintiff will or may 
thereby be obstructed or delayed in the execution of any decree that 
may be passed against the defendant in the suit, 

the plaintiff may apply to the Court that secuiity be taken for the 
appearance of tbe defendant to answer any decree that may be passed 
agmust him in the suit. 

The above section applies to 3f. S. C. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 
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Order to brinv up defend- 478. If the Court, after examining theap- 

ant to show cause why he plicaut, and making such fiirtiier investigation 
should uot give security. ^8 it thinks fit, is satisHed— 

that the defentlant, with any such intent as aforesaid, 

(а) has absconded or left the jurisdiction of the Couit, or 

(б) is about to abscond or to leave the jurisdiction of the Court, or 
(c) has disposed of or removed from the juiisdiction of the Court 

his property or any part thereof, or 
that the defendant is about to leave British India under the cir- 
cumstances last aforesaid, 

the Couit may issue a warrant to arrest the defendant and bring 
him before the Court to show cause why he should not give secuiity 
for his appearance. 


The above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S. C. G. (except as regards the attachment of immoveable property). 

479. If the defendant fail to show such cause, the Court shall 

If defendant fail to show Uouit money or 

cause. Court may order him Other property sutTicient to answer the claim 
to make deposit or give against him, Or to give security for his appear- 
Becurity. when called upon while the 

suit is pending, and until execution or satisfaction of any decree that 
may he passed against him in the suit. 

The surety shall bind himself, in default of such appearance, to 
pay any sum of money whicli the defendant may be ordered to pay in 
tbc suit. 

The above section applies to M. S. 0. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachinont of immoveable property). 


Procedure in ease of op- 480. The Surety for the appearance of 

plication by surety to be the defendant may at any time apply to the 
discharged. Court in which he became such surety to be 

discharged from his obligation. • 

On such application being made, the Court shall summon the de- 
fendant to appear, or, if it thinks fit, may issue a warrant for his arrest 
in the first instance. 

On the appearance of the defendant pursuant to the summons or 
warrant, or on his voluntary surrender, the Court shall direct the 
surety to be discharged from his obligation, and shall call upon the 
defendant to find fresh security. 

The above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 

481. If the defendant fail to comply with any order under section 
« , , . c A 479 or section 480, the Court may commit him 

ant fails to give security to jail until the decision of the suit, or, if. 
or find fresh security. judgment be given against the defendant, 

until the execution of tlie d^ecree : Provided that no person shall be 
imprisoned under this section in any c^e for a longer- period than six 
mouths, nor for a longer period than six weeks when the amount or 
value of the subject-matter of the suit does not exceed fifty rupees i 
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Provided that no peraon shall he detained in prison under this 
section after he has implied with such order. 

The above section appHes toM. S. C. Ce (except asreganiB immoveable property) 
and to P. S. C. C. (exeef^ as regards tbe attachment of immoveatde property). 

482. The provisions of section *332 as to allowances payable for 
finbsiBtenceofdefeBdMsts the subsistence of judgment-debtors shall apply 
arrested. to all defendants arrested under this chapter. 

The above section appEes toM. S. C. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the atta^ment of immoveable property). 

B. — AttcLchment before Judgment. 

A r f w A M If, at any stage of any suit, the plaint- 

ment tors'^rity^m*^! iff satisBes the Court by affidavit or otherwise 
fendant to satisfy decree, that the defendant, with intent to obstruct or 
and, in default, for attach- delay the execution of any decree that may be 
ment of property. passed against him, 

(a) is about to dispose of the whole or any part of his property, 
or to remove the same from the j,urisdiction of the Court in which the 
suit is pending, or 

(b) has quitted the jurisdiction of the Court, leaving therein pro- 
perty belonging to him, 

the plaintiff may apply to the Court to call upon the defendant to 
furnish security to satisfy any decree that may be passed against him in 
such suit, and, on his failing to give such security, to direct that any 
portion of his property within the jurisdiction of the Court shall be 
attached until the further order of the Court. 

The application shall, unless the Court otherwise directs, specify 
Contontsofapplioation. the property required to be attached and the 
estimated value thereof. 

The above section applies to M. S. C. C. (except as regards immoveable property) 
wolS to P. S. C. C. (except as regards the attachment of immoveable property). 

484. If the Court, after examining the applicant, and making any 
Court may call on defend- further investigation which it thinks fit, is 
ant to furnish security or satisfied that the defendant is about to dispose 
show cause. of or remove his property, with intent to ob- 

struct or delay the execution of any decree that may be passed against 
him in the suit, or that he has, with such intent, quitted the jurisdiction 
of the Court, leaving therein property belonging to him, the Court may 
require him, within a time to be fixed by the Court, either to furnish 
security in such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property or 
the value of the same, or such portion thereof as may be sufficient to 
satisfy the decree, or to appear and show cause why he should not furnish 
security. 

The Court may also, in the order, direct the conditional attachment 
of the whole or any portion of the property specified in the application. 

The above section applies to M. 8. G. C. (except as r^ards immoveable property) 
and to P. 8. C. C. (except as regards the atti^hment of immoveable property). 
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The defendants were, on the 10th of March 1881, called upon, under s. 484 of 
the Civil Procedure Code (Act X. of 1877), to furnish security for the satisfaction 
of a decree that the plaintiff might obtain against them,* or to show cause, on the 
28th March 1881, why security should not be furnished. To this direction the order 
was appended, which is provided by the form at the end of the Code of Civil Pro- 
cedure, for a provisional attachment under s. 484. The defendants, to avoid the 
attachment, gave security, on the 12th March 1881, for satisfaction of the decree, 
and the attachment was not carried out. On the 28th March 1881, they showed 
cause why security should not be furnished ; but the Subordinate Judge, as security 
had been furnished, thought the matter was at an end, and that he could not cancel 
the security-bond. HeldihaX the Subordinate Judge was wrong; the security so 
given was really not the security expressly provided under s. 484, and did not pre- 
clude the defendants from showing cause why no security should be furnished.-— 
Lotlikar (Applicant) o. Lotlikar (Respondent), I. L. R., 5 Rom. 643. 

485. If the defendant fail to show cause why he should not furnish 
Attachment if cause not security, OT fail to fumish the security required, 

shown or seonrity not fsr- within the time 6 xed by the Court, the Court 

may order that the property specified iu the 
application, or such portion thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, shall be attached. 

If the defendant show such cause or furnish the required security, 
and the property specified in the application or 
Withdrawal of attachment. portion of it has been attached, the Court 

shall order the attachment to be withdrawn. 

The above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 

486. The attachment shall be made in the manner herein provided 
Mode of making attach- for the attachment of property in execution of 

a decree for money. 

The above section applies to M. S. 0- C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 

487. If any claim be preferred to the property attached before 
Investigation of claims to judgment, such claim shall be investigated in 

property attached before the manner hereinbefore provided for the an- 
judgment. vestigation of claims to property attached in 

execution of a decree for money. 

The above section applies to M. S. C, C. (except as regards immoveable pro- 
perty) and to P. S. C. C. (except as regards the attachment of immoveable property). 

488. When an order of attachment before judgment is passed, the 
Removal of attachment Court which passed the order shall remove the 

when security furnished or atttachment whenever the defendant furnishes 
suit dismissed. I;h 0 security required, together with security 

for the costs of the attachment, or when the suit is dismissed. 

The above section applies to M. S. 0. C- (except as regards immoveable property) 
and to P. S. C. C. (except as ’•egards the attachment of immoveable property). 

489. Attachment before judgment shall not affect the rights, exist- 

Attachment not to affect “8 attachment, of persons not 

right, of Birangers, or bar parties to the suit, Dor bar any person bolding 
deoree-holder from apply- ^ decree agaiust the defendant from applying 
ing for sale. property under attachment 

in execution of such decree. 

The above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S. C. 0. (except as regards the attachment of immoveable property). 
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490. Where property is under attachment by virtue of the provi- 
Properfcy attached undOT fions of this chapter, and the decree is given 
chapter not to be re-attaoh. in favour of the plaintiff, it shall not be^iieces- 
ed in execution of decree. sary to re-attach the propeity in execution of 

such decree. 


The above section applies to M. S. C. C. (excepts as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 

C. — Compensation for improper Arrests or Attachments. 


491. If, in any suit in which an arrest or attachment has been 
Compensation for obtain- effected, it appears to the Court that such 
ing arrest or attachment on arrest or attachment was apjdied for on iu- 
insuffioient grounds. Sufficient grounds, 

or if the suit of the plaintiff fails, and it appears to the Court that 
there was no probable ground for instituting the suit, 

tlie Court may, on the application of the defendant, award against 
the plaiutitf in its decree such amount, not exceeding one thousand ru- 
pees, as it deems a reasonable compensation to the defendant for the 
expense or injury caused to him by the arrest or attachment: 


PrOYLSO, 


Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
pensation. 

An award under this section shall bar any suit for compensation in 
respect of such arrest or attachment. 


The above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S. C. C, (except as regards the attachment of immoveable property). 


CHAPTER XXXV. 

Of Temporary Injunctions and Interlocutory Orders. 

A. — Temporary Injunctions, 

r.Sr“?Bjunotroa‘’may” to . 

granted. vit or otherwise — 

(a) that any property in dispute in a suit is in danger of being 
wasted, damaged, or alienated by any party to the suit, or wrongfully 
sold in execution of a decree, or 

(b) that the defendant threatens, or is about, to remove or dispose 
of bis property with intent to defraud his creditors, 

the Court may, by order, grant a temporary injunction to restrain 
SMch apt, or give such other order for the purpose of staying and pre- 
venting the wasting, damaging, alienation, sale, removal, or disposition 
of the property us the Court thinks fit, or refuse such injunction or 
other order. 
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493 In any suit for restraining the defendant from committing a 
Injntiction to restrain re- breach of Contract or other injury, whether 


petition or continnanoe 
breach. 


of compensation be claimed in the suit or not, the 
plaintiff may, at any time after the commeiice- 

;j.i u.r • . ■ 1 . 1 . .. 


be discharged, varied, or set 
aside. 

Compensation to defend- 
ant for issue of injunction on 
insufficient grounds. 


1 


ment of the suit, and eitlier before or after judgment, apply to the 
Court for a temporary injunction to restrain the defendant from com* 
mitting the breacli of contract or injury complained of, or any breach 
of contract or injury jof a like kind arising out of the same contract or 
relating to the same property or right. 

Tl)e Court may, by order, grant such injunction on such terms as to 
the duration of the injunction, keeping an account, giving security, or 
otherwise, as the Court thinks fit, or refuse the same. 

Ill case of disobe<lience, an injunction granted under this section or 
section 492 may be enforced by the imprisonment of the defendant for 
a term not exceeding six months, or the attachment of his piuperty, or 
both. 

No attachment under this section shall remain in force for more 
than one year, at the end of which time, if the defendant has not obeyed 
the injunction, the property attached may be sold, and out of the 
proceeds the Court may award to the plaintiff such comfiensation as it 
thinks fit, and may pay the balance (if any) to the defendant. 

494. The Court shall in all cases, except where it appears that the 
Before grauting injiino- object of granting the injunction would be 

tion, Court to direct notice defeated by the delay, before granting an in- 
to opposite party. junction, direct notice of the application for the 

same to be given to the oppo.site party. 

495. An injunction directed to a Corporation or public Company is 
Ii.junction to Corporation binding not Only Oil the Corporation or Corn- 

binding on its members and pany itself, but also on all members and officers 
officers. Corporation or Company whose personal 

action it seeks to restrain. 

496. Any order for an injunction may be discharged, or varied, or 
Order for injunction may Set aside by the Court, on application made 

’ ■ ' thereto by any party dissatisfied with such 

order. 

497. If it appears to the Court that an 
injunction which it has granted was applied 
for on insufficient grounds, or 

if, after the issue of the injunction, the suit is dismissed, or judg- 
ment is given against the plaintiff by default or otherwise, and it appears 
to the Court that there was no probable ground for instituting the suit, 

the Court may, on the application of tlie defendant, awaid against 
the plaintiff in its decree such sum, not exceeding one thousand rupees, 
as it deems a reasonable compensation to the defendant for the expense 
or injury caused to him by the issue of the injunction : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
pensatioii. 

An award under this se^ction shall bar any suit for compensation in 
respect of the isi-ue of the iujuuciiou. 
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B. — InterloetUorp Orders. 

• ► 

498. The Court may, on the application of any party to a suit, f 
Power to order interim ordet the Bale> by any person named in such 
sale of perishable articles. order, and* in such manner, and on such terriis 
as it thinks fit, of any moveable property, being the subject of such . 
suit, which is subject to speedy and natural decay. 

ThS above section applies to P. S. Ch 

Power to make order for mi . At i* 

detention, Ac., of snbject- . 499. The Court may, on the application 

matter, and to authorize of any party to a suit, and on such terms as it : 
entry, taking of samples thinks fit, 
and experiments. ’ 

(a) make an order for the detention, preservation, or inspection of 
any property being the subject of such suit ; 

(&) for all or any of the purposes aforesaid, authorize any^person to 
enter upon or into any land or building in the possession of any other 
party to such suit, and 

(c) for all or any of the purposes aforesaid, authorize any samples 
to be taken, or any observation to be made or experiment to be tiled, 
which may seem necessary or expedient for the purpose of obtaining 
full information or evidence. 

The provisions hereinbefore contained as to execution of process 
shall apply, mutandis^ to persons authorized to enter under 

this section. 

Tas above section applies to P. S. C. C. 

500. An application by the plaintiff for an order under section 4!98 
Application for snob or. or section 499 may be made after notice in 
ders to be after ii«iiioe. Writing to the defendant at any time after ser- 
vice of the summons. 

An application by the defendant for a like order may be made 
after notice in writing to the plaintiff, and at any time after the appli- 
cant has appeared. 

The above section applies to P. S. C. C. 

601. When land paying revenue to Government, or a tenure liable 
When party may be put sale, is the subject of a suit, if the party in 
in immediate poaaeaBjon of posseSsion of such land OF tenure neglects to 
land the aulyect of suit. pg^y the Government- revenue, or the rent due 
to the proprietor of the tenure, as the case may be, and such land or 
tenure is consequently ordered to be sold, any other party to the suit 
Claiming to have an interest in such land or tenure may, upon payment 
of the revenue or rent due previously to the sale (and with or without 
security at the discretion of the Court), be put in immediate possession 
of the land or tenure ; 

and the Court in its decree may award against the defaulter the 
amount so paid, with interest thereupon at such rate as the Court 
thinks fit, or may charge the amount so paid, with interest thereupon 
p>t such rate as the Court orders, in any adjustment of accounts which 
may be directed in the decree passed in the suit. 
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502. When the subject-matter of a suit is money or some other 
Deposit of money, Ac., thing capable of delivery, •and any party thereto 
in Court. admits that he holds such money or other thing 

as a trustee for another party^ or that it belongs or is due to another 
party, the Court may order the same to be deposited in Court or 
delivered to such last-named party, with or without security, subject to 
the further direction of the Court 

Thbe above section applies to P. S. C. C. 


CHAPTER XXXVI. 

APPOINTMfiNT OF RECEIVERS. 

503. Whenever it appears to the Court to be necessary for the 
Power of Coart to ap- realisation, preservation, or better custody or 
point Receivers. management of any property, moveable or im- 

moveable, the subject of a suit, or under attachment, the Court may, by 
order — • 

(a) appoint a Receiver of such property, 

and, if need be, 

(b) remove the person in whose possession or custody the property 
may be from the possession or custody thereof ; 

(c) commit the same to*the custody or management of such Re«- 
ceiver; and 

(d) grant to such Receiver such fee or commission on the rents and 
profits of the property by way of remuneration, and all such powers as 
to bringing and defending suits, and for the realisation, management, 
protection, preservation, and improvement of the property, the collection 
of the rents and profits thereof, the application and disposal of such 
rents and profits, and the execution of instruments in writing, as the 
owner himself has, or such of those powers as the Court thinks fit. 

Receiver’s liabilities. Every Receiver so appointed shall — 

(e) give such security (if any) as the Court thinks fit duly to 
account for what he shall receive in respect of the property ; 

( f ) pass his accounts at such periods and in such form as the 
Court directs ; 

(ff) pay the balauce due from him thereon as the Court directs ; 

and 

(k) be responsible for any loss occasioned to the property by his 
wilful default or gross negligence. 

Nothing in this section authorizes the Court to remove from the 
possession or custody of property under attachment any person whom 
the parties to the suit, or some or one of them, have or has not a pre- 
sent right so to remove. 

The above section applies to M. S. C. C. and P. S. C. 0. 

By a decree in an administration-suit, A was appointed receiver “ to nmnage 
the estate,” A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed fropi the office or rec(iivoi op 
the ^ound of hi. alleg^ed nusnumagemeat of the estete. The application waa refuacd. 

Fb. 24) 
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Held that the order of refusal was appealable, whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question 5,riaing between the parties to a suit relating to the execution 
of the decree. — Mithib^ii (Plaintiff) v. Liinji Nowroji Ban^ji and others (Defend- 
ants) ; Harrivullubhdas Calliaiidas (Original Defendant), Appellant, v. Ai'dasar Frdmji 
Moos (Receiver and Respondent), I. L. R.,* 5 Bom. 45. 

No APPEAL lies from an order passed under s. 505 of the Civil Procedure Coclo 
by a Court subordinate to a District Coin*!, submitting the name of a person sought 
to be appointed a receiver, together with Llie grounds for the nomination, such being 
only a preliminary order or expression of opinion, and not an order under s. 503. 
Nor does an appeal lie from the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to decide on tho 
necessity for the appointment of a receiver, the words ‘‘ or pass such oth(ir order as 
it thinks fit” in s. 505 being sufficient to include that question, and not merely to 
decide the fitness or otherwise of the pereon nominated to the office of receiver. — 
Birajan Kooer v. Ram Churn Lall Maliata, I. L. R., 7 Cal. 719. 

604. Where the property is land paying revenue to Government, 
When Collector may bo Or land of which the revenue has been assigned 
appointed Receiver. Or redeemed, and the Court considers that the 

interests of those concerned will be promoted by the management of 
the Collector, the Court may appoint the Collector to be Receiver of 
such property. 

The above section applies to M. S. C. C. 

No APPEAL lies from an order passed under s. 505 of the Civil Procedure Code 
by a Court subordinate to a District Court, submitting the name of a person sought 
to be appointed a receiver, together with the groulids for the nomination, such being 
only a preliminary order or expression of opinion, and not an order under s. 503. 
Nor does an appeal lie from the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to decide on the 
necessity for the appointment of a receiver, the words “ or pass such other order as 
it thinks fit” in s. 505 being sufficient to include that question, and not merely to 
decide the fitness or otherwise of the person nominated to the office of receiver. — 
Birajan Kooer v. Ram Churn Lall Mahata, I. L. R., 7 Cal. 719. 

606. The powers conferred by this chapter shall be exercised only 
Courts empowered under by High Courts and District Courts : Provided 
this chapter. that, whenever the Judge of a Court subordinate 

to a District Court considers it expedient that a Receiver should be ap- 
pointed in any suit before him, he shall nominate such person as he 
considers fit for such appointment, and submit such person’s name, 
with the grounds for the nomination, to the District Court, and the 
District Court shall authorize such Judge to appoint the person so 
nominated, or pass such other order as it thinks fit. 

The above section applies to M. S. C. C. 

No APPEAL lies from an order passed under s. 505 of the Civil Procedure Code 
"by a Court subordinate to a District Court, submitting the name of a person sought 
to be appointed a receiver, together with the grounds for the nomination, such being 
only a preliminary order or expression of opinion, and not an order under s. 503. 
Nor does an appeal lie from the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question ib raised, to decide on the 
necessity for the appointment of a receiver, the words “ or pass such other order as 
it thinks fit” in s. 605 being sufficient to include that question, and not merely to 
decide the fitness or otherwise of the person nominated to tlie office of receiver.^ 
Birajan Kooer v. Ram Chum Lall Mahata, 1. L. R., 7 Cal. 719. 
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PART V. 

OF SPECIAL PROCEEDINGS. 

CHAPTER XXXVII. 

Reference to Arbitration. 

606. If all the parties to a suit desire that any matter in difference 
Parties to suit may apply between them in the suit be referred to arbitra- 
for order of reference. tion, they may, at any time before judgment is 

pronounced, apply, in person or by their respective pleaders specially 
authorized in writing in this behalf, to the Court for an order of re- 
ference. 

Every such application shall be in writing, and shall state the par- 
ticular matter sought to be referred. 

Tub Jibove section applies to M. S. C. C. and P. S. C. C. 

Under this section all pnrties materially interested must concur in the reference 
to arbitration. — 10 W. R. 171. • 

A PLAiN'i IFF must show special autliority to assent to an arbitration on behalf 
of another plaintiff. — 1 W. R. 80. 

It is very doubtful whether a Judg(3 has power, under Act X. of 1859, to refer 
a case to arbitration. — 16 W. R. 160, 

A REFERENCE to arbitration made under an order of Court cannot be revoked at 
the instance of a party. — 17 AV. R. 516. 

The Court cannot leg:ally allow a ce.se, as regards an absent plaintiff, to be de- 
cided by reference to arbitiation. — 1 W. R. 80. 

An Appellate Court is comiiotent to refer cases to arbitration. — 17 W. R. 31. 
But see 19 W. R. 321. Also 21 W. R. 120, infra. 

No presumption can be raised against a party to a suit from his refusal to with- 
draw from the determination and submit to arbitration. — 20 W. R. 172. 

Aitlication for reference to arbitration must be made to the Court in writing 
by parties in person or by pleaders specially autliorizcd. — W. R. Sp. 41. 

An Appellate Court has no power to refer a case to arbitration, oven on consent 
of the parties.— (F. B.) 21 W. R. 210. 

Nor can the first Court, by consent of parties, refer so much of the matter in 
dispute which it has aheady determined, and wliich is pending in appeal. — 22 W . R. 
207. 

An Appellate Court, in remanding a case, cannot direct the first Court to call 
upon the parties to agree to arbitration, or, on their failing to do so, to a ppoint arbi- 
trators — 22 W. R. 396. 

Reference to arbitration cannot be made except on the recorded and expressed 
consent of both parties.— 2 Hay 583 (Marshall 517). The consent of the pleaders is 
not sufficient. — 16 W. R. 160. 

Both the Code of Procedure and the Punjab Code require the consent of the 
parties to a reference to, and the appomtment of, arbitrators. — (P. C.) 5 W. R., P. C. 
21 (P. C. R. 616). See also 14 W. R. 211. 

When a case which has been referred in the Principal Suddor Amoen’s Court to 
arbitration is withdrawn by the Judge for tidal in his own Court, the Judge is not 
bound to refer it to arbitration. — 6 W. R. 290. 

A PARTY, by appearing before arbitrators appointed without his consent, and in 
spite of his repeated remonstrances, docs not forfeit his right to question the validity 
of the award.— (P. C.) 5 W. R., P. 0. 21 (P. C- 016). bee also 14 W. R. 211. 
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A BEGXTLAit (and not a summary) appeal lies to set aside an award of arbitration 
passed under s. 313 of Act VIIL of 1859 (corresponding with s. 50^ Act X. of 1877). 
— W. R. Sp. Mis^ 33. And should be on the full stamp. — 12 W. B. 50. See 15 W. 
R., F. B., 9. 

Where all the parties did not agree to an arbitration, the award is legal against 
those "who did. — 6 W. R. 25. See also 14 W. R. 211. And cannot be converted into 
a final decree under Act VIII. of 1859, though it is evidence against any party who 
agreed to the reference. — ^15 W. R. 427. 

Whetre an Appellate Court directed the first Court to call upon the parties to 
agree to arbitration, and the parties waived the irregularity, and consented to the 
matter being tried by arbitrators : Held that they could not afterwards, on special 
appeal, object to the proceedings. — ^22 W. R. 396. 

A MERE agreement to refer to arbitration, if it contain no acknowledgment of 
the plaintiff’s right or possession, does not save limitation ; but the time during which 
the case was before the arbitrators, and the plaintiff was trying in another form to 
enforce the awnrd, may be deducted from the period of limitation. — W, R. Sp. 283 
(L. R. 65). 

Where, after a reference of certain suits to arbitration, the parties withdrew the 
first submission, and agreed to submit the same suits with other matters to arbitration, 
and before the arbitrators so appointed had arrived at a final conclusion, the parties by 
Molehnamah compromised the whole of the subjects of dispute, and an award was 
drawn up according to this compromise, a decree corresponding with the award was 
at first made only in those suits which hafl been originally referred, and afterwards, on 
the application of some of the parties, the effect of a decree was given to the 
remainder of the award : Held that this application to give effect to the unenforced 
portion of the award ought to have been dismissed, but that as the parties concerned 
did not take steps to set the Lower Court right in this matter (inter aZia), the High 
Court could not interfere, and that the effect of the Lower Court’s decision was to 
dispose of the award altogether, and not to divide it into two parts, of which one 
might form the foundation of a future judgment. — ^22 W. R. 129. 

Notwithstanding that chap, xxxvii. of Act X. of 1877 (in reference to 
arbitration) does not refer specially to suits brought under Act X, of 1859, yet if 
both parties to a suit for a kabuliyat brought under the latter Act agree to refer the 
matters in dispute between them to certain arbitrators named by them, and file a 
joint petition in the Court of the Deputy Collector, stating that they htvd so agreed, 
and praying that the case may be referred to such arbitrators, neither of them will be 
afterwards at liberty to object to a decree made, embodying the award of the arbi- 
trators, on the ground that the reference to arbitration was irregular, and not war- 
ranted by any of the provisions of Act X. of 1877. When a case has been so refer- 
red, the arbitrators are at liberty to determine what appears to them to a fair and 
equitable rate of rent, and notwithstanding the amount so found is less than that 
demanded by the plaintiff in his plaint, the Court out of which the reference issued 
is not at liberty on that ground to dismiss the suit, but is bound to order the defend- 
ant (with the alternative of eviction) to execute a kabuliyat in favour of the plaintiff 
at the rate determined by tlie arbitrators to be fair and equitable. — Khemna Gowala 
V. Budoloo Khan, I. L. R., 6 Cal. 251. 

Nomination of arbitrator. 607. Tb© &rl>ltrfttor sIirII l)G noilllQRtGcl 

by the parties in such manoer as may be agreed 
upon between them. 

If the parties cannot agree with respect to such nomination, or if 
When Court to nominate the person whom they nominate refuses to 
arbitrator. accept the arbitration, and the parties desire that 

the nomination shall be made by the Courts the Court shall nominate 
the arbitrator. 

The above section applies to M. S. C. 0. and P. S. C. C. 

Arbitrators cannot Relegate their powers to others.— 7. W. R. 2G9, 19 W. B* 
47, 22 W. B. 129. 
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Where both parties could not agree in nominating an arbitrator, and the Judge 
nominated one under this section, it must be inferred that be did so at their desire. — 7 
W. B. 13. 

Before a Judge refers a case to aibitration, he should ascertain whether the par* 
ties nominated are willing to act ; and till he has done so, any nomination of an arbi- 
trator by him, without the approbation Jr consent of the parties, is illegal. But 
when a case has been referred to arbitnmon, after the preliminary steps have been 
properly taken, the Judge has the sole power of appointing fresh arbitrators in the 
room of such as refuse to act. — W. R. Sp. 338 (L. R. 113). 

608. The Court shall, by order, refer to the arbitrator the matter 
Order of reference. difference which he is required to determine, 

and shall fix such time as it thinks reasonable 
for the deliveiy of the award, and specify such time in the order. 

When once a matter is referred to arbitration, the Court shall not 
deal with it in the same suit, except as hereinafter provided* 

The above section applies to M. S. C. C. and P. S. C. C. 

Where a reference to arbitration fixes no time for the arbitrators to make the 
award, the award itself falls to the ground. — 10 W. R. 206. 

Where the reference fixes no time for l^ie award to be made, either party may 
hasten the proceedings by giving notice to the arbitrators that the award must be 
made, and an umpire appointed, within a reasonable time ; but when the time elaps- 
ing after the notice has been actively employed by the arbitrators, and the delay has 
been owing to necessity which they could not control, the parties cannot recede 
from their submission by reason of the notice. — (P. C.) 10 W. R., P. C. 51. 

When reference is to two . 509. If the reference be to two or more 
or more, order to provide for arbitrators, provision shall be made in the 
difference of opinion. order for a difference of opinion among the 

arbitrators, 

(a) by the appointment of an umpire, or 

(b) by declaring that the decision shall be with the majority, if the 

major part of tlie arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 

(d) otherwise, as may be agreed between the parties ; or, if they 
cannot agree, as the Court determines. 

If an umpire is appointed, the Court shall fix such time as it 
thinks reasonable for the delivery of his award in case he is required to 
act. 

The above section applies to M. S. C. C. and P. S. C. C. 

Partial disagreement of two arbitrators does not nulify their award as a whole. 
2 W. R. 32. 

Where parties do not agree to be bound by the act of the majority, the award 
must be unanimous. — 1 W. R. 269, 19 W. R. 47, 22 W. K. 129. 

What a party must do who contests the validity of an award on the ground 
that it was not completed within the time fixed by the Court. — 17 W. R. 31. But 
see 19 W. R. 321. 

When a case is referred to the award of three arbitrators, an award signed by 
two is null and void, and ought not to be read as evidence in the case. — Sev. 479. 
See also 14 W. R. 211, 22 W. R. 129. 

An order of reference to arbitration should, as required by this section, provide 
for difference of opinion among the arbitrators and for. decision by a majority.— 4 
W. B. 4. See also 10 W. R. 398, 22 W. R. 129. 
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The mere absence of a cljiuse in the order of reference to arbitration, providing 
for a difference of opinion between the arbitrators, cannot vitiate the award where 
there is no such difference of opinion. — 17 W. R. 30. 

A CASE cannot, in special appeal, be sent back to the arbitrators with a provision 
for difference of opinion, where the arbitrators having given in different awards, tho 
case was tried anew by the first Court, whose decision has been affirmed by tho 
Lower Appellate Court. — 14 W. R. 150. 

510. If the arbitrator, or, where there are more arbitrators than 
Death, incapacity, &c.,of oue, any of the arbitrators, or the umpire, dies, 
arbitrators or umpire. or rofuses, or iieglects, or becomes incapable to 

act, or leaves British India under circumstances showing that he will 
probably not return at an early date, the Court may, in its discretion, 
either appoint a new arbitrator or umpire in the place of the person so 
dying, or refusing, or neglecting, or becoming incapable to act, or leav- 
ing British India, or make an order superseding the arbitration, and in 
such case shall proceed with the suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

Where an arbitration failed, and tho record came back to tho Court, the Court 
was held to have no power to dismiss tlie suit without giving notice to the parlies 
or fixing a date for the hearing of the suit. — 22 W. R. 21. 

An arbitrator has full power to retract his resignation of oflioo bef«)ro it is accept- 
ed. — 15 W. R. 37. Held by tho Privy Council that an arbitrator who first tcnder<‘d 
and then withdrew bis resignation did not formally divest himself of bis character 
of arbitrator, and was tliercforc not fundus ofjicio when he signed the award. — (P. C.) 
23 W. R. 429. 

611. Where the arbitrators are empowered by the order of refer- 
Appointment of umpire ence to appoint an umpire, and fail to do so, 

by Court. any of the parties may serve the arbitrators 

with a written notice to appoint an umpire; and if, within seven days 
after such notice has been served, or such further time as the Court may 
in each case allow, no umpire be appointed, tho Court, upon the applica- 
tion of the party who has served such notice as aforesaid, may appoint 
an umpire. 

The above section applies to M. S. C. C. and P. S. C. C. 

The appointment of an umpire under this section is required, where there 
are two or more arbitrators, to provide for any difference of opinion amongst them ; 
but not where, with the consent of the Court, only one arbitrator has been appoint- 
ed—25 W. R. 11. 

612. Every arbitrator or umpire appointed under section 509, 
Powers of arbitrator or section 510, or section 511, shall have the like 

umpire appointed under powers as if his name bad been inseited in 
seotions 509, 510, 611. order of reference. 

The above section applies to M. S. C. C. and P. S. C. C. 

613. The Court shall issue the same processes to the parties and 
SammoniDg witnoMos. witnesses whom the arbitrators or umpire de- 

sire or desires to examine, as the Court may 
issue in suits tried before it. 

Persons not attending in accordance with such process, or making 
Punishment for default, any other default, or refusing to give their evi- 
. dence, or guilty of any contempt to the arbitra- 
tor or umpire during the investigation of the matters referred; shall be 
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subject to the like disadvantages, penalties, and punishments, by order of 
the Court, on the representation of the arbitrator or umpire, as they 
would incur for the like offences in suits tried before the Court. 

The above section applies to M. S. C. C. and P. S. C. C. 

614. If, from the want of the necessary evidence or information, 
Extension of time for or from any other cause, the arbitratois cannot 
making award. Complete the award within tlie peiiod specified 

in the order, the. Court rnaj^ if it thinks fit, eitlier grant a further time, 
and from time to time enlarge the period for the delivery of the award. 
Supersession of arbitra- make an order superseding the arbitration, 
tion. and in such case shall proceed with the suit. 

The above section applies to M. S.;C. C. and P. S. C. C. 

Under this section the time for delivery of an award may be 'extended at tlio 
discretion of the Court without the consent of the parties. — 2 W. R. 297. 

ArriJCATiONs for the extension of the period for the submission of an award 
and ortlers thereon should he made in writing* iiiid recorded. When a party lias been 
pre judiced by having* the time allowed for taking objections to an award curtailed by 
the Coui*t, no a]>peal lies, but a review should be granted by the Court of first in- 
stance. — Monji Premji Set (Plaintiff), Appelkmt, v. Maliyakel Koyassan Koya Ilaji 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 

Whonumpiro may arbJ. 516. When an umpire has been appointed, 

trate in lieu of arbitrators, he may enter on the reference in the place of 

the arbitrators 

(a) if they liave allowed the appointed time to expire without 
making an award, or 

(b) when they have delivered to the Court or to the umpire a 
a notice in writing, stating that they cannot agree. 

The above section applies to M. S. C. C. and P. S. C. 0 . 

616, When an award in a suit has been made, the persons who 
Award to bo signed and made it shall sign it, and cause it to be filed in 
filed. Court, together with any depositions and docu- 

ments which have been taken and proved before them ; and notice of the 
filing shall be given zo the parties. 

The above section applies to M. S. C. C. and P. S. C. C. 

An arbitration-award must be one single instrument complete in itself. — 12 
W. R. 397. 

Civil Court’s judgment cannot afl^ect the rights of parties as declared in an 
award. — 2 W. R. 297. 

An arbitration-award is not binding on an intervenor as a decree in a suit dis- 
posed of by a regular suit. — 17 AV. R. 233. 

A Civil Court acts illegally in deciding a case on its merits after an arbitration- 
award.— 5 W. R. 130. See also 10 AV. R. 398. 

An appeal lies when an arbitration-award is questioned on the ground of there 
having been no valid submission to ai’bitration. — 19 AV. R. 47. 

An arbitration-award is not legal if not signed by the ^bitr^ors sitting together 
at one place and at the same time. — 11 AV. R. 433 ; 12 AV. R. 397. 

A MUNSIPP has no jurisdiction to entertain an application and pass an order on 
the enforcement of an arbitration-award relating to the determination of rent. 15 
AV. R. 556. 
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In a suit pending before arbitrators, an appellant who is made a co-plaintiff on 
application, and makes, no objection to the arbitration, is bound by the award.— 5 
W. R. 130. 

An arbitration-award cannot change the nature of the claim, and convert into a 
simple debt cognizable by a Civil Courba claim for moneys collected by defendant 
as tehaildar, — 5 W. B. 13. 

Court cannot reserve permission to a plaintiff to bring a fresh suit for the matter 
of an arbitration-award, except under s. 97, Act VIII., 1859 (corresponding with 
88. 373, 514, Act XIV., 1882).— 2 W. R. 297. 

Arbitrators should give separate awards in a case referred to them by the 
Judge, and on other matters referred to them by the parties, instead of bringing 
tliem all up and giving a general award . — % W. R., Mis., 27. 

An arbitrator slionld not allow documents entrusted to him by the Court to be 
removed from tbe nufKce, but the award should, under this section, be accompanied 
by all the proceedings, depositions, and exhibits in the suit. — 12 W. R. 397. 

Where an arbitrator imported into his proceedings a previous inquiry alleged to 
have been made by him, and relied upon admissions made in the former proceedings, 
his award was held to be bad, and the decision based thereon set aside. — ^24 W. R. 81. 

The act of an arbitrator, in handing in an award to the proper officer of the 
Court, for the purpose of the award being filed, cannot be considered as an ‘ appli- 
cation' within the meaning of the Limitation Act. — Robarts v. Han-ison, I. L. R., 
7 Cal. 333. 

A Court may look into the whole of an arbitration-record, and set aside the 
award on reasonable presumption of misconduct (i.e., because it was in opposition to 
the testimony of witnesses whom the arbitrators accepted and believed). — 12 W. 
R. 93. See 22 W. R. 447. 

Both parties having agreed to the appointment of arbitrators to determine their 
rights in dispute according to the terms of a will, and it being contended by the ap- 
pellant that it was miscarriage on the part of the arbitrators to make their award 
without having had the whole of the will before them, their lordships came to the 
conclusion that, as the appellant, having a clear knowledge of the circumstances on 
whicli he might found an objection to the arbitrators proceeding to make their award, 
did submit to the arbitration going on, and allowed the arbitrators to deal vrith tbe 
case as it stood before them, taking his chance of the decision being more or less 
favorable to himself, it was too late for him, after the award had been made, and on 
the application to file the award, to insist on this objection to the filing of the 
award.— (P.C.) 26 W. R. 10. 

617. Upon any reference hj an order of the Court, the arbitrators 
Arbitrators or umpire or umpire may, with the consent of the Court, 
may state special case. State the award as to the whole or any part 
thereof in the form of a special case for the opinion of the Court ; and 
the Court shall deliver its opinion thereon ; and such opinion shall be 
added to, and form part of, the award. 

The above section applies to M. S. C. C. and^F. S. C. C. 


Court may, on applica- 
tion, modify or correct 
award in certain cases. 


618, The Court may, by order, modify 
or correct an award. 


(o) where it appears that a part of the award is upon a matter not 
referred to arbitration, provided such part can be separated from the 
other part, and does not affect the decision on the matter referred, or 
(6) where the award is imperfect in form, or contains any obvious 
error which can be amended without affecting such decision. 


Tax above section applies to U. S. C. C. and P, S. C. C. 
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519. The Court may also make such order a'? it thinks fit respect- 
Order as to costa of ar- ing the costs of the arbitration, if any ques- 
bitration. tion arise respecting such costs, and the award 

contain no sufficient provision concerning them. 

The above section applies to M. S. C. C. and P. S. C. C. 

620. The Court may remit the award or any matter referred to 
When award or matter arbitration to the reconsideration of the same 
referred to arbitration may aibitiators Of Umpire, upon such terms as it 
be remitted. thinks fit. 

(a) where the award has left undetermined any of the matters 
referred to arbitration, or where it determines any matter not referred 
to arbitration ; 

(b) where the award is so indefinite as to be incapable of execu- 
tion ; 

(c) where an objection to the legality of the award is apparent 
upon the face of it. 

The above section applies to M. S, C. C. and P> S. C. C. 

This section docs not authorize a Court to remit a case to the arbitrators except 
as to matters in difference between the parties. — 14 W\ R, 469. 

A Court was held to have done ri^ht in refusing to permit the filing of an 
arbitration -award which was not complete in itself, and wliich, as a w'hole, the par- 
ties had not agreed to, — 21 W. R. 182. 

An award of arbitrators on a matter not in difference between the parties, nor 
referred to them, is null and void for want of jurisdiction, notwitlistanding that it 
has been confirmed by a judgment of Court passed in accordance therewith. — 15 
W. R. 172, 

S, 323, Act VriL, 1859 (corresponding with s. 520, Act XIV., 1882) authorizes 
a Court to remand a case to arbitrators for reconsideration when tliere are mistakes 
which it cannot amend ; and if the arbitrators refuse to reconsider, their award 
becomes null and void without proof of corruption or misconduct. — 7 W. R, 406. 

Where matters in dispute are referred to arbitration, and it is found that one 
question sit issue is omitted from the reference, and that the award contiiins no 
decision thereon, the party interested should bring the omission to the notice of tlie 
Court ; if he fails to do so, the Court may pass any order or come to any decision 
on that point — 14 W. R. 247, 

Where, in a suit for the filing of an award made on a private reference to arbi- 
tration, the Court of first instance, holding that there was no reason to remit such 
award to the reconsideration of the arbitrator, under the provisions of Act X, of 
1877, 8. 520, or to set it aside under s. 521, did not proceed to give judgment accord- 
ing to such award followed by a decree, but merely’^ directed that such award should 
be filed : Held that its order was not appealable as a decree or as an order. — 
Bamadin v. Mahesh, I. L. R, 2 AIL 471. 

An award was remitted under s. 520 of Act X. of 1877, The aibitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave the 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongst others, that the award had been improperly remitted under s, 520. Held 
that the question whether the award had been properly remitted under s. 520 or not 
could be entertained in such appeal. The worshippers at a public mosque can main- 
tain a suit 'to restrain the superintendents of such mosque from using it or its appur- 
tenant rooms for purposes otlier than those for which they were intended to be used, 
and from doing acts which are likely to obstruct worshippers in ent^^ring or leav- 
ing such mosque. — Abdul Rahman and others (DefendaiLts) o. Yar Muhammad and 
Others (Plaintiffs), 1. L, R., 3 AIL 636, 


Pr. 25 
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The plaintiff in this suit sued the defendants to recover certain monej^s pre- 
sented to him on his marriage, which lie alleged the defendants had received and 
appropriated to their own use. The defendants denied that they had received such 
moneys, but admitted tliat such mone3^s had been credited liy the plaintiff’s father 
to the firm in which they, the plaintiff, and the plaintiff’s father, were jointly inter- 
ested, against a larger amount of moneys* belonging to the firm which had been 
expended on the plaintiff’s marriage. Tlie parties agreed to refer the matter in 
dispute between them to arbitration, and to abide by the decision of the arbitrator. 
The arbitrator decided that the plaintiff could not recover the moneys he sued for, 
and which had been credited to tlie finn of w'hich he was a partner, as a larger sura 
bad been expended on bis marriage out of the funds of the firm. The plaintiff 
obtained the opinions of certain pandits to the effect that, under Hindu law, gifts on 
marriage are regarded as sejiarate acquisitions, and prayed that the Munsif would 
remit the award with these opinions to the arbitrator. The Munsif remitted the 
aw'ard witli the ojiinions, requesting the arbitrator to consider them, and to return 
his opinion in writing within a certain period. The arbitrator having refused to act 
further, the Munsif proceeded to determine the suit, and gave the plaintiff a decree 
on the ground that, in a joint Hindu famil\% presents received on man-iage do not 
fall into the coimnon fund. He/d (Pctarson, J., dissenting) that there being no ille- 
gality apparent on the face of the award, the Munsif was not justified in remitting 
the award or in sctling llic award aside and proceeding to determine the suit himself, 
but that he should have passed judgment in accordance wdtli the award. — Naiiak 
Chand and others (Defendants) v. Ram Kaiin^an (Plaintiff). — I. L. R., 2 All. 181. 

The sharers of a joint undivided esfate agreed in writing that such estate should 
be partitioned and tlie accounts thereof settled by arbitration, and named one or such 
sharera as arbitrator, and agreed that he should" settle all the accounts, show' the 
surplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and have tliem drawm within one j'car from the 
conqdetion of the partition. Subsequently one of ^uch sharers applied, under s. 525 
of Act X. of 1877, to have such agreement filed in Court. The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case w'as 
referred to such arbitrator. The arbitrator made an awrard whereby he partitioned 
such estate into lots, assigning some only of such lots by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 

E arties, and that, considering that the partition should take effect without any delay, 
e did not ask for further time. He further stated that “ all the parties state that 
they will adjust the accounts after renewing the agreement,” and he requested that 
the unassigned lots might be drawn in Court. The Court made an order confirming 
the aw’ard, and, it being objected that the settlement of the accounts slioiild not be 
postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a j^ear’s time for that purpose, and, some of 
the parties not being willing to draw the unassigned lots, directed the distribution of 
such lots “ in reference to the age and number ” of the sharers. that such 

order was a “decree” within the meaning of ss. 2 and 522 of Act X. of 1877 : that 
the arbitrator should himself have drawn such lots, or he should have made the 
parties draw* them ; but, inasmuch as it would not have strained the agi-ecment to 
have such lots drawra in Court, and no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawm them : that the Couit, how'ever, 
should not have distributed such lots in the manner it had done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to Lhe 
award, and for that reason its decree could not be maintained : and that, in confirm- 
ing the awrard before the accounts had been settled and an aw^ard made in respect 
thereof, the Court had acted erroneously, inasmuch as the award had left undeter- 
mined a very impoi-tant matter, viz.j the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsidera- 
tion of the arbitiator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one year, if necessary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post- 
poning the settlement of the accounts, and thereby made an order contrary to and in 
excess of the award, its .decree must he reversed. — Sadik AH Khan (Plaintiff} v, 
Imdad Ali Khan and others (Defendants), 1. L. R., 3 All. 286. 
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B21. An award remitted under section 520 becomes void on the 
Grounds for setting refusal of the arbitrators "Or umpire to recon- 
aside award. sider it. But no award shall be set aside ex- 

cept on one of the following grouu^ls (namely) — 

(a,) corruption or misconduct of the arbitrator or umpire; 

(5) either party having been guilty of fraudulent concealment of 
any matter which he ought to have disclosed, or of wilfully misleading 
or deceiving the arbitrator or umpire ; 

(c) the award having been made after the issue of an order by the 
Court superseding the arbitration and restoring the suit; 

and no award shall be valid unless made within the period allowed 
by the Court. 

The above section applies to M. S. C. C. and P. S. C. C. 

The neprlect of some of the arbitrators is misconduct within the meaning of this 
section —8 W. 11. 171. See also 22 W. R. 418. 

An award of arbitration can only be set aside for corruption or partiality, but 
not on the ground of inconsistency. — W. R. Sp. 153. 

An arbitration-award as to division of property left to minor sons, though as- 
sented to by their guardian, was set aside so»far as regarded those sons on proof that 
the partition was injurious to them. — 1 W. R, 280. 

If an arbitration-award is set aside, and the matter is tried as a suit, the arbitrator 
cannot be ci:amined as a witness as to the grounds of his decision, but only to 
prove any admission which may have been made before him. — 17 W. R. 516. 

Nothing which passes between the parties to a suit in anj” attempt at arbitration 
or compromise should be allowed to effect the slightest prejudice to the merits of 
their case as it eventually comes to be tried before the Court. — 20 W. R. 172. 

The refusal of arbitrators to amend a clearly bad award is misconduct on their 
part, within the meaning of this section, justifying its being set aside, — 3 W. R. 168. 
See also 11 W. R. 140 ; 15 W. R., F. B., 9 ; (P, C.) 23 W. R. 429, 24 W. R. 188. 

An award of arbitration will not be invalidated by reason of one of the persons 
interested having become a lunatic after the proceedings before the arbitrator were 
eiibstantially concluded and before the final publication of the award. — 7 W. R. 5. 

An award is not reversible except under this section. An arbitrator is not 
bound by technical rules of Court, He is appointed to give an equitable award, 
and can decide a case upon a document whether stumped or unstamped. — 1 W. R. 12, 

A JUDGMENT passed within the time allowed by s. 324, Act VIII., 1859 (corre- 
sponding will a. 521, Act XIV, 1882), ri-., 10 days after the submission of the award 
to the Court, is not a final judgment under s. 325 (con*esponding with s. 522). — 
12 W. R. 93. See also 20 W. R. 311. 

An order of a Civil Court setting aside an arbitration-award, being an interlo- 
cutory order, is not open to an appeal immediately ; but when the Court sets aside 
the award on the ground of misconduct on the part of the arbitrator, and after hear- 
ing the case on its merits, makes its decree in favour of the plaintiff, it is competent 
to the defendant to appeal against that decree — 14 W. R. 327. See also 22 W. R. 
420. 

An award was remitted under s. 520 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave the 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongst others, that the award had been improperly remitted under s. 520. Held 
tliat the question whether the award had been properly remitted under s. 520 or not 
could be entertained in such appeal. The worshippers at a public mosque can main- 
tain a suit to restrain the superintendents of sucli mosque from using it or its appur- 
tenant rooms for purposes other than those for which they were intended to be used, 
and from doing acts which are likely to obstruct worshippers in entering or leaving 
such mosque. — Abdul Rahman and others (Defendants) w. Yar Muhammad and 
others (Plaintiffs), I. L. B., 3 All. 636. 
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A CASE was referred by consent to arbitration, and after having been recalled 
into Court was again referred. An award was made by the arbitrator and filed in 
Court. The defendants then objected, on the ground that they had no notice after 
the second reference, and that they were not heard, and that the arbitrator had other- 
wise misconducted himself. These objections were disallowed by the SubOTdmsrto 
Judge, who gave a decree in the terms dt the award. This decree was upheld by 
the Judge on appeal, who, however, found that the arbitrator had been 
misconduct. Held that, if the decree of the first Court was not final under s. 325, 
Act VIII. of 1859, all that the lower Appellate Court could do, was to remand the 
case to be dealt with on its merits ; but inasmuch as there ^had been an award * 
decree thereon, which was final within the terms of that section, the lower A^elmte 
Court had no jurisdiction to hear the appeal, or to express any opinion on fi®-® 

passed in the first Court. — ^Wazir Mahton and another (Defendants) r. Luht Singh 
and another (Plaintiffs), I. L. R., 7 Cal. 166. 


522. If the Court sees no cause to remit the award or any of the 
Judgment to be accord- matters referred to arbitration for reconsidera- 
ing to award. tion iu manner aforesaid, and if no application 

has been made to set aside the award, or if the Court has refused such 
application, 

the Court shall, after the time for making such application has 
expired, proceed to give judgment^ according to the award, 

or, if the award has been submitted to it in the form of a special 
case, according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, and 
Decree to follow. enforced in mauDcr provided in this 

the execution of decrees. No appeal 
from such decree except in so far as the decree is in excess of, 
accordance with, the award. 


shall bd 
Code for 
shall lie 
or not in 


The above section applies to M. S. C. C. ; also to P. S. C. C. (except the 
provisions as to appeals.) 

A plaintiff’s allegation in a former suit having been overruled in arbitration, 
he is not estopped from bringing a fi'esh suit on the finding of the arbitrators. — 6 
W. R. 68. 

As long as the order of a Munsif quashing an arbitration-award subsists in 
full form, the award cannot be said to exist as a binding award between the parties. — 
21 W. R. 261. 

In appealing to set aside an award as not binding upon the appellant, he is not 
bound to appeal against every interlocutory order. — (P. C.) 5 W. R., P. C. 21 
(P. C. R. 616). 

A DECREE was held to be in accordance with the award, and therefore final under 
this section, although it did not embody a suggestion of two out of the three 
arbitrators, which suggestion the first Court dealt with as mere surplusage. — ^20 W . 
B. 226. 

A JUDGMENT of a Court, given in accordance with an award of arbitration, is final 
under s. 325, Act VIII., 1859 (corresponding with ss. 522, 588, Act XIV ., 1882), even 
if there has been corruption and misconduct on the part of the ai’bitnitors. — 7 
W. R. 205 ; 8 W. R. 171. 

A JUDGMENT given on an arbitration is final under this section when it is accord- 
ing to the award, but not otherwise ; an appeal will lie on the ground that it is 
contraiy to the award. — 3 W. R. 168. See also 11 W. R. 140 ; 15 W. R., F. B., 9 ; 
(P. C.) 23 W. R. 429, 24 W. R. 188. 

Although no appeal will lie under this section against a judgment passed 
according to the award as prescribed in s. 327 (corresponding witli s. 525), an appeal 
will lie, under s. 11, Act XXIII. of 1861, against an order made in execution-pro- 
ceedings taken upon that judgment. — 13 W. R. 62. 
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ThB addition, in a judgment according to an award, of a trifling direction upon 
a matter not referred to the arbitrators, which was quite separable from the other 
parts of the award, and did not aifect the decision on the nfatter referred, was held 
not to afEect the finality of the judgment. — 17 W. R. 352. 

W HERB the order of the Court which qpiade the reference to arbitration, declining 
to pass judgment according to the award, is reversed in appeal, the lower Appellate 
Court’s order is open to special appeal, the above section applying only to the Court 
by which a case is referred to arbitration. — 12 W. R. 93. See 22 W. R..447. 

Where a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to the award made upon such reference, 
such judgment is final, and no appeal lies therefrom. — 1 Hay 366 (Marshall 163). 
14 W. R. 33, 17 W. R. 30., (P.C.) 23 W. R. 429. See 15 W. R., F. B., 9. 

The term “ judicial proceeding,” as used in Act X. of 1877, s. 2, must be under- 
stood to mean a judicial proceeding of the same nature as a suit or such proceedings 
as are referred to in ss. 333, 522, 526, and 531. The definition given in Act X. of 
1872 is not applicable. — Dalpatbhai Bhagubhai v. Amarsang Khema Bhai, I. L. R., 2 
Bom. 553. 

S. 325, Act VIII., 1859 (corresponding with ss. 522, 588, Act XIV., 1882), is not 
applicable to private awards, and ought to be enforced under s. 327 (corresponding 
with ss. 525, 526, Act XIV., 1882) ; and an appeal will lie from the order of a 
Court directing its enforcement. — 3 W. R. 154. See 14 W. R. 255 : 15 W. R., F. B.* 

9 ; 21 \V. B., 182. . ' 

Submission to arbitration is revocable before award made. — 7 W. R. 269. Not 
arbitrarily, but for pi'ood cause ; the fact of one of the pai*ties to tlie agreement 
revoking his submission is not a sufficient cause within the meaning of s. 326, Act 
VIII., 1859 (corresponding with ss. 523, 524, Act XIV., 1882). — (P. C.) 10 W. R., 
P. C. 51 ; 15 W. R. 331 ; 21 W. R. 395 ; 22 W. R. 522. 

The sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
eharers as arbitrator, and agreed that he should settle all the accounts, show the 
surplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under s. 523 
of Act X. of 1877, to have such agreement filed in Court. The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case was 
referred to such arbitrator. The arbitrator made an award whereby he partitioned 
such estate into lots, assigning some only of such lots by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 
parties, and that, considering that the partition should take 3ffect without any delay, 
he did not ask for further time. He further stated that “ all the parties state that 
they will adjust the accounts after renewing the agreement,” and he requested Jthat 
the unassigned lots might be drawn in Court, Tlie Court made an order confirm- 
ing the award, and, it being objected that tlie settlement of the accounts should not 
be postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s time for that purpose, and, some of 
tlie parties not being willing to draw the unassigned lots, directed the distribution of 
such lots “ in reference to the age and number ” of the sharers. Held that such 
order was a “ decree” within the meaning of ss. 2 and 622 of Act X. of 1877 : that 
the arbitrator should himself have drawn such lots, or he should have made the 
parties draw them ; but, inasmuch as it would not have strained the agreement to 
have such lots drawn in Court, and no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawn them : that the Court, however, 
should not have distributed such lots in the manner it had done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to the 
award, and for that reason its decree could not be maintained : and that, in confirm- 
ing the award before the accounts had been settted and an award made in respect 
thereof, the Court had acted erroneously, inasmuch as the award had left undeter- 
mined a very important matter, viz,, the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsidera- 
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tion of the arbitrator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could havf allowed one year, if necessary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post- 
poning the settlement of the accounts, and thereby made an order contrary to and 
in excess of the award, its decree must l^e reversed. — Sadik Ali Khan (PlaintifE) v. 
Imdad Ali Khan and others (Defendants), 1. L. K., 3 All. 286. 

523. When any persona agree in writing that any difference be- 
Agreement to refer to tweeu them shall be referred to the arbitration 

arbitration may be filed in of any person named in the agreement or to be 
Court. appointed by any Court having jurisdiction in 

the matter to wbicii the agreement relates, the parties thereto, or any of 
them, ma}^ ^PP^y ^hat the agreement be filed in Court. 

The application sliall be in writing, and sliall be numbered and 
Application to be nnm- registered as a suit between one or more of the 
bered and registered. pai ties interested or claiming to be interested 

as plaintiff or plaintiffs, and the others or other of them as defendants 
or defendant, if the application have been presented by all the parties, 
or, if otherwise, between the applicant as plaintiff and the other parties 
as defendants. , 

On such application being made, the Court shall direct notice 
Notice to show cause thereof to be given to all the parties to the 
against filing. agreement other than the applicants, requiring 

such parties to show cause, within the time specified in the notice, why 
the agreement should not be filed. 

If no sufficient cause be shown, the Court may cause the agree- 
ment to be filed, and shall make an order of reference thereon, and 
may also nominate the arbitrator, when he is not named therein, and 
the parties cannot agree as to the nomination. 

The above section applies to M. S. C. C. and P. S. C. C. 

Under Act X. of 1877, ss. 623 and 525, parties to a suit, as well as persons not 
engaged in litigation, may agree to refer matters in dispute between them to private 
arbitration without the intervention of the Court, and may apply to have the agree- 
ment filed ; and the mere fact that the suit is pending with respect to tlie matters 
in dispute is not of itself a sufiScient reason to induce the Court to refuse to file 
the agreement. — Harivalabdds Kalliandds v. Utamchaud Mdneckchand, I. L. R., 4 
Bom. 1. See also I. L. R., 6 Cal. 251. 

524. The foregoing provisions of this chapter, so far as they are 
Provisions of chapter cousisteiit with any agreement so filed, shall be 

applicable to proceedings applicable to all proceedings under an oider of 
under order of reference. reference made by the Court under section 523 
and to the award of arbitration and to the enforcement of the decree 
founded thereupon. 

The above section applies to M. S. C. C. and P. S. C. 0. 

Where the partner of a firm in their partnership-deed agreed to refer their dis- 
putes to arbitration, and the reference made in pursuance of this agreement gave the 
arbitrators a power to make partition, but omitted a power to sell, jffieldy on the 
award being made a rule of Court, that the Court had no power, under s. 326, Act 
VIII. of 1859, to order the sale of certain property of which the arbitrators were 
unable to make partition, and the sale of which they recommended on that gfround. — 
Chunnimony Dossee and another (Plaintiffs) v. Nistarinee Dossee (Defendant), I. L. 
B., 3 Cal. 357. 
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The sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled bv arbitration^and named one of such 
sharers as arbitrator, and agreed that he should settle all ttie accounts, show th© 
surplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and hj^ve them drawn within one year from th© 
completion of the partition. Subsequently one of such sharers applied, under s. 523 
of Act X. of 1 877, to have such agreement filed in Court. The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case was 
referred to such arbitrator. The arbitrator made an award whereby he partitioned 
such estate into lots, assigping some only of such lots by name, and wherein ho 
stated that he had not been able to settle the accounts owing to the default of th© 
parties, and that, considering that the partition should take effect without any delay, 
he did not ask for further time. He further stated that “ all the parties state that 
they will adjust the accounts after renewing the agreement," and he requested that 
the unassigned lots might be drawn in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the accounts should not be 
postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a 3 ’^car’s time for that purpose, and, some of 
the parties not being willing to draw the unassigned lots, directed the distribution of 
such lots “ in reference to the age and number” of the sharers. Held that such 
order was a “ decree" within the meaning of ss. 2 and 622 of Act X. of 1877 : that 
the arbitrator should himself have drawn such lots, or he should have made Iho 
parties draw them ; but, inasmuch as it would not have strained the agreement to 
have such lots drawn in C-niirt, and no objcctibn had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in ordr.r that the arbitrator might have drawn them : that the Court, however, 
should not have distributed such lots in the maimer it had done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to th© 
awar(J, and for that reason its decree could not be maintained : and that, in confirm- 
ing tlie award before the accounts had been settled and an aw’ard made in respect 
thereof, the Court had acted erroneousl}", inasmuch as the award had left undeter- 
mined a very important matter, the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for tlie reconsidera- 
tion of the arbitrator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one 3 *ear, if necessary", for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post- 
poning the settlement of the accounts, and thereby" made an order contrary to and iu 
excess of the award, its decree must be reversed. — Sadik Ali Khan (Plaintiff) v. 
Imdad Ali Khan and others (Defendants), I. L. R., 3 All 286. 

526. Wlien any matter has been referred to arbitration without 
Piling award in matter inlerveutioQ of a Court of Justice, and an 

refei'i'ud to arbitracioii with* award has been made tbereoLiy H-ny person in- 
out iubervoutioii of Court. terested ill the award may apply to the Court 
of the lowest grade having jurisdiction over the matter to which the 
award relates, that the award be filed in Court, 

The application shall be in writing, and sliall be numbered and 
Application to be number- registered as a suit between the applicant as 
ed and regiabored. plaintiff and the Other parties as defendants. 

The Court shall direct notice to be given to the parties to the 
Kotice to parties to arbi- arbitration. Other than the applicant, rec^uiiiiig 
tration. them to show cause, within a time specified, 

why the award should not be filed. 

The above section applies to M. S. C. C. and P. S. C. C. 

An application to enforce an arbitration-award under this section may be made 
without any^ valuation of the suit. — 14 W. R. 255. 

Thebe is no appeal from an order refusing to file an award under this section.— 
Yaithialinga Pillai v. Rathvam PiTVai, 4 Ind. Jur. 392. 
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The benefit of tliis section will be lost if the application for enforcement of an 
award of private arbitrs^on be not made within 6 months. — 5 W. R. 123. 

Possession under a private award of arbitration would suffice to make the 
award valid, under cl. 3, s. 3, Reg. VI. of 1813, without the intervention of the 
Courts. — 6 W. R. 94. ? 

Except in the cases mentioned in the Act, there is no appeal from a decree which 
is passed in terms of an award. — Manji Premji Shet v. Maliyakal Koyapen Korja 
Kaji, 4 lud. Jur. 396. 

Award should be filed in Court. Effect of not filiqg as laid down in s. 327, 
Act VIII-, 1859 (corresponding with ss, 625, 626 Act XIV., 1882) — 1 W. R. 163, 
See also 25 W. R. 152. 

There is nothing in Act VIII. of 1869 to prevent parties, who have a suit 
pending in Court, to submit the subject-matter of that suit and other matters in dis- 
pute to arbitration under this section. — W. R. Sp., Mis., 21. 

A PRIVATE award may be valid and binding, though no proceedings under s. 327, 
Act VITI., 1859 (corresponding with ss. 525, 526, Act XIV., 1882) have been taken 
to enforce it.— 7 W. R. 269, See also 9 W, R, 441, 20 W. R. 420. 

When a private award between parties is filed in a Court under this section, 
the proscribed course is for the Court to give judgment and pass a decree, and not 
to order execution before such decree has been passed. — ^21 W. R. 295. 

A Small Cause Court has jurisdiction, under this section, to entertain an application 
to file a private arbitration-award relating to a debt not exceeding the amount 
cognizable by such Court if the defendant resides within its jurisdiction. — 10 W. R. 
S5, See 13 W. R, 233, 

On an application under this section to have an award filed in Court, it was 
held that tlie word award ” as used in the plaint must be taken to include the w hole 
document w'hich is scheduled to the plaint, i.e., the formal judgment as well as the 
decree.— (P. C.) 26 W, B. la 

A submission to private arbitration need not be put in writing to be valid, and a 
private awaid made in pursuance thereof will be respected by the Courts if duly per- 
formed. Botli submission and award may be proved without ikrarnamah. — W. R. 
Sp. 76. See also 18 W. it, 533. 

An appeal, on the iilegation of want of consent of parties, lies from the order 
©f a lower Court under s, 327, Act VIII., 1859 (corresponding with s. 525, Act XIV., 
1882), directing a private award of arbitration to be filed and enforced. — 6 W. R. 
60. See also 16 W. R,, F, B,, 9 ; 24 W. R. 188, 

An order rejecting an application to file an award under this section is not a 
decree, and is therefore not appealable. — (F. B.) 6 W. R., Mis., 83 ; 7 W. R. 401 ; 
11 W. R. 57 ; 12 W. R. 85. But see 14 W. R. 255 ; 15 W. R., F. B., 9 ; 21 W. R. 
182. Even though tlie order awards costs. — 11 W. R. 104. 

The above section incorporates the provision in s. 522 as to the finality of the 
judgment given according to the award, and puts the award filed under s. 525 in the 
same position as the award filed under s. 522. Where a Court files an arbitration- 
award, and passes a decree, that decree is final. — 21 W. R. 248. 

It was decided by the full bench in Lala Ishuri Pershad v. Her Bhanjan 
Tewaree, (15 W. R. 9 F.,) that the question of the existence of a legal award is one 
which is open to appeal, but that when the existence of the award has been finally 
determined, and judgment is given in accordance with the award, then there is no 
appeal. — Buhur Meah (Defendant) Juniun Meali (Plaintiff), I. L. R., 2 Cal 362. 

Matters in dispute w^cre referred to arbitration without the intervention of the 
Couil. An award was made, and upon an application under s. 525 of the Civil 
Procedure Code to file the award, one of the parties showed cause why the avrard 
should not be filed, and the Subordinate Judge held the objection to be good. Held 
that no appeal lay. — Sree Ram Chowdhry ». Denobundhoo Chowdry, I. L. R., 7 Cal. 
490. 

A Subordinate Judge, although invested with the jurisdiction of a Small Causo 
Court Judge, does not, on that account, become a Small Cause Court Judge, nor his 
Court such a Court within the meaning of Act X. of 1877. He, therefore, has 
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power, within the limits of his ordinary pecuniary jurisdiction, to receive and file 
awards of arbitrators under e. 525 of that Act. — Balkrishna v. Lakshman, I. L R., 
3 Bom. 219. ' 

By the amendment of the plaint, a case under s. 525 of Act X. of 1877 was 
taken out of the scope of ch. xxxvii. of that Act. Held that, tliis bein/j so, the 
decree of the Coui-t of first instance was appealable. Hpld also, where a priVate 
award determined a matter not rcfciTed to arbitration, that a claim under s. 525 of 
Act X. of 1877, that such award should be filed in Court, was properly dismissed. — 
Juala Singh and another (Plaintiffs) v. Narain Das (Defendant), I. L. R., 3 All. 541. 

Under Act X. of 1877, ss. 523 and 525, parties to a suit, as well as persons not 
engaged in litigation, may agree to refer matters in dispute between them to private 
arbitration without the intervention of the Court, and maj*^ Rpply to have the agree- 
ment filed ; and the mere fact that the suit is pending with respect to the matters 
in dispute is not of itself a sufficient reason to induce the Court to refuse to file 
the agreement. — Harivalabd^ Kalliandaa Utamchand Maneckchand, 1. L. R., 4 
Bom. 1. See also 1. L. R., 6 Cal. 251 

W HERE an arbitration-bond provides that the matters in dispute referred to the 
arbitrators may be taken up and dealt with seriatim^ and the award delivered bit by 
bit (khurd khurd), it is not necessary under s. 327 of Act VIII. of 1859 (correspond- 
ing with ss. 525, 526, Act XIV., 1882) that all the matters referred to should have 
been decided before the first portion of the award dealing with some only of the 
subjects in dispute can be filed. — ^Srimoti Shosbemukhi Dabia (Appellant) and Nobin 
Chuuder Roy and others (Respondents), I. L. R., 4 Cal. 92. 

When a Court has refused to file an award upon an application under s. 525, 
Civil Procedure Code, no appeal lies against such decision, which is an order, and not 
a decree ; but the High Court can interfere under s. 622. An award made under 
s. 525, which is partly within and partly exceeds the terms of the submission to arbi- 
tration, cannot be enrorced by summary procedure under s. 526 as to such portion 
as does not exceed those terms. To refer to arbitration questions arising on the 
construction of the award and questions left undecided by it is a matter beyond the 
scope of an agreement to submit to a scheme for the future management of a deva- 
sarn as regards conduct of suits, granting of demises, custody of proj)crty, collection 
of rents, appointment and removal of servants, and defrayment of current expendi- 
ture. — R. Ry. Mana Yikrama, Zamorin, Maharaja Baliadu/of Calicut (Plaintiff), Peti- 
tioner, V. Mullicliery Kristnan Nambudri (Defendant), Counter- Petitioner, I. L. R., 
3 Mad. 08. 

526. If no ground, such as is mentioned or referred to in section 
Filing and enforcement 520 or section o21, be shown against the awaid, 
of such award. the Court shall order it to be tiled, and such 

award shall then take effect as an award made under the provisions of 
this chapter. 

The above section applies to M. S. C. C. and P. S. C. C. 

When sufficient cause is shown against a private award, the Court may refuse 
to enforce it under this section. — 21 W. R. 377. 

Under the law previous to Act VIII. of 1859, the summary refusal to enforce 
an arbitration-award did not bar +bc use of the award as the basis of a regular suit. 
W. R. Sp. 283 (L. R. 65). 

The term “judicial proceeding,” as used in Act X. of 1877, a. 2. must be under- 
stood to mean a judicial proceeding of the same nature as a suit or such procec'dings 
as are referred to in ss. 333, 522, 526, and 531. The definition given in Act X. of 
1872 is not applicable. — Dalpatbhdi Blitigubh^ r. Amarsang Khenia Bhai, I. L. R., 
2 Bom. 553. 

A PLAINTIFF cannot sue for moveables by n suit to enforce an award. He may 
sue for damages and losses sustained with regard to bis share of ancestral property, 
under his general rights of inheritance, whether adjudicated upon by a previous 
award of arbitration or not ; and as regards lands, he either f jF enforce- 

ment of the award or upon his general rights. — 6 W. R. 165. 
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When a Court has refused to file an award upon an application under s. 525, 
Civil Procedure Code,«no appeal lies against such decision, which is an order, and not 
a decree ; but the High Court can interfere under s. 622. An award made under 
s. 525, which is partly within and p.M iiy exceeds the terms of the submission to arbi- 
tration, cannot be enforc id by sumrnurj' procedure under s. 526 as to such portion 
as does not exceed those terms. To refer to arbitration questions arising on the 
construetion of the award and questions left undecided by it is a matter beyond the 
scope of an agreement to subiuii: to a scheme for the future management of a deya- 
eam as regards conduct of suits, granting' of demises, ciistody of property, collection 
of rents, appointment and removal of sei’vants, and defrayment of current expendi- 
ture. — R. Ry. Mdna Vikrama, Zj'unorin, Maharaja Bahadur of Calicut (Plaintiff), Peti- 
tioner, «. Mallichery Kristnan Nambudri (Defendant), Counter-Petitioner, I. L. B., 

3 Mad. 68. 

CHAPTER XXXVIII. 

Op Proceedings on Agreement of Parties. 

627. Parties claiming to be interested in the decision of any question 
Power to state case for of fact or law may enter into an agreement in 

Court’s opinion. Writing, stating such question in the form of a 

case for the opinion of the Court, and providing that, upon the finding 
of the Court with respect to such question, 

(a) a sum of money fixed by the parties, or to be determined by 
the Court, shall be paid by one of the parties to the other of them ; or 

(b) some property, moveable or immoveable, specified in the agree- ' 
xneot, shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some 
other particular act specified in the agreement. 

Every case stated under this section shall be divided into consecu- ' 
lively numbered paragraphs, and shall concisely state such facts and 
documents as may be necessary to enable the Court to decide tha 
question raised thereby. 

The above section applies to M. S. C. C. ; also to P. S. C. C. (except so much 
of cl. b as relates to immoveable property). 

628. If the agreement is for the delivery of any property, or for 
When value of subject- the doing, or the refraining from doing, any 

matter must be stated. particular act, the estimated value of the pro- 
perty to be delivered, or to which the act specified has reference, shall 
be stated in the agreement. 

The above section applies to M. S. C. 0. and P, S. C. 0. 

629. The agreement, if framed in accordance with the rules herein- 
Agreement to be filed before contained, may be filed in the Court 

and numbered as suit, which would have jurisdiction to entertain a 
suit, the amount or value of the subject-matter of which is the same 
as the amount or value of the subject-matter of the agreement. 

The agreement, when so filed, shall be numbered and registered 
as a suit between one or more of the parties claiming to be interested 
as plaintiff or plaintiffs, and the other or others of them as defendant 
or defendants ; and notice shall be given to all the parties to the agree- 
ment, other than the party or parties by whom it was presented. 

The above section applies to M. S. C. C. and P. S. 0. C. 
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630. When the agreement has been filed, the parties to it shall 
Farties to be eubjeot to be subject to the jurisdiction of the Court, and 

Conrt-B jurisdiction. ghall be bound by the statements contained 

therein. 

The above section applies to M. S. C. C. and P. S. C. C. 

631. The case shall be set down for hearing as a suit instituted 
Hearing and disposal of^ under Chapter V., the provisions of which shall 

* apply to such suit so far as the same are 
applicable. 

If the Court is satisfied, after an examination of the parties, or 
after taking such evidence as it thinks fit, 

(а) that the agreement was duly executed by them, and 

(б) that they have a bond fide interest in the question stated therein, 

and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the judgment so given a decree shall 
follow, and shall be enforced in the manner provided in this Code for 
the execution of decrees. 

The above section applies to M. S. C. C. and P. S. C. C. 

The term “ judicial proceeding,” as used in Act X. of 1877, s. 2, must be under- 
stood to mean a judicial proceeding of the same nature as a suit or such proceedings 
as are referred to in ss. 333, 522, 52(>, and 531. The definition given in Act X. of 
1872 is not applicable. — Dalpatbh^i Bhagubhai v, Amarsang Khemd Bhdi, I. L. R., 
2 Bom. 553* 


CHAPTER XXXIX. 

Op Summary Procedure ox Negotiable Instruments. 

632. In any Court to which this section applies, all suits upon bills 
Institution of summary of exchange, bundi's, or promissory notes, may. 
Baits upon bills of exchange, in case the plaintiff desires to proceed under 

this chapter, be instituted by presenting a 
plaint in the form prescribed by this Code ; but the summons shall be 
in the form contained in the fourth schedule hereto annexed, No. 172, or 
in such other form as the High Court may from time to time prescribe. 

In any case in which the plaint and summons are in such forms 
respectively, the defendant shall not appear or defend the suit, unless 
he obtains leave from a J udge, as hereinafter mentioned, so to appear 
and defend ; 

and in default of his obtaining such leave or of appearance and 
defence in pursuance thereof, the plaintiff shall be entitled to a decree 
for any sum not exceeding the sum mentioned in the summons, together 
with interest at the rate specified (if any) to the date of the decree, 
and a sum for costs to be fixed by a rule of the High Court, unless the 
plaintiff claims more than such fixed sum, in which case the costs shall 
be ascertained in the ordinary way, and such decree may be enforced 
forthwith. 



524 SUMMARY PROCRDURE ON NEGOTIABLE INSTRUMENTS. [1882. 


The defendant shall not be required to pay into Court the sum 
Paymeot into Court *of mentioned in the summons, or to give security 
sum mentioned in BummonB. therefor, unless the Court thinks his defence 
not to^ be pWmd/acie sustainable, pr feels reasonable doubt as to its 
good faith. 

Explanation . — This section is not confined to cases in which the 
bill, hundi, or note sued upon, together with mere lapse of time, is suffi- 
cient to establish a primd facie right to recover, . 

633. The Court shall, upon application by the defendant, give 
Defendant showing de- leave to appear and to defend the suit, upon 

fence on merits to have the defendant paying into Court the sum men- 
leave to appear. tioned in the summons, or upon affidavits satis- 

factory to the Court, which disclose a defence or such facts as would make 
it incumbent on the holder to prove consideration, or such other facts 
as the Court may deem sufficient to support the application, and on such 
terms as to security, framing and recording issues, or otherwise, as the 
Court thinks fit. 

634. After decree, the Court may, under special circumstances, 

Power to set aside decree. 8®^ decree, and, if necessary, stay or 

set aside execution, and may give leave to 
appear to the summons and to defend the suit, if it seem reasonable to 
the Court so to do, and on such terms as the Court thinks fit. 


No APPEAL lies under Act X. of 1877 from an order made under that Act 
rejecting an application for an order setting aside a decree made ex-parte against 
a defendant— I. L. R., 1 All. 748 (F. B.). 


636, In any proceeding under this chapter the Court may order 
Power to order bill, Ac., the hill, hundl, or note on which the suit is 
to be deposited with officer founded, to be forthwith deposited with an officer 
of Court. Court, and may further order that all 

proceedings shall be stayed until the plaintiff gives security for the 
costs thereof. 


636. The holder of every dishonoured bill of exchange or promis- 
Recovery of cost of not- sory note shall have the same remedies for the 
ing non-acoeptanoe of dis- recovery of the expenses incurred in noting 
honoured bill or note. fQj. noD-acceptance or non-payment, or 

otherwise, by reason of such dishonour, as he has under this chapter 
for the recovery of the amount of such bill or note. 


637. Except as provided by sections 632 to 536 (both inclusive). 
Procedure in suits nnder the procedure in suits under this chapter shall 
chapter. be the same as the procedure in suits instituted 

under Chapter V. 

Application of chapter. , ®38. Sections 632 to 537 (both inclusive) 

apply only to — 

(а) the High Courts of Judicature at Fort William, Madras, and 
Bombay ; 

(б) the Court of the Recorder of Rangoon ; 

(c) the Courts of. Small Causes in Calcutta, Madras, and Bombay ; 
{d) the Court of the Judge of Kardchf ; and 
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{e) any other Court having ordinary original civil jurisdiction to 
‘which the Local Government may, by notification ija the official Gazette, 
apply them. 

In case of such application the Local Government may direct by 
whom any of the powers and duties* incident to the provisions so applied 
shall be exercised and performed, and make any rules which it thinks 
requisite for carrying into operation the provisions so applied. 

Within one month after such notification has been published, such 
provisions shall apply accordingly, and the rules so made shall the force 
of law. 

The Local Government may, from time to time, alter or cancel any 
such notification. 


CHAPTER XL. 

Of Suits relating to Public Charities. 

639. In case of any alleged breach of any express or constructive 
When suits relating to trust created for public charitable or religious 
pnbiic charities may be purposes, Or Whenever the direction of the Court 
brought. jg deemed necessary for the administration of 

any such trust, the Advocate-General acting ex officio, or two or more 
persons having interest in the trust, and having obtained the 

consent in writing of the Advocate-General, may institute a suit in the 
High Court or the District Court within the local limits of whose civil 
jurisdiction the whole or any part of the subject-matter of the trust is 
situate, to obtain a decree — 

(а) appointing new trustees under the trust ; 

(б) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled ; 

{d) authorizing the whole or any part of its property to be let 
sold, mortgaged, or exchanged ; 

(c) settling a scheme for its management ; 

or granting such further or other relief as the nature of the cas< 
may require. 

The powers conferred by this section on the Advocate-Genera 
may, outside the Presidency-towns, be, with the previous sanction of th« 
Local Government, exercised also by the Collector or by such officer a 
the Local Government may appoint in this behalf. 

Act No. X, of 1840, section two, is hereby repealed. 

Worshippers or devotees of an idol are entitled to bring a suit, complaining o 
a breach of tmst, with reference to the funds or property belonging to the idol o 
appendant to its temple : Qucere "whether, if the suit had been brought after Act X 
of 1877 came into force, s. 539 of that Act could be held applicable to the devasthm 
of an idol or temple, dedicated merely to the purposes of such idol or temple.— 
Rddhabdi Korn Chimnaji Sali v. Chimnaji bin Ramji Sail, I. L. B., 3 Bom. 27. 

In a suit by two of the worshippers at a certain mosque, instituted after having 
obtained the sanction of the Advocate-General under s. 539 of the Civil Procedur 
Code, against the mutawalli of the mosque, and two other persons to whom th 
mutawalli had mortgaged part of the endowed property to secure the repayment o 
a loan, it appeared that one of the mortgagees had sold sopae of the irog/ propert, 
in execution of a decree which he had obtained upon' his mortgage, and the pro 
perty had been purchased by the other mortgagee. The plaintias prayed that th 
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property purchased might be declared to be waqf ; that the sale in execution might 
be declared to be invalid ; that a mutawalli might be appointed by the Court ; and 
that the costs of doing the acts of the waqf might be defrayed from the profits of 
the property belonging to the endowment. HM that, so far as regarded that portion 
of the prayer as fell within the provisions of s. 539 of the Code, the plaintiffs were 
not entitled to sue, as they were not “ persons having a direct interest in the trust” 
within the meaning of the section, and that the suit should have been instituted 
under s. 14 of Act XX. of 1863 after sanction obtained under s. 18. Held also that 
though the plaintiffs might possibly have obtained leave to sue under s. 30 of the 
Code on behalf of themselves and the other persons attending the mosque, they not 
having obtained such lease were not entitled to institute the suit for the purpose of 
obtaining the relief asked for in the other prayers of the plaint. The words “ trustee, 
manager, or superintendent of a mosque,” &c., mentioned in Act XX. of 1863, 
mean the trustee, manager, or superintendent of a mo^ue, &c., to which the provi- 
sions of the Act are applicable, not the trustee, &c., of any mosque. And such per- 
sons are those to whom the provisions of Reg. XIX. of 1810 were applicable. The 
mosques, &c., to which the provisions of that Regulation -were applicable, were 
mosques for the support of which endowments had been granted in land by the 
Government of the country or by individuals, and the mosques, &c., to which the 
provisions of Act XX. of 1863 apply are, not any mosques, &c., but any mosques 
for the support of which endowments in land have been made by the Government 
or private individuals. — Jan Ali and another (Plaintiffs) r. Ram Nath Mundul and 
others (Defendants), I. L. R., 8 Cal. 32. 


PART VI. 

OF APPEALS. 

CHAPTER XLT. 

Of Appeals from Original Decrees. 

B40. Unless when otherwise expressly provided by this Code or by 
Appeal to lie from all for tlie time being in force, an 

original decrees, except appeal shall lie from the decrees, or from any 
when expressly prohibited, part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorized to hear appeals from the 
decisions of those Courts, 

Ak order under s. 556 of Act X. of 1877, dismissing an appeal for the appellant’s 
default, is not a “ decree” within the meaning of s. 2, and is not appealable. — ^Mukhi 
(J udgment-debtor) v. Fakir (Decree-holder), J. L. R., 3 All. 382. 

An order made under s. 37, Bengal Rent Act (Bong. Act VIII. of 1869), is a 
decree within the meaning of the definition contained in the Civil Procedure Code 
(ActX. of 1877), and an appeal lies therefrom under tlie provisions of s. 540. — Bro- 
jendro Coomar Roy v. Krishna Coomar Ghose, I. L. R., 7 Cal. 684. 

Under s. 540 of the Civil Procedure Code an appeal lies from decrees passed 
ex parte. If a defendant appears at the first hearing, and files a written statement, 
he should not be placed ex parte . — Ananthardma Pattater (Second Defendant), Appel- 
lant, r. Madliava Paniker (Plaintiff’s Representative), Respondent, I. L. R., 3 Mad. 
264. 

An appellant, who has obtained a decree setting aside the decision of the Court 
of first instance, is not entitled to a further appeal to the High Court, on the ground 
that he is dissatisfied with some of the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree under s. 584 being strictly 
restricted to matters contained in the decree alone. — ^Koylash Chunder Koosari v. 
Ram LaU Nag, I. L. R., 6 Cal. 206. 
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Applications for the extension of the period for the submission of an award 
and orders thereon should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Court, no appeal lies, but a review should bo gi anted by the Court of first in- 
stance. — Monji Premji Set (Plaintiff), Appellant, t\ Maliyakel Koyassan Koya Haii 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 

Nothing remained to be done in a suit except to hear arguments, for which a 
time had been appointed. Neither the plaintiff nor his pleader appeared at the ap- 
pointed time. The Court consequently dismissed the suit. Held that its decree was 
appealable under s. 540 of Act X. of 1877, and the lower Appellate Court should 
have entertained the appeal and disposed of it with reference to the provisions of 
8. 565, and ss. 102 and 103 were not applicable to the circumstances. — Raichand 
(Plaintiff) v, Mathura Prasad and others (Defendants), I. L. R., 3 All. 292. 

Where the Court of first instance held that the land sued for was not included 
in the defendant’s garden, and they were not the owrners of it, but that they could 
not be ejected from it as they were in possession under a lease which had not 
expired, and that the question whether such land was included in the defendant’s 
garden, and that they w'ere the owners of it, was not res Judicata ; and the Court 
made a decree dismissing the suit in these terms, “Ordered that the plaintiff’s claim 
as it stands at present be dismissed” : Held that the defendants were entitled, under 
Act X. of 1877, s. 540, to appeal from such decree. — Lachinan Singh v. Mohan, 
I. L. R., 2 All. 497 (F. B.). 

By a decree in an administration-suit, *A w^as appointed receiver “ to manage 
the estate.” A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application w*as refused. 
Held that the order of refusal was appealable, whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree. — Mithibdi (Plaintiff) v, Limji Nowroji Ban^ji and others (Defend- 
ants) ; Harrivullubhdds Calliandds (Original Defendant), Appellant, r. Ardasar Frdmji 
Moos (Receiver and Respondent), I. L. R., 5 Bom. 45. 

Where a Judge, after the defendant’s written statement was put in, framed 
certain preliminary issues, and decided them, directing part of plaintiff ’s claim to be 
dismissed, and part to be tried on the merits (which trial might necessitate the taking 
of an account from defendant). Held that no appeal lies from such an order either 
on the part of the plaintiff because the Civil Procedure Code only allow’s an appeal 
against a portion of the decision -when there has been a decision relating to the dis- 
posal of the entire suit, or on the part of the defendant inasmuch as there had been no 
final order to take an account. — Udni Rajaha Raja Velugoti Kumara Yachama Nayadu 
Bahadur, Panch Hazar Munsubdiii* Raja of Venkatagiri (Plaintiff), Appellant in R. A. 
52 and Respondent in R. A. 63 of 1880, r. Mahommed Raliimtulla Sahib (Defendant), 
Respondent in R. A. 52 and Appellant in R. A. 03 of 1880, I. L. R., 3 Mad. 13. 

The plaintiffs, the widow and son respectively of N, deceased, claimed immove- 
able property inherited from his father by N, and also immoveable property which 
had devolved upon N from his brother, w’ho had predeceased him, and mesne-profits 
of such properties. The Court of first instance, finding that the claim to the former 
property was admitted, and that to the latter was not denied, but resisted as barred 
by s. 13 of Act X. of 1877, and holding it not to be so barred, made a decree 
ri' turning the plaint to the plaintiffs that they might, after correcting it, file it either 
in the Revenue Court in regard to the profits of the former property, or in the Civil 
Court for possession of the latter property. Held that although the claim of the 
plaintiffs w^as not either decreed or dismissed, yet as the right and title asserted by 
them to such properties was implicitly recognised by such decree, the defendants 
■were entitled to appeal from it. — Behari Bhagat (Defendant) v. Begam Bibi and 
others (Plaintiffs), I. L. R., 3 All. 75. 

M sued £ and J to enforce a right of pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such property to J. J set up 
as a defence that M had w’aived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale had not taken place. 
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J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. Ifeld that neither the appeal from 
the original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as. to the alleged sale was one between the 
plaintiff and defendants in the suit, and not between the defendant-vendor and the 
defendant- vendee, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale.— Jumna Singh and another (Defendants) v, Kamar-un-nisa (Plaintiff), 
L L R., 3 All. 152 (F. B.). 

541. The appeal shall be made in the form of a memorandum in 
Form of appeal. Writing presented by the appellant, and shall 

be accompanied by a copy of the decree ap- 
What to accompany me- pealed against and (unless the Appellate Court 
morandum. dispenses therewith) of the judgment on which 

it is founded. 

Such memorandum shall set forth, concisely and under distinct 
Contents of memoran- heads, the grounds of objection to the decree 
appealed against, without any argument or nar- 
rative ; and such grounds shall be; numbered consecutively. 

An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under s. 623. The provisions of s. 413 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which be seeks a 
review', togetlier wdth a memorandum of objections (ss. 641 and 625). — ^Adarji 
Edulji V. Manikji Edulji, I. L. R., 4 Bom. 414. 

642. The appellant shall not, without the leave of the Court, urge 
. Appellant confined to or be heard in support of any other ground of 
grounds set out. ojbjection ; but the Court, in deciding the appeal, 

shall not be confined to the grounds set forth by the appellant: 

Provided that the Court shall not rest its decision on any ground 
not set forth by the appellant, unless the respondent has had sufficient 
opportunity of contesting the case on that ground. 

Not only may the plea of res judicata, though not taken in the memorandum 
* of appeal, be entertained in second appeal, under the provisions of s. 542 of Act X. of 
1877, but even when such plea has not been urged in either of the lower Courts, or 
i’. the memorandum of appeal, if raised in the second appeal, it must be considered 
and determined cither upon the record as it stands, or after a remand for finding of 
fact. — Muhammad Ismail (Plaintiff) «?. Chattar Sing and another (Defendants), I. L. 
R,, 4 All. 69. 

Held by Pearson, J., and Straight, J. (Spankie, J., dissenting) as follow's: 
That in disposing of a second appeal the High Court is competent under s. 542 
of Act X. of 1877 to consider the question whether the plaintiff has any cause of 
action or not, although such question has not been raised by the defendant-appellant 
in the Courts below or in his memorandum of second appeal, but is raised for the 
first time at the hearing of such appeal. That the cause of action of a person 
claiming the right of pre-emption in the case of a conditional sale arises when the 
conditional sale takes place and not when it becomes absolute ; and therefore, where 
a conditional sale took place in 1867, and after it had become absolute a person sued 
to enfore his right of pre-emption in respect of the property sold, basing his claim 
upon a special agreement made in the interval between the date of the conditional 
sale and the date that it became absolute, and alleging that his cause of action arose 
on the latter date, tliat the suit w'as not maintainable, the plaintiff having no right of 
pre-emption at the time of the conditional sale. — Lachman Fershad (Defendant) v. 
Bahadur Singh and others (Plaintiffs), 1. L. R., 2 All. 684. 
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643. If the memorandum of appeal be not drawn up in the manner 
Rejection or amendment hereinbefore prescribed, it may be rejected, or 

of memorandum. be returned to the appellant for the purpose 

of being amended within a time. to be fixed by the Court or be 
amended then and there. 

When the Court rejects under this section any memorandum, it 
shall record the reasons for such rejection. 

When a memorandum of appeal is amended under this section, 
the Judge, or such officer as he appoints in this behalf, shall attest the 
amendment by bis signature. 

644. Where there are more plaintiffs or more defendants than one 

One of several plaintiff. *1^®® appealed againat 

or defendants may obtain proceeds on any gioiind cornmoQ to all the 
reversal of whole decree if plaintiffs or to all the defendants, any one of the 

defendants may appeal 
against the whole decree, and thereupon the 

Appellate Court may reverse or modify the decree in favour of all the 
plaintiffs or defendants, as the case may be. 

The Court of Appeal has power under Act VIII. of 1859, r. S.*!? ('coiTespoudin.^ 
with Act X. of 1877, s. 544), to draw up what would be a fair decree as regards all 

the parties to a suit, although some of them may not have appealed. — Joykisto 

Cow-ar V. Nittyamind Niindy, I. L, R., 3 Cal. 738. But sec 2 P. C. R., 7G6 (11 B. 
L. R., 375 ; L\ R. I. A., Sup., 135). 

Of Staying and Eocecating Decrees under Appeal, 

'645. Execution of a decree shall not be stayed by reason only of an 
Bxeoution of decree not appeftl having ^en preferred against the 
Stayed solely by reason of decree ; blit the Appellate Court may, for suffi- 
appeal,^^ .cient cause, order the execution to be stayed : 

If an application be made for stay of execution of an appealable 
stay of execution of ap. decree before the expiry of tlie time allowed 
pealabie decree before time for appealing therefrom, the Court which pass* 
for appealing has expired. ^he decree may, for sufficient cause, order 

the execution to be stayed : 

Provided that no onler shall be made under this section unless the 
Court making it is satisfied — 

(a) that substantial loss may result to the parfy applying for stay 
of execution unless the order is made ; 

(b) that tlie application has been made without unreasonable 
delay ; and 

(c) that security has been given by the applicant for the due per- 
formance of such decree or order as may ultimately be binding upon 
him. 

The present applicant having taken out execution of a decree held by him, and 
the judgment-debtor having appealed to the District Court, the two opponents 
became sureties under s. 338 of Act VIII. of 1859, that the judgment-debtor would 
“ obey and fulfill all such orders and decrees as should be given against him in 
appeal,” and, in default of his so doing, they bound themselves “to pay jointly and 
severally, at the order of the Court., all such sums as the Court should, to the extent 
of Rs. 812-8-0, adjudge.” Held that the obligation of the sureties to fulhll the 
decree of the appellate Court was not confined to the first decree of that Court, but 
extended to the final decree w'hich it passed upon the case being remanded by tlie 
High Court in special appeal. — Shivlall Khubchand (Applicant) v. Apaji Bnivrav and 
others (Opponents), I. L. R., 2 Bom. 654. 

Pr. 27 
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546. If an order is made for the execution of a decree against 
Security in case of order which an appeal is pending, the Court which 

for execution of decree ap- passed the decree shall, on sufficient cause be* 
pealed against. j„g shown by the appellant, require security to 

be given for the restitution of any f)roperty which may be taken in 
execution of the decree, or for the payment of the value of such pro- 
perty, and for the due pc rformance of the decree or order of the Appel- 
late Con it, 

or the Appellate Court may, for like cause, direct the Court which 
passed the decree to take such security. 

And when an order has been passed for the sale of immoveable 
property in execution of a decree f[*r money, and an appeal is pending 
against st^h decree, the sale shall, on the application of the judgment- 
debtor, be stayed until the appeal is disposed of, on such terms as to 
giving security or otherwise as the Court which passed the decree 
thinks tit. 

547. No .such security as is mentioned in sections 545 and 546 

No sooh security to bo required froirt the Secretary of Slate 

required from Governineiit for liidiaitiii Council, or (when Government has 
or public officors. Undertaken the tlofence of the suit) fnun any 

public officer sued in respect of an act alleged to be done by him in 
his official capacity. 

0/ Procedure in Appeal from Decrees, 

548. When a memorandum of appeal is admitted, the Appellate 
Registry' of menioraiidiini C/ourt or the pioper officer of that Clntiit shall 

of appeal. endorse thereon the date of presentation, and 

shall register the appeal in a book to be kept for the purpose. 

Eegiater of Appeal.. SucL book shall be Called ihe Register of 

Appeals. 

549. The Appellate Court may, at its discretion, cither before the 
Appellate Court may re- respondent is called upon to appear and answer, 

quire appellant to gire se- or afterwards on the application of tlie respoii- 
•jrity for coats. dent, demand from the appellant security for 

the costs of the appeal, or of the original suit, or of both : 

Provided that the Court shall demand such security in all cases in 
When appellant resides which the appellant is residing out of Biitish 
ont of Britidb India. India, and is Hot posst-ssed of any sufficient 

immoveable property within British India independent of the property 
(if any) to which the appeal relates. 

If such security be not furnished within such time as the Court 
^rders, the Court shall reject the appeal. 

^ S. 549 of the Civil Procedure Code applies to all appeals, including appeals in 
forma pauperis . — Seshienger i’. Jain-ul-avadiii, 4 Ind. Jur. 507. 

Where the Appellate Court demands from an appellant security for costs, the 
Cou t may extend the time wjthin which it orders such security to be furnished ; but 
if no application is made for such extension of time, and such security is not paid 
-within the time entered, it. is imperative on the Court, under Act X. of 1877, s. 549, 
to reject the appeal. Haidri Bai (Plaintiff) v. The East Indian liailway Company, 
I. L. R., 1 All. 687. 
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A SDITOK in formd pauperis may be called on to give aociirity for costa under 
8. 549 of the Civil Procedure Code, but very special grounds must be shown to 
support such an application. — Nusseeruddeen Biswas v. Ujjal Biswas (17 Suth W. 
E. 68) dissented from, — SeshAyyangar and another (Sixth and Ninth Respondents 
in S. A. 663 of 1879), Petitioners, v. Jaiqulavadin and another (Appellants in S. A. 
663 of 1879), Counter- Petitioners, 1. L. R., 3 Mad. 66. 

Appellate Conrt to give 660. When the memorandum of appeal is 

notice to Court whose decree registered, the Appellate Court shall send notice 
appealed against. of the appeal to the Court against whose decree 

the appeal is made. 

If the appeal be from a Court the records of which are not deposit- 
Transmission of papers to ed ill the Appellate Court, the Court receiving 
Appellate Court. such notice shall send, with all practicable 

despatch, all material papers in the suit, or such papeis as may be 
specially called for by the Appellate Court. 

Either party may apply in writing to the Court against whose 
Copies of eihibita in Oonrt decree the appeal is made, specifying auy of 
whose decree appealed such papers in such Court of which he requires 
against. copies to be made ; and copies of such papers 

shall be made at the expense of the applicant, and shall be deposited 
accordingly. 

661. The Appellate Court may, if it thinks fit, after fixing a time 
Power to oonarm decision for hearing the appellant or his pleader, and 
of lower Court without hearing him accordingly if he appears at such 
Beading it notice. time, confirm the decision of the Court against 

whose decree the appeal is made, without sending notice of the appeal 
to such Court, and without serving notice on the respondent or his 
pleader; but in such case the confirmation shall be notified to the same 
Court. 

The order of adjudication made under s. 551 of the Civil Procedure Code is a 
decree, and the procedure autliorized under that section docs not dispense with the 
necessity of drawing up a judgment. — Royal Reddi (Second Plaintiff), Appellant, v. 
Liiiga Reddi (Defendant) Respondent, I. L. R., 3 MaA !• 

The plaintiff sued to recover possession of certain immoveable property sold to 
him by the first defendant, a Hindu widow. The second defendant answered that 
his father and the first defendant’s husband were undivided brothers, and tliat, as a 
childless widow, she h.id no right to sell the property. Both the Lower Courts 
upheld the sale as alisolute, on the ground that she was competent to make it as 
widow of a separate Hindu. The District Judge heard the appeal ex-parte under 
Act X. of 1877, 8. 551 : Held that the decrees of the Low'er Courts were unsustain- 
able, as they did not contain tlie limitation pointed out above, and remanded the case 
for the trial of the issue, whether there were any siicli special circumstances as 
would justify the absolute sale by the first defendant to the plaintiff ; and that the 
District J udge ought not to have disposed of the appeal ex-parte under Act X. of 
1877, 8. 551. — Gurundth Nilkanath v, Krislmaji Govind, I. L. R., 4 Bom. 462. 

On an appeal from a decision in a civil suit of the Assistant Commissioner of 
Ajmere to the Commissioner of Ajmere, the latter, feeling doubtful on a question of 
the nature specified in the Ajmere Court’s Reg. I. of 1877, s. 17, referred such ques- 
tion, under s. 36 of that Regulation, to the Chief Commissioner of Ajmere and Mair- 
wara. The Chief Commissioner dealt with the case as prescribed in s. 37 of that 
Regulation, and returned it to the Commissioner, who disniissed the suit in accord- 
ance with the Chief Commissioner’s judgment. The plaintiff prefen*ed an appeal to 
the Chief Commissioner from the Commissioner’s decision. The Chief Commissioner 
did not make any order on the memorandum of appeal admitting it, or directing that 
it should be registered, or that the respondent idiould be summoned, or that the 
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api^llant should appear on a certain day under Act X. of 1877, s. 551, but issued a 
notice to the appellant's Counsel to appear on a certain day. The Appellant^s Coun- 
sel appeared on that day, and the Chief Commissioner intimated that he was acting^ 
nnder Act X. of 1877, s. 551. The Appellant’s Counsel tlien proceeded to address 
the Chief Commissioner, and was heard for^some time, and then stopped, in conse- 
quence of the Chief Commissioner resolving to refer to the High Court the question 
whether the appeal from the Commissioner’s decision lay to him or to Her Majesty 
in Council. The Chief Commissioner subsequently referred such a question to the 
High Court : Held by the Full Bench, on a reference by a Division Bench before 
which the Chief Commissioner’s reference came, that such question arose “ in the 
trial of an appeal” within the meaning of the Ajmere Court’s Reg. I. of 1877, s. 21, 
and was properly referred to the High Court : Held by the Division Bench that the 
appeal from the Commissioner’s decision lay, in this particular case, not to the Chief 
Commissioner, but to Her Majesty in Council. — ^Thakur of Masuda v. The Widows 
of the Thakur of Nandwara, I. L. R., 2 All. 819 (F. B.). 

562. The Appellate Court, unless where it confirms, under section 
Day for hearing appeal. decision of the lower Court, shall fix 

a day for hearing the appeal. 

Such day shall be fixed with reference to the current business of 
the Court, the place of residence of the respondent, and the time neces- 
sary for the service of the notice of appeal, so as to allow the respon- 
dent sufficient time to appear and« answer the appeal on such day, 

653. Notice of the day so fixed shall be stuck up in the appellate 
Publication and service of court-liouse, and a like notice shall be sent by 
notice of day for hearing the Appellate Court to the Court against whose 

‘ decree the appeal is made, and shall be served 

on the respondent or on bis pleader in the Appellate Court in the 
manner provided in Chapter VI. for the service on a defendant of a 
summons to appear and answer ; and all rules applicable to such sum- 
mons, and to proceedings with reference to the service thereof, shall 
apply to the service of such notice. 

Instead of sending the notice to the Court against whose decree 
Appellate Court may it- the appeal is made, the Appellate Court may 
TOlfcauae notice to be serv- itself cause the notice to be served on the re- 
• spondent or his pleader under the rules above 

referred to. 

664. The notice to the respondent shall declare that, if he does not 
Contents of notice. appear in the Appellate Court on the day so 
fixed, the appeal will be beard ex parte. 

Procedure on Hearing. 

666. On the day so fixed, or on any other day to which the hearing 
Right to begin. “^^7 adjourned, the appellant shall be heard 

. in support of the appeal. The Court shall then, 
if it does not dismiss the appeal at once, hear the respondent against 
the appeal, and in such case the appellant shall be entitled to reply. 

666. If, on the day so fixed, or any other day to which the hearing 
Distnissal of appeal for niay be adjourned, the appellant does not attend 
appellant’s default. in person or by his pleader, the appeal shall be 

dismissed for default. 

If the appellant attends, and the respondent does not attend, the 

Hearing appeal ee parte. ■ shall be heard ex parte in his ab- 

sence. 
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Whkn an appeal is dismissed, under Act X. of 1877, s. 556, for the appellant's 
default, the order dismissing it is not appealable. — Ahmad Bjvksh v. Gobindi. 1. L. R., 
2 All. 616. 

An order under s. 556 of Act X. of 1877, dismissing an appeal for the appel- 
lant’s default, is not a “ decree” within the meaning of s. 2, and is not appealable. 

Mukhi (Judgment-debtor) v. Fakir (Decree-holder), L L. R., 3 All. 382. 

Whekk a suit hc'is been instituted under Act VIII. of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is presented against 
such decision, s. 3 of tlie latter Act distinctly indicates that such an appeal is to bo 
governed by the law of procedure in force at the date of the presentation of the appeal. 
Where, therefore, an appeal, presented when Act X. of 1877 v'as in force, has been 
dismissed under s. 556 of that Act, the appellant may apply for its re-adinission under 

s. 558 ; and if such re-admission is refused, he is entitled to an appeal under s. 558. 

Elahi Buksh v. Marachow, I. L. R., 4 Cal. 825. 


667. If, on the day so fixed, or any other day to which the hearing 
Dismissal of appeal where adjourned, it is tound tliut the notice 

notice noc served in conse- to the respondent has not been served in conse- 
quence of appellant’s fail- quence of the failure of the appellent to de- 
nre to eposit cost. posit, within the period fixed by the Court, the 

sum required to defray the cost of issuing the notice, the Court may 
order that the appeal be dismissed : * 

Provided that no such order shall be passed, although the notice 
Proviso. served upon the respondent, if on 

the day fixed for heaiing the appeal the re- 
spondent appears in person, or by a pleader, or by a duly authorized 
agent. 


668. If an appeal be dismissed under section 556 or section 557, 
Re-admission of appeal the appellant may apply to the Appellate Court 
dismissed for default. for the re-admission of the appeal, and if it be 

proved that he was prevented by any sufficient cause from attending 
when the appeal was called on for heaiing or from depositing the sum 
so required, the Court may re-admit the appeal on such terms as to costs 
or otherwise as the Court thinks fit to impose upon him. 


An order under s. 556 of Act X. of 1877, dismissing an appeal for the appel- 
lant’s default, is not a “ decree” within the meaning of s. 2, and is not appealable. — 
Mukhi (Judgment-debtor) v. Fakir (Decree-holder), I. L. R., 3 All. 382. 

On an application under s. 558 of the Code of Civil Procedure for the re-admis- 
eion of an appeal which had been decided ex parte against the applicant, it appeared 
that he had been misled by reason of the appeal having been transferred from the 
file of one Court to another, no notice of the transfer having been given to him by 
the pleadei-s in the case. Held that, under the circumstances, the applicant was 
entitled to have the appeal re-aclinitted. — Narain Singh (Defendant), Appellant, i?. 
Bhewrah Charan Panda and another (Plaintiffs), Respondents, 8 Cal. Law Rep. 350. 

Where a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is presented against 
such decision, s. 3 of the latter Act distinctly indicates that such an appeal is to be 
governed by the law of procedure in force at the date of the presentation of the appeal. 
Where, therefore, an appeal, presented when Act X. of 1877 was in force, has been 
dismissed under s. 666 of tliat Act, the appellant may apply for its re-admission under 
B. 588 ; and if such re-admission is refused, ho is entitled to an appeal under s. 558.-— 
Elahi Buksh v. Marachow, I. L. R., 4 Cal. 825. 

An Appellate Court, the appellant not attending in person or by bis pleader, 
instead of dismissing the appeal for default, as provided by s. 556 of Act X. of 1877, 
proceeded, in contravention of the provision of that law, to dispose of the appeal on 
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the merftfl, and dismissed it. Tlie appellant preferred a second appeal in the High 
Court, contending that the Appellate Court had acted contrary to law. Held that 
the Appellate Court had so acted, and its decision could only be treated as a dismissal 
for default, and that, so treating it, the proper and only course open to the appellant 
was to have applied under s. 558 for the r^-admission of his appeal, and under these 
circumstances the second appeal would not lie. Nand Ram v. Muhammad Bakhsh 
(I. L. R., 2 All. 616) followed. — Kanahi Lai and others (Defendants) v. Naubat Rai 
(Plaintiff), I. L. R., 3 All. 519. 

559. If it appear to the Court at the hearing that any person who 
Power to adjourn hearing, was a party to the Suit in tlie Court against 

and direct persons appear- whose decree the appeal is made, but who has 
ing interested to be made fiot been made a party to the appeal, is interested 
respondents. result of the appeal, the Court may 

adjourn the hearing to a future day to be fixed by the Court, and direct 
that such person be made a respondent. 

560. When an appeal is heard ex parte in the absence of the re- 
Re.hearing oo application spohdent, and judgment is given against him, he 

of ruspoiidcnt against whom may apply the Appellate Court to re-hear the 
coj-porte decree made. appeal ; and if he satisfies the Court that 

the notice was not duly served, or« that he was prevented by sufficient 
cause from attending when the appeal was called on for hearing, the 
Court may re-hear the appeal on such terms as to costs or otherwise as 
the Court thinks fit to impose upon him. 

When an appeal has been heard ex parte, a re-hearing cannot be gi*anted by the 
Court on an application under s. 560 of the Civil Procedure Code, except upon legal 
evidence produced by the respondent of the facts necessary to entitle him to such 
re hearing. — Muhammad Khan (Appellant) v. Dinoinolee Dashya and another (Re 
spoudeiitu), 8 Gal. Law Rep. 112. 

An applicant, presenting a petition for the re-hearing of an appeal decided ex- 
parte, must, at the time of making such application, be prepared to satisfy the Court 
that the notice of appeal was not duly served upon him, or that he was prevented by 
B ifficient cause from attending when the appeal was called on for hearing. — Anunda 
S lahu Biswas alias Nyomuddin Sha Biswas v. Kema Bebee, I. L. R., 6 Cal. 548. 

An appeal was heard ex parte in the absence of the respondent (defendant), and 
the judgment was given against him. He applied to tlie Appellate Court to re-hoar 
the appeal, and the Appellate Court refused to re-hear it. then appealed, not 
from the order refusing to re-hear the appeal, but from the dejree of the Appellate 
Court. Held that he was not debarred, by reason that he had not appealed from the 
order refusing to re-hear the appeal, from appealing from the deci ee of the Appellate 
Court. — Ram Jas (Defendant) v. Baij Nath (Plaintiff), I. L. R., 2 All. 567. 

A SECOND appeal does lie from an ex parte judgment without requiring the appel- 
lant to resort to a re-hearing under s. 560. S. 119 of the old Code prohibited an appeal 
from an ex parte judgment ; but there is no corresponding section to it in the new 
Code. It is true that s. 560 enables a respondent to move for a re-hearing when the 
appeal is heard ex parte, provided he can satisfactorily account for his omission to 
appear at the hearing ; bi t this section ’s permissive, not mandatory. The new 
Code seems to leave it to tl e party concerned to decide whether he ought to seek a 
re-hearing or prefer a second appeal. — Modalatlia Kunhi Kanna Kurup (1st Defend- 
ant), 3 Ind. Jur. 167. 

661. Any respondent, though he may not have appealed against 
Upon hearing, respondent pRrt of the decree, may, upou the hear) Fig, 

may oijeot to decree as if not only support the decree on any of the 
IBi^^ separate grounds decidtd against him in the Court below, 

' but take any objection to the decree which he 
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could liave taken by way of appeal, provided he has filed a notice of 
such objection not less than seven days before the date fixed for the 
ll^afing of the appeal. 

Such objection shall be in the form of a memorandum, and the 
Form of notioe, and pro- provisions of Section 541, so far as they relate 
visions applicable thereto. to the form and Contents of the memorandum 
of appeal, shall apply thereto. 

An appeal having been filed on the 10th April, 1879, and the date for hearing 
fixed for May, 1879, a memorandum of objections under s. 521 of the Civil Procedure 
Code was filed by the respondent on the 18th September, 1879, before the actual 
hearing which took place in July, 1880. Held the memorandum of objections, 
under h. 561 of the Code of Civil Procedure as amended by s. 86 of Act XII. of 
1879, ought to have been filed not less than seven days before the date fixed for 
hearing, and was therefore inadmissible. On an application for review : Held (per 
Maclean, J., distinguishing the case of Katansi Hiillianji, I. L. R., 2 Bom. 184), 
that nothing having been done, and no proceeding having been conimenoed by the 
respondent up to 31st May, 1879, under the Procedure Code as it existed prior to 
that date, the filing of the meinoranduiii was governed by the present Code as 
amended, and therefore inadmissible. Held (per Mitter, J.) that the appeal, having 
been filed before Act XIT. of 1879 was passed, was a proceeding within the meaning 
of 8. 6 of the General Clauses Act, I. of 1868, and that the new Act therefore did 
not alfect the appeal. — Ram Gobind Jugodeb (Defendant), Appellant, Denobundliu 
Sri Clumduu Moliapatter (I^laintiff), Respondent, 9 Cal. Law Rep. 281. 

662. If the Court against whose decree the appeal is made has dia- 
Remnnd of case by Ap- posed of the Suit upoij a preliminary point so 
peliate Court. as to exclude any evidence of fact which appears 

to the Appellate Court essential to the determination of the rights of 
the parties, and the decree upon such preliminary point is reversed iu 
appeal, the Appellate Court may, if it thinks fit, by order remand the 
case, together with a copy of the order in appeal, to the Court against 
whose decree the appeal is made, with directions to re-admit the suit 
under its original number in the register, and proceed tcj^nvestigatd the 
suit on the merits. 

The Appellate Court may, if it thinks fit, direct what issue or 
issues shall be tried in any case so remanded. 

An appeal from an order on appeal remanding a suit for re-trial is not to l>o 
confined to the question whetlier the remand has been made contrary to the provi- 
sions of s. 562 of Act X. of 1877 or not, but the question whether the decision of 
the Appellate (yourt on the preliminary point is correct or not may also he raised and 
determined in such an appeal. — Badam (Defendant) v. Imrat and others (Plaintiffs), 
I. L. R., 3 All. 675. 

By the amendment of the plaint a suit for the restoration of a pond, which it 
was alleged the defendants were wrongfully filling up, to its original condition, was 
altered into one for the protection of the plaintiffs from any iDfriiigeiiient of, or for 
a declaration of their right t'' a share in the produce, and the use of the w'ater, by 
way of easement : Held that the alteration in the plaint was a material one ; and 
that an Appellate Court is not empowered by Act X. of 1877 to order or allow a 
plaint to be uiuended, or to remand a case under s. 562 of that Act for the purpose 
of such amendment. — Farzand Ali v. Yusuf Ali, I. L. R., 2 All. 669. 

As THE Limitation Act (XV. of 1877) shortens the period of limitation in the case 
of promissory notes payable on demand, the period of limitation in respect of such 
notes executed prior to Ist October 1877 is governed by the provisions of s. 2 of 
the Act. When a Court of first insbince, after taking evidence, dismisses tf suit upon 
a preliminary ob'ectioii witliout giving a decision upon tlie merits of the case, and the 
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decree is reversed on appeal, the Court of appeal, if it considers the evidence on 
record sufficient, may decide the case, and is not bound to remand it for trial under 
B. 562 of the Civil Procedure Code. — Bandi Subbayya (Defendant), Appellant, v. 
Madalapalli Subanna (Plaintiff), Respondent, I. L. H., 3 Mad. 96. 

The Court of first instance made an oi^er returning the plaint in a suit to be 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order the Appellate Court, holding that the Court of first 
instance was competent to try such suit, made an order “ decreeing the appeal.” It 
subsequently made an additional order directing that the case “ should be returned 
for re-trial.” On appeal to the High Court from such additional oider, held that the 
appeal would not lie, Jis it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
was final, and not an appeal from an order remanding a case under s. 562, the charac- 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order. — Krishna Ram (Defendant) v. Narsingh Sevak Singh and others 
(Plaintiffs), 1, L. R., 3 AIL 855. 

Upon an appeal, under s. 588, clause to, of the Civil Procedure Code, from an 
order of an Appellate Court under s. 562, remanding a case which has been disposed 
of upon a preliminary point in the Court of first instance, the High Court may enter 
into the merits of the adjudication by the Court of first instance on the preliminary 
point, and may, if it finds the order of the lower Appellate Court defective, allow 
the party, who had the benefit of a decree in the first Court, to retain that benefit. 
The purchaser of the rights and interests of a judgment-debtor who is a member of 
a joint family, at a sale in execution of a decree, does not acquire any title to the 
rights and interests of the other members of the family, unless it is clear that the 
judgment-debtor was sued in a represenbitive capacity. Muddun Thakur v. Kantoo 
Lall (L L. 11 , 2 Cal, 379) distinguished. — Loki Mahto and others (Plaintiffs) v. 
Aghoree Ajail Lall and others (Defendants), I. L. R., 5 Cal. 144. 

663. When a case is remanded with directions to take any evidence 
Wlion further ovideiioo excluded, the Court to which the case is re- 
barred. maiided shall not take any other evidence in 

the case, except evidence tendered to contradict the evidence so taken. 

Limit to remand. Appellate Court shall not remand 

a case for a second decision, except as provided 
in section 562. 

666. When the evidence upon the record is siiflScient to enable 
When evidence on record the Appellate Court to pronounce judgment, 
TOffioieut, Appellate Coart the Appellate Court Lshall,Jafter resettling the ' 
sbaUdeterniiae case finally, issues, if iiecessary, finally determine the case, 
notwithstanding that the judgment of the Court against whose decree 
the appeal is made has proceeded wholly upon some ground other than 
that on which tlie Appellate Court proceeds, 

666 If the Court against whose decree the appeal is made has 
. When Appellate Court o^i^^ed to frame or try any issue, or to deter- 
may frame issnes and refer mine any question of fact, which appears to the 
them for trial to Court Appellate Court cssenlial to the right decision 
agifiust appealed the suit upon the merits, (and the evidence. 

upon the record is not sufficient to enable the 
Appellate Court to determine such issue or quesiio^ the Appellate 
Court may^frame issues for trial, and may refer the same for trial to the 
Court against whose decree the appeal is made, and in such case shall 
direct such Court to take the additional evidence required, 

and such shall Court proceed to try such issues, and shall return 
to the Appellate Court its find thereon, together with the evidence. 
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Assuming that an Appellate Court, in deciding a case in a manner inconsistent 
with and opposed to the finding returned to it by the Court of first instance under 
Act X. of 1877, s. 566, in the absence of objections, acted irregularly, its decree 
could not be reversed on the case remanded on account of such irregularity, such 
irregularity not affecting the merits of the case or the iiuisdiction of the Court. — 
Akbfiri Begam o. Wilayat Ali, I. L. R,, 2 AIL 908. 

Where an Appellate Court, under Act VIII. of 1859, s. 354, refers to a lower 
Court issues for trial, and fixes a time within which, after the return of the finding, 
either party to the appeal may file a memorandum of objections to the same, neither 
party is entitled, without the leave of the Court, to take any objection to the finding, 
orally or otherwise, after the expiry of the period so fixed', without bis having filed 
such memorandum. — I. L. R., 1 All. 165. So also under Act X. of 1877, s. 5G6. — 
Akbari Begam v. Wilayat Ali, I. L. R., 2 AU. 908. 

As THE Limitation Act (XV. of 1877) shortens the period of limitation in the ca^^e 
of promissory notes payable on demand, the period of liniitatiou in respect of sueli 
notes executed prior to 1st October 1877 is governed by the provisions of s. 2 of 
the Act. When a Court of first instance, after taking'cvidencc, dismisses a suit upon 
a preliminary objection without giving a decision upon the merits of the case, and 
the decree is reversed on appeal, the Court of appeal, if it considers the eviclcMiee on 
record sufficient may decide the case, and is not bound to remand it for trial under 
8. 562 of the Civil Procedure Code. — Bandi Subba^ya (Defendant), Appellant, v. 
Madalapalli Subanna (Plaintiff), Respondent, I. L. R., 3 Mad. 96. 

In a suit for negligence, where it is possible that the Court may take one or 
more different views as to the proper measure of damages, the plaiutilf must (!ome 
pr«!pared with evidence as to the amount of damages according to whichever view 
the Court may adopt ; and if the evidence produced is applicable to (»iie view only, 
the Court cannot give the plaintiff a retrial, and allow him to remodel his case with 
fresh evidence uncier Act X. of 1877, s. 566. That section is intended to provide for 
cases where some point has come to light in the Appellate Court, which lias not been 
raised, or the importance of which has not occurred to the parties or to the Judge in 
the Court below. — Anundolall Doss v, Boycaunt Ram Roy, 1. L. R., 5 Cal. 283. 

567. Such finding and evidence shall become part of the record in 
Finding and evidence to the Suit ; and either party may, within a time 

be put on record. to be fixed by the Appellate Court, present a 

Objections to finding. memorandum of objections to the finding. 

After the expiration of the period fixed for presenting such me- 
Determinatiou of appeal- morandum, the Appellate Court shall proceed 
to determine the appeal. 

568. The parties to an appeal shall not be entitled to produce ad- 
Production of additional dltional evidence, whether oral or document- 

evidence in Appellate Court^ in the Appellate Court. But if 

(а) the Court against whose decree the appeal is made refuses 
to admit evidence which ought to have been admitted, or 

(б) the Appellate Court requires any document to be produced for 
any witness to be examined to enable it to pronounce judgment ; or for 
any other substantial cause, 

the Appellate Court may allow such evidence to be produced, or 
document to be received, or witness to be examined. 

Whenever additional evidence is admitted by an Appellate Court, 
the Court shall record on its proceedings the reason for such admission. 

569. Whenever additional evidence is allowed to be received, the 
Mode of taking additional Appellate Court may either take such evidence, 

evidence. or direct the Court against whose decree the 

appeal is made, or any other subordinate Court, to take such evidence, 
and to send it, when taken, to the Appellate Court. 


Pr. 28 
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670. In all cases where additional evidence is directed or allowed 
Points to bo defined and to be taken, the Appellate Court shall specify 
recorded. the points to which the evidence is to be con- 

fined^ and record on its proceedings the points so specified. 

Of the Judgment in Appeal. 

571. The Appellate Court, after hearing the parties or their 
Judgment when and pleaders, and referring to any part of the pro- 
where pronounced. ccedings, whether on appeal or in the Court 

against whose decree the appeal is made, to which reference may be 
considered necessary, shall pronounce judgment in open Court, either 
at once or on some future day, of which notice shall be given to the 
parties or their pleaders. 

672. The judgment shall be 

Language of judgment. Engli sh is 

and he is 

ment in English, the judgment shs 
in the language of the Court. 

673. When the language in which the judgment is written is not 

Translation of judgment, language of the Court, the judgment shall, 

if any party so require, be translated into such 
language, and the translation, after it has been ascertained to be 
correct, shall be signed by the Judge or such officer as he appoints in 
this behalf. 

674. The judgment of the Appellate 

Content, of judgment. Court shall State— 

(a) the points for determination ; 

(b) the decision thereupon ; 

(c) the reasons for the decision ; and, 

(d) 'when the decree appealed against is reversed or varied,' the 
relief to which the appellant is entitled ; 

and shall, at the time that it is pronounced, be signed and dated 

by the Judge or by the Judges concurring 
Date and signature. therein. 

The order of adjudication made under s. 551 of the Civil Procedure Code is a 
decree, and the procedure authorized under that section does not dispense with the 
necessity of drawing up a judgment. — ^Royal Beddi (Second FlaintifE), Appellant, v. 
Linga Beddi (Defendant), Bespondent, I. L. B., 3 Mad. 1. 

676. When the appeal is heard by a Bench of two or more Judges, 
Decision when appeal the appeal shall be decided in accordance with 
heard by two or more Judges, the opinion of such Judges OF of the majority 
(if any) of such Judges. 

If there be no such majority which concurs in a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed : 

Provided that, if the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and 
the Judges composing the Bench differ in opinion on a point of law, 
the appeal may be referred to one or more of the other Judges of the 
same Court, and shall be decided according to the opinion of the 
majority (if any) of all the Judges who have heard the appeal, includ- 
ing those who first heard it. 


written in English ; provided that, if 
1 not the mother-tongue of the Judge, 
not able to write an intelligible judg- 
Jl be written in his mother-tongue or 
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When there is no such majority which concurs in a judgment vary- 
ing or reversing the decree appealed against, such decree shall be 
affirmed. 

The High Court may, from tihie to time, make rules consistent 
with this Code to regulate references under this section. 

The provisions of the Letters Patent of 1865, cl. 36, that when the Judges of a 
Division Bench are equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been superseded by Act X. of 1877, s. 575 (which is extended to miscella- 
neous proceedings of the nature of appeals by s. 647 of that Act), so far as regards 
cases to which s. 575 is applicable. — Appaii Bhivav v. Shivlal Khubchand, I. L. R., 
3 Bom. 204 (F. B.). 

676. When the appeal is heard by more Judges than one, any 
, _ , Judge dissenting from the judgment of the 

Dissent to e recor e . Court shall state in writing the decision or 
order which he thinks should be passed on the appeal, and he may 
state his reasons for the same. 

577. The judgment may be for confirming, varying, or reversing 
What judgment may the decree against which the appeal is made, 
direct. or, if the parties to the appeal agree as to the 

form which the decree in appeal shall take, or as to the order to bo pass- 
ed in appeal, the Appellate Court may pass a decree or order accord- 
ingly. 

M SUED K and J to enforce a right of pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such properly to J. J set up 
as a defence^ that M had waived his right of pn‘-eiiiption. Tlie Court of first in- 
stance dismissed the suit on the ground tint the alleged sale had not taken place. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken i)lace. J then appealed 
to the High Court, making K the rosjioadent. Held tint neither the a])pcal from 
the original decree in the suit, nor the appeal from the appelJate dem-ce therein, was 
admissible. Held also that the finding as to the alleged sale w as one between the 
plaintitf and defendants in the suit, and not between the defeiidaiit-vciKlor and the 
defendant-vendee, Avho were litigating, and would not bar adjudication of the 
matter in issue between them in a suit broiigljt by the latter for the establishment of 
the sale. — Jumna Singh and another (Defendants) i\ Kamar-un-nisa (Plaintiff), 
I. L. R., 3 All. 152 (F. B.). 

678. No decree shall be reversed or substantially varied, nor sball 
No decree to be reversed any case be reinauded, in appeal, on account 
or modified for error or of any error, defect, or irregularity, whether in 
irregularity not affecting tfie decision OF in arjy order passed in the suit, 
merits or jurisdiction. otherwise, not affecting the rricrits of the 

case or the jurisdiction of the Court. 

The refusal of a plaintiff-respondent to make good a deficiency in court-fees in 
respect of his plaint when called upon to do so by the Appellate Court is not a 
ground upon which tlie Appellate Court should reverse the decree of tlie Court of 
first instance and dismiss the suit. — ^Ichdi Plusuin (Plaintiff) v. Madar Bakhsli and 
others (Defendants), I. L. R., 2 All. 889. 

A SUIT was instituted and tried on the merits in the Court of a Subordinate 
Judge without any objection being li-kcn, either by the defendants or by the Court, 
that the plaint was insufficiently stamped. Tlie defendants appealed on the merits, 
and the District Judge, being of 0 [)injon that the stamp on the plaint was inadequate, 
called upon the plaintiff to pay the additional fee wrhicli would have been payable 
had the objection been taken and the question lightly decided in the Court of first 



540 


APPEALS FROM ORIGINAL DECREES. 


[1882. 

instance. Held^ on second appeal, that the order of the Judge was properly made 
under s. 12, cl. ii. of the Court Fees Act, VII. of 1870.— Shama Soondary r. Hurro 
Soondary, I. L. R., 7 Cal. 348. 

In a suit to recover possession of certain immoveable property alleged to have 
been purchased by the plaintiff from a Hindu widow, who claimed to have held the 
same as heir of her husband, the defendant, who was the mother of the husband, 
contended, inter alia, that the alleged purchase and sale were invalid, by reason that 
she herself was entitled to maintenance out of the property. The first Court gave 
the plaintiff a decree, and this decree was affirmed on appeal by the District Judge, 
who, however, gave no reason of his own for his judgment, but merely adopted 
those of the lower Court. Held that, having regard to the nature of the case and 
the simplicity of the point for determination, the fact of the District Judge having 
omitted to state his reasons did not amount to such an error of law within the 
meaning of s. 578 of the Code of Civil Procedure as affected the merits of the case 
or the jurisdiction of the Court. — ^Rohimoni Dabi (one of the Defendants), Appellant, 
and Zamir-ud-din and others (Plaintiffs), Respondents, I. L. R., 8 Cal. Law Rep. 597. 

The sons of R and of K and of S possessed proprietary rights in two maliAls of 
a certain inauza. P possessed proprietary rights in one of those mahals, In April, 
1879, the sons of R sold their proprietary rights in both inahdls to G. In August, 
1879, the sons of K sold their proprietary rights in both mahdls to G. Later in the 
same month the sons of S sold their proprietary rights in both mahals to N. G sued 
N to enforce a right of pre-emption in respect of the sale to the latter, and obtained 
a decree. P then sued to enforce a right of pre-emption in respect of the three 
SJiles mentioned above, so far as tliey related to the mahdl of which he was a co-sharer, 
joining as defendants G and N and the vendors to them. G alone objected to the 
Court of first instance to the frame of the suits. That Court overruled the objection, 
and gave P a decree. The low’^er Appellate Court reversed this decree on the ground 
of misjoinder. Held that in respect of G there was no misjoinder, but that in re- 
spect of the other defendants there was misjoinder of both causes of action and parties. 
Inasmuch as, however, G alone objected to the frame of the suit, and the defect did 
not affect the merits of the case or the jurisdiction of the Court, the lower Appellate 
Court ought not, regard being had to s. 578 of Act X. of 1877, to have reversed the 
decree of the Court of first instance by reason of such defect. — Kalian Singh (Plaint- 
iff) V. Gur Dayal (Defendant), I. L. R., 4 All. 163. 

In June, 1875, L executed a bond in favour of S in which he mortgaged, 
amongst other propcirty, a village called Chand Khera, as security for the payment 
of certain moneys. He subsequently sold such village to A, concealing the fact 
that it had been mortgaged to S. On this fact coming to the knowledge of A, he 
threatened L with a criminal prosecution, whereupon L proposed to S, in w-riting, 
tliat the security of a share in a village called Kelsa, which he alleged was his pro- 
perty should be substituted for the security of Chand Khera. S accepted this pro- 
posal by a letter in which he referred to L’s proposal in terms. It subsequently 
appeared that the share in KeJsa did not belong to L but to another person. S having 
sued upon his bond, claiming to enforce thereunder a lien upon Chand Khera, A set 
up as a defence to the suit that S had agreed to substitute KeUa for Chand Khera 
in the bond, producing S’s letter as evidence of the agreement. Held, that such 
letter operated as a release and should therefore have been stamped and registered. 
Held also, that an objection may properly be taken in a Court of first appeal to an 
unstamped document, and such Court is bound to entertain the objection and may 
direct that the document be stamped and the penalty imposed. Held also, that L’s 
fraud vitiated S’s agreement to substitute the security of Kelsa for the security of 
Chand Khjera in the bond, and S was entitled, notwithstanding A might have pur- 
chased the latter property in good faith, to the enforcement of the lien created 
thereon by the bond. Mark Ridded Currie v. S. V. Muttu Ramen Chetty. (3 B. L. 
R. 126) discussed. — Safdar Ali Khan (Plaintiff) r. Lachman Dass and others (Defend- 
ants) I. L. R., 2 All. 554. 

The defendants in a suit on a bond admitted the execution of the bond, but 
denied that they had received, as the bond recited they had at the time of its exe- 
cution, the consideration for it. The Court of first instance, instead of calling on the 
defendants to establish the fact that they had not received the consideration for the 
bond, as it ought to have done under the circumstances, irregularly allowed the 
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plaintiff to produce witnesses to prove that the consideration for the bond had been 
paid at the time of its execution. The evidence of these witnesses proved that the 
consideration of the bond had not been paid at the time of execution, and that, if it 
had been paid at all, it had been paid at some subsequent time. Tlie plaintiff did not 
give any further evidence to establish such payment, and the Court of first instance, 
without calling on the defendants to establish their defence, dismissed the suit. The 
lower Appellate Court held that the defendants should have been required to begin 
under the circumstances, and reversed the decree of the Court of first instance, and 
gave the plaintiff a decree. Held that, altliough the plaintiff ought not to have begun, 
yet as he had done so, and his witnesses had proved that the consideration for the 
bond had noj b(^n paid as adi^tted in the bond, a new case was opened upj m which 
the onus was sliiited back to the plaintiff to establish that he had, not at the time 
alleged in the bond, but at som^ubsequent* time, paid to the defendants the con- 
sideration for the bond. Also that it was doubtful, having reganl to the provisions 
of 8.578 of Act X. of 1877, whether it was competent • for the lower Appellate 
Court to reverse the decision of the Court of first instance ; but even if it were, the 
lower Appellate Court should not have ignored what had tiiken place, but should have 
dealt with the case in appeal in the shape it came before it. — Makund and others 
(Defendants) v. Bahori Lai (Plaintiff), I. L. B., 3 All. 824. 

Of the Decree in Ap'peal. 

Date and contents of de- 579. The decree of the Appellate Court 

oree. shall bear date the day oii which the judgment 

was pronounced. 

The decree shall contain the number of the appeal, and the memo- 
randum of appeal, including the names and description of the appel- 
lant and respondent, and shall specify clearly the relief granted or other 
determination of the appeal. 

The decree shall also state the amount of costs incurred in the 
appeal, and by what parties and in what proportions such costs and the 
costs in the suit are to be paid. 

The decree shall be signed and dated by the Judge or Judges who 
passed it : 

Provided that where there are more Judges than one, if there be 
Judge dissenting from a difference of opinion among them, it shall not 
judgment need not sign de- be necessary for any Judge dissenting from the 
cree, judgment of the Court to sign the decree. 


The order of adjudication made under s. 551 of the Civil Procedure Code is a 
decree, and the procedure autliorized under that section does not dispense with the 
necessity of drawing up a judgment. — ^Royal Reddi (Second Plaintiff), Appellant, v. 
Linga Beddi (Defendant), Respondent, I. L. B., 3 Mad. 1. 


Copies of judgment and 
decree to be furnished to 
parties. 


680. Certified copies of the judgment and 
decree in appeal shall be furnished to the par- 
ties on application to the Court and at their 
expense. 

581. A copy of the judgment and of the decree, certified by the 
Certified eopjr of decree Appellate Court or such ofiBcer as it appoints 
to be sent to Court whose ID this behalf, shall be Sent to the Court which 
decree appealed against. passed the decree appealed against, and shall 
be filed with the original proceedings in the suit, and an entry of the 
judgment of the Appellate Court shall be^ made in the register of civil 
suits. 



542 


APPEALS FBOM APPELLATE DECREES. 


[1882. 

582. The Appellate Court shall have, in appeals under this chapter, 
Appellate Court to have the same powers, and shall perform, as nearly 

Bame powers as Courts of as may be, the same duties, as are conferred and 
origmai jurisdiction. imposed by this Code on Courts of original 

jurisdiction in respect ot suits instituted under Chapter V. ; and in 
Chapter XXI., so far as may be, ^e wor ds “ plaintiff,” “ defendant.” and 
“ suit,” shall belheld to include an'^p ellant. a respondent, an d an appea l, 
Respect ively, in proce^inga arising out^ofthe death, marri^e, or insol- 
TOncy ot parties to an appeal. 

The provisions hereinbefore contain ed^i^^Il apply t^ppeals under 
ibis chapter, so far as such provisions are applicable. 

Under s. 582 of the Civil Procedure Code, a Court of Appeal has the power, 
•with the consent of the parties, of referring to arbitration matters in dispute in an 
appeal. Jaggessar Dey v. K. M. Dassee (12 B. L. R. 266) dissented from. — Sanga- 
ralinam Pillai (Plaintifl:), Petitioner, I. L. K., 3 Mad. 78. 

583. When a party entitled to any benefit (by way of restitution 
Execution of decree of or Otherwise) under a decree passed in an ap- 

Appeiiate Court. peal Under this chapter desires to obtain execu- 

tion of the same, he shall apply to the Court which passed the decree 
against which the appeal was preferred ; and such Court shall proceed 
to execute the decree passed in appeal, according to the rules herein- 
before prescribed for the execution of decrees in suits. 


CHAPTER XLII. 

Of Appeals from Appellate Decrees. 

584. Unless when otherwise provided by this Code or by any other 
Second appeals to High law, from all decrees passed in appeal by any 
Court. Court subordinate to a High Court, an appeal 

shall lie to the High Court on any of the following grounds (namely) — 
Grounds of second ap- (ct) the decision being contrary to some 

peal. specified law or usage having the force of law ; 

(6) the decision having failed to determine some material issue of 
law or usage having the force of law ; 

(c) a substantial error or defect in the procedure as prescribed by 
this Code or any other law, which may possibly have produced error or 
defect in the decision of the case upon the merits. 

A DEFENDANT 'who obtaiDS a judgment in his favour in the Court of first instance, 
and who, on appeal by the plaintitf, does not appear at the hearing of the appeal, or 
present a petition for a rehearing, may, under Act X. of 1877, s. 584, present a 
second appeal against the decree of the lower Appellate Court. — ^Modalatha ex parte. 
I. L. R., 2 Mad. 75. 

An appellant, who has obtained a decree setting aside the decision of the Court 
of first instance is not eutitled to a further appeal to the High Court, on tlie ground 
that he is dissatisfied with some of the findings recorded in the judgment of the 
lower Appellate Court, an appeal fiom an appellate decree under s. 584 being strictly 
restricted to matters contained in the decree alone. — Koylash Chunder Koosari v. 
Ram Lall Nag, I. L. R., 6 Cal. 206. 

An order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders. — 





Act XIV,] appeals fbom appellate decrees, 543 


Collector of Bijnor, Manager of tlic estate of Chaudliri Ranjit Singh, a Minor (De- 
fendant), V. Jafar Ah Klian (Plaintiff), I. L. R., 3 All. 18. ' 


redeem a usufructuary mortgage of certain lands was instituted in the 
Munsif’s Court. After the suit had been admitted and the parties called on to pro- 
duce evidence, the Munsif ordered the plaint in the suit to he returned to the plaintiff 
for presentation in the proper Court, on the ground that the suit should have been 
instituted in the Court of the Subordinate Judge, the viable of the property in suit 
being beyond the jurisdiction of a Munsif. Held that under Act VIII. ol 1859 the 
Munsif’s order was appealable to the lower Appellate Court, and, under Act X of 
1877, the lower Appellate Court’s order to the High Court.' Where the question in 
dispute in such a suit is not only whether the property has been redeemed out of the 
usufruct, but whether the property and the right to redeem belongs to the plaintiff 
and the value of the property exceeds Rs. 1,000, such suit is not cognizable by a 
Munsif. — Kalian Dass and others (Plaintiffs) Kawal Singh and others (Defendants) 

T T TJ 1 A 11 C-jn - V /) 


M SUED K and J to enforce a right of pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such property to J. J set up 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the gi'ound that the alleged sale had not taken place. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. Held that neither the appeal from 
the original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one between the 
plaintiff and defendants in the suit, and not between the defendant-vendor and the 
defendant-vendee, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale. — Jumna Singh and another (Defendants) v. Kamar-un-nisa (Plaintiff), 
I. L R., 3 All. 152 (F. B.). 

The holder of a decree for money applied for the attachment, in the execution 
of decree, of certiiin monies deposited in Court to the credit of the judgment-debtor. 
On 4th June 1877, the Court of first instance refused the attachment on the ground 
that the decree directed the sale of certiiin immoveable property for its satisfaction, 
and aw’arded no other relief. The order of the Court of first instance was affirmed 
by the lower Appellate Court on the 4th August 1877. Act X. of 1877, repealing 
Act VIII. of 1859 and Act XXIII. of 1861, came into force on 1st October 1877. 
On 13th November 1877 the decree-holder applied to the High Court for the admis- 
sion of a second appeal from the order of the lower Appellate Court, on the ground 
that the decree had been misconstrued : Held that an appeal under the repealed Act 
VIII. of 1859 was admissible under Act I. of 1868, s. 6, and that the order of the 
lower Appellate Court was also appealable under Act X. of 1877, s. 584. — I. L. R., 
1 All. 668 (F. B.). See also I. L. R., 3 Cal. 662 (F. B.) and preceding case, and I. L. 
R., 2 All. 91 ; I. L. 11., 5 Cal. 259. But see I. L. R., 2 All. 74. 


When the decree of a Subordinate Court is under appeal to the High Court, it 
is open to the High Court to vary it, cither in points in wliich it is erroneous, or in 
respect of matters occurring subsequently to the date of such decree which are ad- 
mitted. The plaintiff obtained a decree in a partition-suit in the Subordinate J udge’s 
Court for his share in certain joint family property in the possession of the defend- 
ants (his co-parceners). Tlie decree w'as affirmed on^appeal. The defendants filed a 
second appeal in the High Court ; but, before it w^as decided, one of the defendants 
died. The plaintiff, at the hearing of the second appeal, claimed a larger share in 
the family-property than he had been awarded by the decree of the Courts below. 
Held that he (plaintiff) was entitled to a share in that of the co-parcener who (hed 
pendente Hie. and that the decree appealed from ought to bo varied accordingly. Joy 
Narain Giri v. Girish Chundcr Mytc (I. L. R., 4 Cal. 434) distinguished. A decree 
for partition does not operate as a severance so long as it remains^ ^ ap^al. 
Sakharam Mahddev Dange (Original Defendant), Appellant, r. Han Krishna Dange 
(Original Plaintiff), Respondent, I. L. R., 6 Bom. 113. 

Second appeal on no 586. No second appeal shall He except oa 

other grouudse the grounds mentioned in section 
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686. No second appeal shall lie in any suit of the nature cogni- 
No s^ond appeal in cer- zable in Oourts of Small OauseSy when the 
tain Buita. amount ot value of the subject-matter of the 

original suit does not exceed five hundred rupees. 

In applications for review of judgments of Courts of Small Causes constituted 
under Act XI. of 1865, the procedure laid down in the rules contained in chap. xlii. 
the Code of Civil Procedure (Act X. of 1877) is to be strictly .followed, without 
refer-cnce to the procedure relating to new trials under s. 21 of Act XI. of 1865. — 
Islian Chander Banerjee v. Lochun Gope, I. L. 11., 5 Cal. Law Rep. 559. 

A SUIT for money due on a contract within the meaning of Act XI. of 1865, s. 6, 
is none the less cognizable by a Small Cause Court, because it may be necessary to 
to go into the accounts of both parties to see whether the amount claimed is really 
duo or not. 1. L. R., 1 Cal. 123 (24 W. R. 478). And therefore no second appeal 
lies in such a suit under Act X. of 1877 s. 586. — ^Asman Singh v. Doorga Roy, I. L. 
R., 6 Cal. 284. 

An order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders. — 
Collector of Bijnor, Manager of the estate of Chaudhri Ranjit Singh, a Minor (De- 
fendant), V. Jafar Ali Khan (Plaintiff), *1. L. R., 3 All. 18. 

A SUIT by one decree-holder against another for the money received by the 
latter on a division between them of the proceeds of an execution-sale as his share 
of such proceeds, under the order of the Court executing the decrees, is a suit of tho 
nature cognizable in a Court of Small Causes, and consequently, where the amount 
of such money does not exceed five hundred rupees, no second appeal lies in such 
suit. — Mata Pershad (Defendant) v. Gauri (Plaintiff), I. L. R., 3 All. 59. 

A SUIT by a landholder against a tenant for Rs. 130, being the value of a moiety 
of the produce of a grove of mangoe tree held by such tenant, such amount being 
claimed in value of an agreement recorded in tho wajih-uUarz^ and not in virtue of 
any custom or right, is not cognizable in the Revenue Court, but is cognizable in a 
Court of Small Causes, and consequently no second appeal in the suit wil lie. — Sarnam 
Tew^ari and another (Defendant) v. Sakina Bibi (Plaintiff), I. L. R., 3 All 37. 

On the death of K a dispute arose among her heirs as to the succession to the 
share of wdiich she was the recorded proprietor. In January, 1874, V who was not 
one of her heirs, and who was not a share-holder of such village, was recoi-ded in the 
revenue register as lambardar in respect of her share, and wras so recorded until 
February, 1878, wdien his name w’^as expunged, and the name of B, who was one of 
the heirs, was recorded as the proprietor of such share. N subsequently sued B to 
recover Rs. 70-13-4, being the amount which he had paid on account of revenue in 
respect of suc h share during the period between January, 1874, and February, 1878, 
instituting such suit in a Civil Court (Munsif). Held that the suit was not one cog- 
nizable in a Revenue Court under s. 93 (g) of Act XVIII. of 1873, but one cogni- 
zable in a Civil Court. Held also that the suit was one for damages under s. 70 of 
Act IX. of 1872, within the meaning of s. 6 of Act XI. of 1865, and accordingly of 
the nature cognizable in a Court of Small Causes, and no second appeal in the suit 
w'ould lie. — ^Nath Prasad (Plaintiff) v, Baij Natli (Defendant), I. L. R., 3 All. 66. 

A WAS the proprietor of nine annas of a mouza, B and his family of one 
anna, and C and others of the remaining six annas. B and his family having occu- 
pied and enjoyed, to the exclusion of their co-shareholders, fifty-four bighas of the 
mouza, failed to pay any rent in respect of the such occupation. A instituted a 
suit against them (making C and the other holders of the six annas share defend- 
ants to the suit) to recover tlie sum of Rs. 412-8 as the sum justly due to him after 
making all proper deductions, including as well as the share of the rent of the forty- 
four bighas to which the six annas shareholders were entitled to retain as proprietors 
of a one anna share. Held that the facts showed an implied contract on the part of 
B and his family to pay to their co-shareholders whatever, upon taking an account, 
should appear to be due to them ; and that, inasmuch as the total amount sought to 
be recovered in the suit by A did not exceed 500 rupees, the suit was one which 
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might have been brought in a Small Cause Court, and therefore the plaintiflE had no 
right of second appeal to the High Court under s. 586 of the Code of Civil Prooe- 
dare. — Asman Singh v. Doorga Roy, I. L. R., 6 Cal. 284. 

The jurisdiction of a Small Cause Court is not ousted in a suit for damages for 
Carrying away the produce of certain land when the defendant sets up title to the laud 
in answer to the claim. S. 586 of the Code of Civil Procedure precludes a second ap- 
peal in a suit for damages under Rs. 500, although the suit has been instituted in the 
District Munsif’s Court and not in a Court of Small Causes, and although a qiu.stion 

of title has been raised by the defendant and decided. Per Turner, C.J. When a 

suit is brought in a form in which it is cognizable by a Small Cause Court under Act 
XI. of 1865, the Court cannot decline jurisdiction if it appears that incidentally a 
question of title is raised which it has not jurisdiction to determine for any other 
purpose than the decision of the suit before it. Under such circumstances the Court 
may, however, properly grant a reasonable adjournment that the question may be liti- 
gated and determined by the proper tribunal. Per Muthisami AyyAr, J. — ^The ques- 
tion, what is a suit of the nature cognizable in Courts of Small Causes within the 
meaning of s. 686 of the Civil Procedure Code, has reference to the mode of adjudi- 
cation and not to the forum^ and the fact that the suit is instituted in the District 
Munsif’s Court and not in a Court of summary jurisdiction makes no difference for 
the purposes of that section. If the matter adjudicated on in a suit is only incident- 
ally in issue or cognizable, the adjudication is final, ^vhether by a Court of concurrent 
or limited jurisdiction, only for the purpose and object of that suit. Per Innes J. — 
The decree of a Small Cause Court in a case ivhere a question of title is raised inci- 
dentally is no bar to a suit upon the title under s. 13, expl. 2, of the Civil Procedure 
Code, because the Small Cause Court is not competent to pass a decree upon the 
title. — Manappa Mudali (Plaintiff), Appellant, v. S. T. McCarthy (First Defendant), 
Respondent, I. L. R., 3 Mad. 192. 

587. The provisions contained in Chapter XLI. shall apply, as far 
Provisions as to second may be, to appeals under this chapter, and to 
appeal. the execution of decrees passed in such appeals. 


CHAPTER XLIIL 
Of Appeals from Orders. 


Orders appealable. 


588. An appeal shall lie from the follow- 
ing orders under this Code, and from no other 
such orders: — 


(1) orders under section 20, staying proceedings in a suit; 

(2) orders under section 32, striking out or adding the name of 


any person as plaintiff or defendant; 

(3) orders under section 36 or section 66, directing that a party 


shall appear in person ; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to 


the proper Court ; ^ ^ re ^ 

(7) orders under section 111, setting-ofiF, or refusing to set-off, one 


debt against another ; , . 

(8) orders rejecting applications under section 103^ (in cases p 

to appeal), for an order to set aside the dismissal . 

(9) orders rejecting applications under section lOS^jj^an or 
set aside a decree ex parte ; 

(10) orders under sections 113, 120, and 177 ; 


Pr. 29 
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(11) orders under section 116 or section 245, rejecting, or return- 
ing for amendment, written statements or applications for execution of 
decrees ; 

(12) orders under sections 143 and 145, directing anything to be 
impounded ; 

(13) orders under section 162, for the attachment and sale of 
moveable property ; 

(14) orders under section 168 for attachment of property, and 
order^j under section 170 for the sale of attached property; 

(15) ordcTS under section 261, as to objections to draft-conveyances 
or draft-endorsements 

(16) orders under section 294, (the 6 rst paragraph section 312^ 
or section 313, for confirming, or semng aside, or refusing to set aside, 
a sale of immoveable property ; 

(17) orders in insolvency-matters, under section 351, section 352, 
section 353, or section 357 ; 

(18) orders under section 366, paragraph two, section 367, or sec- 
tion 368 ; 

(19) orders rejecting applications under section 370 for dismissal 
of a suit ; 

(20) orders under section 371, refusing to set aside the abatement 
or dismissal of a suit ; 

(21) orders disallowing objections, under section 372 ; 

(22) ordors under section 454, section 455, or section 458, directing 
a next triend or guardian for the suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause (a), (fr), 
or (d), section 475, or section 476 ; 

(24) orders under section 479, section 480, section 485, section 492, 
section 493, section 496, section 497, section 502, or section 503 ; 

(25) orders under section 514, superseding an arbitration ; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or under sec- 
tion 560 to re-hear, an appeal ; 

(28) orders under section 562, remanding a case; 

(29) orders under any of the provisions of this Code, imposing 
fines, or for the arrest or imprisonment of any person, except when, such 
imprisonment is in execution of a decree. 

The orders passed in appeals under this section shall be final. 

An appeal lies against an order rejecting a plaint on the ground of its being in- 
sufficiently stamped. — ^Ajoodhya Pershad v. Gunga Pershad, I. L. R., 6 Oal. 249. 

An order refusing an application, under s. 32 of Act X. of 1877, by a person 
to be added as a defendant in a suit, is not a]>pea1able. — Kurman Bibi and others 
(Petitioners) v. Misri Lull (Plaintiff), I. L. R., 2 All. 904. 

Where an appeal is dismissed, under s. 556 of Act X. of 1877, for the appel- 
lant's default, the order dismissing it is not appealable. — Nand Ram and others 
(Defendants) v. Muhammad Bakhsh (Plaintiffi), I. L. R., 2 All. 616. 

Where a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to the award made upon such reference, 
such judgment is final, and no appeal lies therefrom. — 1 Hay 366 (Marshall 163>, 
14 W. R. 33, 17 W. R. 30, (P.C.) 23 W. Ri 4SJ9. See 15 W. R., F. 9. 
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Althougph the aueHon-purohaaer may not apply under Act X. of 1877, a. 311 to 
have a sale set aside, he may be a party to the proceedings after an application has 
been made under that section, and then, if an order is made against him, he can 
appeal from such order under s. 588.— Kanthi Ram v. Bankey Lai, I. L. R., 2 
All. -386* ^ ^ 

A PERSON applying under Act X. of 1877, s. 844, must satisfy the Court that 
his case comes within the provisions of s. 351, and the burden of proof lies upon 
him. An order dismissing such an application is appealable under s. 588.— 
Mumtaz Hossein v. Brij Moliun Tliakoor, I. L. R., 4 Cal. 888. Followed in I. L R 
6 Cal. 168. * ** 

An order made by a lower Court, directing a suit to be re-admitted and regis- 
tered on the file of the Court, is not appealable. Second appeals to the High C<uirt 
*iu8t either come within chap. xlii. or ss. 588 and 591 of Act X. of 1877. — Hirdha- 
niun Jha and others (Defendants) v. Jinghoor Jha and others (Plaintiffs). I. L. R. 
6 Cal. 711. 

An order refusing to grant an application to be made an insolvent is appeal- 
able under cl. 17, s. 588 of the Code of Civil Procedure ; such an order must be con- 
sidered to be one made under s. 351. Juggiitjeebun Gooptoo v. Harocooniar Pal 
(I. L. R., 5 Cal. 719) dissented form. — ^Nabi Bakhsli (Judgment-debtor) v. Chasni 
(Decree-holder), I. L. R., 6 Cal. 168. 

There is no appeal from an order made under Act X. of 1877, s. 351, refusing 
to grant an application to he made an insolvent. The appeal allowed under s. 588, 
cl. 17, so far as an order under s. 351 is concerned, is on behalf of the judgment- 
creditor only. — .Tuggiitjeebun (xooptoo v. liaro Coomar Pal, I. L. R., 5 Cal. 719. 
Dissented from in I. L. R., G Cal. 168. 

Matters in dispute were referred to arbitration without the intervention of the 
Court. An award was made, and upon an application under s. 525 of the Civil Pro- 
cedure Code to file the award, one of the parlies showed cause why the award should 
not be filed, and the Subordinate Judge held the objection to be good. Held that 
no appeal lay. — Sree Ram Chaudhiy (Petitioner) v. Denobundlioo Chaudhry (Opposite 
Party), I. L. R., 7 Cal. 490. 


An order on appeal from a decree in an original suit of the nature cognizable 
in Mufansal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders. — The 
Collector of Bijnor, Manager of the estate of Cliaiidhri Ranjit Singh, a Minor (De- 
fendant), V. Jafar Ali Khan (Plaintiff), I. L. R., 3 All. 18. 

Where, in a suit for the filing of an award made on a private reference to arbi- 
tration, the Court of first instance, holding that there was no reason to remit such 
award to the re-consideration of the arbitrator, under the provisions of s. 520 of Act 
X. of 1877, or to set it aside under s. 521 of that Act, did not proceed to give judg- 
ment according to such award followed by a decree, but merely directed that such 
award should be filed : Held that its order was not appealable as a decree, or as an 
order. — Ramadhin and another (Defendants) v, Mahesh and another (Plaintiffs), 
I. L. R., 2 All. 471. 

A DECISION of a Judge directing a penalty to be enforced under the Stamp Act, 
the case being afterwards proceeded with, is not appealable as a decree, as it cannot 
be said to be a decree affecting the merits of the case or the jurisdiction of the 
Court. Nor can such a decision be said to be “ an order as to a fine within tlie 
meaning of Act VIII. of 1 859, s. 365 (coiTCsponding with Act X. of 1877, s. 
cl. 29), which is not intended to apply to penalties under the Stamp Act, biit only to 
fines which may be levied under the Code itself. — Sonaka Chow^drain v. Bhoo unjoy 
Shaha, I. L. R., 5 Cal. 311. 


An order for attadiment and sale of property in execution of a decree w an 
order “ of the same nature with" an order made in the course of a suit for attech- 
itient of the debtor’s property. The latter order is appealable under s 5^, cb n 
the Code of Oivil Procure. It foHows lliat an order for attadiinent and sale ra 
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execution of a decree is (according to the requirement of e. 588, cl./) “ of the same 
nature with appealable orders made in the course of a suit/* and therefore is appeal- 
able under that section. — ^Palakdihari Rai and otbeiB (Judgment-debtors) v. Radha 
Persad Singh (Decree-holder), I. L. R., 8 Gal. 28. 

An Appellate Court rejected the application of the legal representative of a 
deceased sole plaintiff-appellant to enter his name in the place of such appellant on 
the record, on the ground that such application had not been made within the timer 
limited by law, and passed an order that the suit should abate. Held that the order 
of the Appellate Court, passed under the first paragraph of b« 366 of Act X. of 1877, 
not being appealable under cl. 18, s. 588, of that Act, nor being a decree within the 
terms of s. 2, from which a second appeal would lie, was not appealable. — ^Ahmad Ata 
(Plaintiff) v. Mata Badal Lai (Defendant), I. L. R., B AH. 844. 

An order made by a Subordinate Judge, dismissing an application under s. 503 
for the appointment of a receiver in a suit pending before him, or declining to nomi- 
nate a receiver, is an order under that section, and not under s. 505, and is therefore 
appealable under s. 588 of the Civil Procedure Code, as amended by Act XII. of 
1879. A Subordinate Judge, if he has good grounds, may decline to appoint a re- 
ceiver even after he has received the necessary authority from the District Judge 
under s. 505 to do so.— Goosain Dulmir Puri (Plaintiff), Appellant, v. Tekait Hetna- 
rain and others (Defendants), Respondents, I. L. R., 6 Cal. Law Rep. 467. 

A DECREE-HOLDER, having assigned a share of her decree, applied several times 
jointly with such assignee for execution. On a subsequent application made by the 
original decree-holder alone, the Court* while granting the application, directed that 
the proceeds arising from such execution only should be paid over to the co-decree- 
holders jointly. Held that the question in dispute being one between co-decree- 
holders, and not between the parties to the suit or their representatives as contem- 
plated by art. c, s. 244 of the Civil Procedure Code, no appeal would lie from such 
order. — Gyrnonee (Decree-holder) v. Radha Romon (Objector), I. L. R., 5 Cal. 592. 

Where an application was made for the issue of execution of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
in a regular suit, and governed by the one-year limitation ; and the Subordinate 
Judge on appeal reversed the Munsif ’s order, applying the three years* limitation : 
Held by the High Court that, as Act X. of 1877, s. 588, provided that orders passed 
in appeal from orders under s. 244 should be final, no second appeal lay ; and that 
the High Court could not interfere under s. 622, as the Subordinate Judge had juris- 
diction to hear the appeal. — Suiyaprakasa Rdu v. Vaisya Sannidsi rIu, I. L. R., 
7 Mad. 401. 

On the 25th June, 1879, a Subordinate Judge made an order setting aside the 
sale of immoveable property in the execution of a decree, from which an appeal 
was preferred, under Act X. of 1877, to the District Court on the 25th July, 1879, 
before Act XII. of 1879 came into force. Held that, as the appeal would not have 
lain at all, had Act XII. of 1879 been in force on the date of its institution, s. 102 
of that Act did not apply, but as the appeal lay to the District Court under the law 
in force on that date, it was competent to dispose of it under the provisions of s. 6 
of Act I. of 1868. — Durga Pershad (Decree-holder) v. Ram Charan and another 
(Judgment-debtors), I. L. R., 2 All. 785. 

Although Act X. of 1877, s. 57, contemplates the return of the plaint, should 
error be patent when it is first presented, yet there is nothing in the wording of 
that section which forbids the return of the plaint at a later stage in the suit. 
Where, therefore, after the issues in a suit were framed, the Court decided that it 
had no jurisdiction, and returned the plaint to be presented in the proper Court : 
Held that in so ^ doing the Court acted under s. 57 : and its decision, not coming 
within the definition of a “ decree” in Act XII. of 1879, s. 2, was not appealable as* 
such, but was appealable under Act X. of 1877, s. 588, as an order. — ^Abdul Samad v, 
Rajendra Kishor Singh, I. L. R., 2 All. 357. 

A SUIT to redeem a usufnictuaiy mortgage of certain lands was instituted in 
the Munsif’s Court. After the suit had been admitted, and the parties called on to, 
produce evidence, the Munsif ordered the plaint in the suit to be returned to the 
plaintiff for presentation in the proper Court on the ground that the suit should have. 
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been instituted in the Court of the Subordinate Judge, the value of the property in 
suit being beyond the junsdiction of a Munsif : Held that, under Act VIII. of 1859. 

® ^ « aP^Jable to the lower Appellate Court, and under Act X. oi 

lower AppeHate Court's order to the High Court.— Kalian Dass and others 
(Plaintiffs) V. Nawal Singh and others (Defendants), I. L. R,, 1 All. 620. 


By a decree in an administration-suit, A was appointed receiver “to manage 
tiie estate. A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
Held that the order of refusal was appealable, 'whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree. — Mithibdi (Plaintiff) v. Liinji NowToji Bandji and others (Defendants) ; 
Harrivullubhdds Callidndds (Original Defendant), Appellant, v. Ardasar Frdmji Moos 
(Receiver and Respondent), I. L. R., 6 Bom. 45. 


The Court of first instance made an order returning the plaint in a suit to be 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order, the Appellate Court, holding that the Court of first 
instance was competent to try puch suit, made an order “ decreeing the appeal.” It 
subsequently made an additional order directing that tlie case “ should be returned 
for re-trial.” On appeal to the High Court from such additional order, held that the 
appeal would not lie, as it 'was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
was final, and not an appeal from an order remanding a case under s. 562, the charac> 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order. — Krishna Ram (Defendant) v. Narsingh Sevak Singh and others 
(PlaintifEs), I. L. R., 3 All. 855. 


A SHIT was instituted in September, 1877, when Act VIII. of 1859 was in opera- 
tion, and a decree was passed on the 2nd February, 1878, after the repeal of that 
Act. An appeal was preferred, but, on coming on for hearing, was dismissed for de- 
fault, on the Slst of May, neither the appellants nor their pleader having appeared- 
On the 21st June, the appellants applied, under s. 558 of Act X. of 1877, to have 
the appeal restored, on the ground that the pleader whom they had engaged was a 
lunatic, and that, having engaged a pleader, they had thought it unnecessary to appear 
in person. The Judge rejected the application, and the applicants now appealed 
against the order rejecting this application. Held that the order of the 21st of June' 
was made under Act X. of 1877, and was therefore open to appeal under s. 588 of 
that Act. Ran jit Singh v. Meharban Koer (2 C. L. B. 391) and Burkut Hoosen v, 
Majidoon Nissa (3 C. L. R. 208) cited and distinguished. — Shaik Flahee Bakhsh and 
others (Plaintiffs), Appellants, v. Musammat Morachoo and others (Defendants), 
Respondents, I. L. R., 3 Cal. Law Rep. 593. 


The lower Appellate Court (Subordinate Judge) decided on appeal by the defend- 
ants from the decree of the Court of first instance (Munsit) that the Court of first in- 
stance had no jurisdiction to entertain the suit, as the value of the subject-matter of the 
suit exceeded the pecuniary limits of its jurisdiction ; and ordered that “ the appel- 
lant's appeal be decreed, the decision of the Munsif be reversed, and the record of 
the case be sent to the Munsif to return the plaint to the plaintiff for presentation to 
the proper Court.” The plaintiff appealed to the High Court from such order as an 
order returning a plaint to be presented to the proper Court. Held such order 
could not be regarded as one to which art. 6 of s. 588 of Act X. of 1®77 was 
cable. That relates to orders returning plaints for amendment or to be presented to 
the proper Court passed by a Court of first instance, and to an order by an Appellate 
Court upon an appeal to it from the decree of a Court of first instance on general 

S rounds. The plaintiff’s proper course was to have preferred a 
indeshri Chaubey and others (Plaintiffs) v. Nandu (Defendant), I. L. K., d ail 40b. 

An allottee, under a private partition, sued to stay subsequent . 
ceedingB brought under Reg. XIX. of 1814, 

The defendants objected to the valuation of the suit, and to the mi g Rer-enu. 
the CivU Courts, no proceedings having first been instituted before the Revenue 



Ai>p!r\i:s rnoM oubshs. 


m 


[1881 


Authoriticu. ffeld thalt Riich a anit f^honld be considered to be one for a declarntorj 
decree, or for soinetliing in the -nature of an injunction, and tlint, therefore, the 
plaint should not be stamped accoi ding’ to the value of the entire estote. Tlmt tlie 
question, whether the Collector would have brought 1 he lands to partition, depended 
upon wliether they w'ere held “ in common tc?nancy if they were not so held, the 
Collector would be only competent to make an assignment of the revenue in pro- 
portion to the several portions of the land held by the shareholders. That a private 

P artition is no bar to proceedings m the Revenue Courts under s. 30 of Reg. XIX. of 
814. A Miinsif dismissed a suit, on the ground that, if it had been properly 
valued, it would not have come within his jurisdiction. The District Judge affiimed 
the Mu naif *8 judgment, and directed the plaint to be returned for presentation to 
the proper Court under s. 57 of the Civil Procedure Code. This was not done. 
Held that a second appeal w^onld lie. Ajoodhia Lall v. Gumani Lull (2 C. L. R. 134) 
approved. Ajoodhya Pershad v. Kristo Dyal (15 W. R. 165) dissented from. — Joy- 
nath Roy (Plaintiff) Lall Bahadoor Singh and others (Defendants) I. L. R., 8 
Cal. 126. 

What Courts to hear ap- 889. An appeal from any order specified in 

peals. section 588, clauses (15), (16), and (17), shall lie 

to the High Court. 

When an appeal from aiiy^ther) order is allowed by ti»is chapter, 
it shall lie to the Court to which aif appeal would lie from the decree 
ill the suit, in relation to whicli such <»rder was made, or, when such older 
is passed by a Court (not beinga Higli Court) in the exeicise of appellate 
jurisdiction, then to the High Court. 

An order on appeal from a decree in an original suit of the nature cognizable 
in Miifussal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, us that 
section applies to appeals from appellate decrees, and not to appeals from orders. — 
The Collector of Bijnor, Manager of the estate of Chaudhri Ran 3 it Singh, a Minor 
(Defendant), v. Jafar AH Khan (Plaintiff), 1. L. R., 3 All. 18. 

590. The procedure prescribed in Chapter XLI. shall, so far as may 
Procedure in appeals from be, apply to appeals from orders under this 
orders, Co<ie, or Under any special or local law in which 

a different procedure is not provided. 

591. Except as provided in this cliapter, no appeal shall lie from 
No other appeal from or- ^ny order passed by any Court in t he exercise 
ders; but eiTor therein may of its original or appellate jurisdiction; but if 
be set forth lu memorandum ^ny decree be appealed against, any en or, defect, 
o agHiuB euree. irregularity in any such order, affecting tlie 

decision of the case, may be set forth as a ground of objection in the 
memorandum of appeal. 

An order made by a lower Court, directing a suit to be re-admitted and regis- 
tered yin the file of the Court, is not appealable. Second appeals to the High Court 
must either oome within Act X. of 1877, cliap. xHi., or ss. 588 and 591. — Hirdhamun 
Jha V. Jinghoor Jha, I. L. li., 5 Cal. 711. 

In a suit for rent, where the defendant alleged that a person not on the record 
had a joint interest with the plaintiff in the property in respect of which the rent 
was due : Held, where the plaintiff disputed this, and objected to such course being 
taken, that it was improper to add such person as co-plaintiff, and that, if added at 
all, it should be as defendant, in order that the issue between him and the plaintiff 
might he properly tried. — Held also that in such a case an appeal lies under s. 591 
of the Civil ^oc^ure Code. — Googlee Saboo v. Freiulall ^hoo, I. L. R., 7 Cal. 
148. 
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CHAPTER XLIV. 

Of Pauper Appeals. 

592. Any person entitled under this Code op any other law to pre- 
Who may appeal as pan- fer an appeal, who is unable to pay the fee 

P®**- required for the petition of appeal, may, on pre- 

senting an application accompanieil by a memorandum of appeal, be 
allowed to appeal as a pauper, subject to the rules contained in Chap- 
ters XXVI., XLI., XLIL, and XLIII., in so far as those rules aie 
applicable : 

Provided that the Court shall reject the application, unless, upon 
Procedure on application a perusal thereof, and of the judgment and de- 
fer admission of appeal. cree against which the appeal is made, it sees 
reason to think that the decree appealed against is contrary to law or 
to some usage having the foice of law, or is otherwise erroneous or 
unjust. 

No APPEAL lies under Act X. of 1877 from an order made under that Act reject- 
ing an application for permission to sue as a pauper. — I. L. R., 1 All. 745 (F. B.). 

An application for permission to appeal <is a pauper was presented, not by the 
applicant personally, but by his pleader, and was on that ground rejected. Held^ 
on an application to the High Court for revision, that s. 622 of Act X. of 1877 did 
not apply to a proceeding of so purely an interlocutory a character as mentioned 
in s. 5^)2, anti such application therefore could not be entertained. — Harsaran Singh 
(Plaintiff) r. Muhammad Raza and others (Defendants), 1. L. R., 4 All. 91. 

593. The inquiry into the pauperism of the applicant may be made 

Inquiry into puuperiara. l>y A|'pellate Court or by the Couit 

against whose decision the appeal is made un- 
der the orders of the Appellate Court : 

Provided that, if the applicant was allowed to sue or appeal as a 
Proviso pauper in the Court against whose decree the 

appeal is made, no further inquiiy in respect 
of his pauperism shall be necessary, unless the Appellate Court sees 
special cause to direct such inquiry. 


CHAPTER XLV. 

Of Appeals to the Queen in Council. 

694. In this chapter, unless there be something repugnant in the 
‘Decree' deSned. subject or context, the expression ‘ decree’ in- 

cludes also judgment and order. 

Held that the High Court has not any power, under Act X. of 1877, or cl. 31 of 
the Letters Patent, to grant leave to appeal to Her Majesty in Council from an order 
of the Court remanding a suit for re-trial. The provisions of cl. 31 of the ^ttera 
Patent are repealed by the Code, and Act VI. of 1874 which P**^®®^*'*" 
(Judgment-debtor) r. Jaishankar and another (Defendants), I. L. R., 1 All. 72u. 


(Judgment-debtor) r." Jaishankar and another (Defendants), 

696. Subject to such rules as may, from time to time, be made by 
When appeals lie toQueen Her Majesty i.. Council regarding f from 

in Conncii. the Courts of British India, and to the piovi 

sious hereinafter contained, 
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an appeal shall lie to Her Majesty in Council — 

(a) from any final decree passed on appeal by a High Court or any 
other Court of final appellate jurisdiction ; 

(b) from any final decree passed by a High Court in the exercise 
of original civil jurisdiction, and 

(c) from any decree, when the case, as hereinafter provided, is cer- 
tified to be a fit one for appeal to Her Majesty in Council. 

The High Court has not any power, under Act X. of 1877, or cl. 31 of the 
Letters Patent (which is repealed by Acts VI. of 1874 and X. of 1877), to grant 
leave to appeal to the Privy Council from an order of the Court remanding a suit 
for re-trial. — ^Talley (Judgment-debtor v. Jaishankar and another (Defendants), 
L L. B,, 1 AIL 726. 

An order of the High Court directing execution to proceed is not a “ final ’* 
decree, judgment, or order within the meaning of cl. o, s. 595 of the Code of Civil 
Procedure, Act X. of 1877. — Jogessur Sabal and others (Judgment-debtors) v. 
Musammat Muracho Kooer, under the Court of Wards (Decree-holder), I. L. R., 1 
Cal. Law Rep. 354. 

The District Judge of Ghizipur re-called to his own file the proceedings in the 
execution of a decree which were pending in the Court of the Subordinate Judge of 
Shahabad, and disallowed an application for the execution of the decree which had 
been preferred to that Judge. The High Court, on appeal from the order of the 
District Judge, annulled his order as void for want of jurisdiction, and remitted the 
case in order that the application might be disposed of on its merits, directing that 
the record of the case should be returned to the Subordinate Judge of Shahabad. 
On an application for leave to appeal to Her Majesty in Council from the order of 
the High Court : Held that such order was in the nature of an interlocutory order, 
and was not one from which the High Court could or ought to grant leave to appeal 
to Her Majesty in Council. — Palak Dhari Roy and otliers (Judgment-debtors) v, 
Badha Pershad Singh (Decree-holder), I, L. R., 2 All. 65. 

Value of Bubjeot-matter. , 696. In each of the cases mentioned in 

clauses (a) aud (6) of section 595, 
the amount or value of the subject-matter of the suit in the Court 
of first instance must be ten thousand rupees or upwards, aud the 
amount or value of the matter in dispute on appeal to Her Majesty in 
Council must be the same sum or upwards, 

or the decree must involve, directly or indirectly, some claim or 
question to, or respecting, property of like amount or value, 

and where the decree appealed from affiims the decision of the 
Court immediately below the Court passing such decree, the appeal must 
involve some substantial question of law. 

A AND B purchased the same properties, deriving the title through different 
persons. The value of the properties with mesne-profits was over Rs. 10,000. B 
granted two patni-leases of the properties to different persons. A was, therefore, 
obliged to bring two suits for the recovery of the properties, and the value of the 
subject-matter in each suit was less than Rs. 10,000. Held that an appeal would lie 
to the Privy Council. — Joogul Kishore (Plaintiff) v. Jotendro Mohun Tagore f De- 
fendant), I. L. R., 8 Cal. 210. ® 

Bar of certains appeals. . 897. Notwithstanding anything contained 

in section 595, 

no appeal shall lie to Her Majesty in Council from the judgment 
of one Judge of a High Court established under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104, or of one Judge of a Division 
Court, or of two or more Judges of such High Court, or of a Division 
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Court constituted by two or more Judges of such High Court, wherever 
such Judges are equally divided in opinion, and do not amount in num- 
her to a majority of the whole of the Judges of the High Court at the 
time being; 

^ and no appeal shall lie to Her Majesty in Council from any decree 
which, under section 58G, is final. 


598. Whoever desires to appeal under this chapter to Her Majesty 
Appiicatioa to Court in Council must apply* by petition to the Court 
whose decree complained of. whose decree is complained of. 


Time within which appli- 699. Such application must ordinarily be 

catiou must be made. made within six months from the date of such 

decree. 

But if that period expires when the Court is closed, the applica- 
tion may be made on the day that the Gouit re-opens. 


600. Every petition uirder section 598 must state the grounds of 
Certificate as to value or appeal, and pray for a certificate, either that, 
fi*^*^®®**- as regards amount or value and nature, the case 

fulfils the requirements of section 596, or that it is otherwise a fit one 
for appeal to Her Majesty in Council. 

Upon receipt of such petition, the Court may direct notice to be 
served on the opposite party to show cause why the said certificate 
should not be granted. 

Effect of refusal of corti- 601. If such certificate be refused, the pe- 

fisate. titioq shall be dismissed: 

Provided that, if the decree complained of be a final decree passed 
by a Court other than a High Court, the order refusing the certificate 
shall be appeidable, t hi rtjT dayo date uf ^tt i g order, to 

the High Court, to which the former Court is subordinate. 

602. If the certificate be granted, the applicant shall, within six 
Security and deposit re- months from the date of the decree complained 
quired on grant of certifi- of, or within six weeks from the grant of the 

certificate, whichever is the later date, 

{a) give security for the coses of the respondent, and 
(5) deposit the amount required to defray the expense of translat- 
ing, transcribing, indexing, and transmitting to Her Majesty in Council 
a correct copy of the whole record of the suit, except 

(1) formal documents directed to be excluded by any order of Her 

Majesty in Council in force for the time being ; 

(2) papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the officer empowered 

by theCourt for that purpose considers unnecessary, and which 

the parties have not specifically asked to be included, and 
(4f) such other documents as the High Court may direct to be ex- 

cluded: . . ^ , r *1 

and when the applicant prefers to print in India the copy or tne 
record, except as aforesaid, he shall also, within the time mentioned in 
the first clause of this section, deposit the amount reeprntd to de ray 
the expense of printing such copy. 


Pr. 30 
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603. When such security has been completed and deposit made 
AdmiBsion of appeal and to the satisfaction of the Court, the Court 

procedure thereon. may 

{a) declare the appeal admitted, and 
(6) give notice thereof to the respondent, and shall then 
(c) transmit to Her Majesty in Council, under the seal of the 
Court, a correct copy of the saitl record, except as aforesaid, and 

(rf) give to either party one or more authenticated copies of any 
of the papers in the suit on his applying therefor and paying the rea- 
sonable expenses incurred in preparing them. 

604. At any time before the admission of the appeal, the Court 
Revocation of acceptance may, upon cause shown, revoke the acceptance 

of security. of any such security, and make further direc- 

tions thereon. 

605. If at any time after the admission of the appeal, but before 
Power to order further the transmission of the copy of the record, 

security or payment. except as aforesaid, to Her Majesty in Council, 

such security appears inadequate, 

or further payment is required for the purpose of translating, tran- 
scribing, printing, indexing, or transmitting the copy of the record, except 
as aforesaid, 

the Court may order the appellant to furnish, within a time to be 
fixed by the Court, other and sufficient security, or to make, within like 
time, the required payment. 

Effect of failure to comply 606. If the appellant fail to comply with 

with order. such order, the proceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of 
Her Majesty in Council, 

and in the meantime execution of the decree appealed against shall 
not be stayed. 

607. When the copy of the record, except as aforesaid, has been 
Refund of balance of transmitted to Her Majesty in Council, the 

appellant may obtain a refund of the balance, 
(if any) of the amount which he has deposited under section 602. 

608. Notwithstanding the admission of any appeal under this 
Powers of Court pending chapter, the decree appealed against shall be 

unconditionally enforced, unless the Court ad- 
mitting the appeal otherwise directs. 

But the Court niay, if it thinks fit, on any s pecial cau^e shown by 
any party interested in the suit, or otherwise appearing to th e Cpurt, 

(a) impound any moveable property in dispute oF^y parlTEereof,or 

(b) allow the decree appealed against to be enforced, taking such 
security from the respondent as the Court thinks fit for the due per- 
formance of any order which Her Majesty in Council may make on the 
appeal, or 

(c) stay the execution of the decree appealed against, taking such 
security from the appellant as the Court thinks fit for the due perform- 
an^ of the decree appealed against, or of any order which Her Majesty 
in Council may make on the appeal, or 
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(d) place any party seeking the assistance of the Court under such 
conditions, or give such other direction respecting the subject-matter 
of the appeal, as it thinks fit. 

Three different plaintiffs, claiming through the same original title to be the 
owner of a certain mahal, sued the same defendant in separate suits for possession 
and for the mesne-profits of their respective shares. The defence raised being the 
same in each case, the suits were heard together, the result being that in both the 
lower Courts and in the High Court the i)iaintifi:s obtained a decree for their claims. 
The aggregate value of the three suits amoniited to more than Ks. 10,000, though 
the value of each suit was under that sum. The defendant applied to be allowed to 
appeal in each case to Her Majesty in Council. Ilr/d that he was entitled to have 
each of the three cases admitted under the second clause of s. 596 of Act X. of 1877, 
as the decree in each case involved indirectly a question of title to property of the 
amount or value of Rs. 10,000. The Court has power under s. 608 to stay execution 
of a decree of the High Court in a suit subsequently ai>pealed to Her Majesty in 
Council. Qacere . — AVhetlicr the Court has ])ow<‘r to order restitution ot‘ possession 
of property already taken in execution of its own decree pending an appeal to tho 
Privy Council. — Khaja Ashan-ul-lah (Appellant) v. Karoona Moyi Cliaudhri (Re- 
spondent) ; Rohani Chaiidhraiu (Appellant) v. Kishon Gobind Duss (Respondent), 
I. L. R., 4 Cal. Law Rep. 125. * 

609. If, at an}' time dining the pendency of the apj>eal^the security 
Increase of security found SO furnished by ^either paHy'appears inadequate, 

inadequate. tlie Couit may, ou the application of the other 

party, require further sectirity. 

In default of such further security being furnished as required by 
the Court, if the original security was furnished by the appellant, the 
Court ma}', on the application of tlie respondent, issue execution of the 
decree appealed against as if the appellant had furnished no such 
security. 

And if the original security was furnished by the respondent, the 
Court shall, so far as may he practicable, stay all further execution of 
the decree, and restore the parties tu the position in which they respect- 
ively were when the secuiity which appears inadequate was furnished, 
or give such direction respecting the subject-matter of the appeal as it 
thinks fit. 

610. Whoever desires to enforce or to obtain execution of any 
Procedure to enforce order of Her Mnjesty in Council shall apply 

orders of Queen in Couucil. by petition, accompanied by a cei lifted copy of 
the decree or order made in appeal and sought to be enforced or execut- 
ed, to the Court from Avhich the appeal to Her Majesty was preferred. 

Such Court shall transmit the orderof Her Majesty to the Court 
which made the first decree appealed from, or to such other Court as 
Her Majesty by her said order may direct, and shall (upon the applica- 
tion of either party) give such directions a.=? may be required for the 
enforcement or execution of the same ; and the Court to which the said 
order is so transmitted shall enforce or execute it accordingly, in the 
manner and according to the rules applicable to the execution of its 

original decrees. . _ . . , 

When any moneys expressed to be payable in British currency are 
payable in India under such order, the amount so payable shall be 
estimated according to the rate of exchange for the time being fixed 
by the Secretary of State for India in Council, with the concurrence of 
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the Lords Commissioners of Her Majesty’s Treasury, for the adjustment 
of financial transactions between the Imperial and the Indian Govern- 
ments. 

Before a decree-holder in the District Court can obtain execution of a decree 
■which has been affirmed by the Privy Council, he must produce, on the application 
for execution, a certified copy of the order passed by Her Majesty in Council. — 
Juggernath Mioo w. Judoo Roy Singh, I. L. R., 5 Cal. 329. 

An appeal was prefeiTed to the Privy Council from a final decree passed upon 
appeal by the High Com-t, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the respondent. The Privy Council dismissed the 
appeal, and ordered the appellant to pay the costs of the respondent. The respond- 
ent applied to the Court of first instance for the execution of that order against B 
and the other persons as sureties. Held that under Act X. of 1877, ss. 610 and 253, 
such order could be executed against the sureties. — Bans Bahadur Singh v. Muglila 
Bcgam, I. L. R., 2 All. 604 (F. B.). 

A DECREE obtained on appeal by certain defendants in the High Court was 
appealed to the Privy Council by one only of the two plaintiffs to the suit, and the 
decision of the High Court was reversed ; the plaintiff who had appealed assigned 
her share in the order of the Privy Council to one Of the defendants, and delivered 
hiiri the ccilificd copy of the decree made in the Privy Council. The plaintiff who 
had not appealed to the Privy Council applied to the High Court for leave to trans- 
mit the onler to the Court of first instance for execution of the share decreed to him, 
but, on account of the assignment above-mentioned, was unable to produce tlie certi- 
fied copy of the decree of the Privy Council. The Judge presiding over the Privy 
Council Department in the High Court held that the prcnluction of a certified copy 
of the order (»f the Privy Council was excusable under the circumstances, but refused 
the a})plication, on the ground that the decree of the Court of iiret instance, ■which 
was ullirnicd by the Privy Council, could only be executed as a whole, and not partly 
by one of tlie plaintiffs. Held on appeal per Garth, C.J. — ^That the duties of a Judge 
in dealing ■with the meaning of decrees of the Privy Council are purely ministerial, 
and that any order made in such ministerial capacity could not be considered a judg- 
ment, and could not, therefore, be made the subject of an appeal to a Bench of the 
High Court under s. 15 of the Charter, Per White and Mitter, J.J. — An order of a 
Judge presiding over t^-c Privy Council Department in the High Court, rejecting an 
applicit’on for execution, is a final order, and is a judgment within tlie meaning of 
e. 1 5 of tlie Charter, and is therefore appealable. — In the matter of the petition of 
Kally Soondery Dabia. Rally Soondery Dabia r. Hurrish Chundcr Chowdhry, I. L. 
R., 6 Cal. 594. 

611, The orders made by the Court which enforces or executes the 
Appeal against order re- order of Her Majesty in Council, relating to 
lating to execution. such enforcement or execution, shall be appeal- 

able in the same manner and subject to the same rules as the orders of 
such Court relating to the enforcement or execution of its own decrees. 

Power to make mlea . The High Court may, from time to 

time, make rules consistent with this Act to 
regulate — 

(a) the service of notices under section 600; 

(&) the grant or refusal of certificates, under sections 601 and 602, 
'by Courts of final appellate jurisdiction subordinate to the High Court ; 

(c) the amount and nature of the security required under sections 
602, 605, and 609 ; 

(d) the testing of such security ; 

(e) the estimate of the cost of transcribing the record ; 

(/) the preparation, examination, and certifying of such transcript ; 

(^) the revision and authentication of translations ; 
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{h) the preparation of indices to transcripts of records, and of 
lists of the papers not included therein ; 

(i) the recovery of costs incurred in British India in connection 
with appeals to Her Majesty in Council, 

and all other matters connected with the enforcement of this 
chapter. 

All such rules shall be published in the local official Gazette, and 
shall thereupon have the force of law in the 
High Court and the Courts of final appellate 
jurisdiction subordinate thereto. 


Fnblication of rules. 


613. All rules heretofore made and published by any High Court 
Legalization of existing relating to appeal to Her Majesty in Council, 
rales and in force immediately before the passing of 

this Act, shall, so far as they are consistent with this Act, be deemed to 
have been made and published hereunder. 


614. In sections 595 and 612, the expression ‘ High Court' shall be 

^ ^ ^ decerned to include also the Recorder of Ran- 

Eecorder of Rangoon. blit not SO as to ernpowerETm^To mate 

rules binding on Courts other than his own Court. 

615. The rules and restrictions referred to in Bengal Regulation III. 
Construction of Bengal ^f 1828, section IV, clause shall be deem- 

Begnlation 111. of 1828, ed to be the rules and restrictions applicable 
section 4, clause 5. to appeals under this Code from the decisions 

of the High Court of Judicature at Fort William in Bengal. 

Saving of Her Majesty’s 616. Nothing herein contained shall be 

pleasure, understood — 

(а) to bar the full and unqualified exercise of Her Majesty's 
pleasure in receiving or rejecting appeals to Her Majesty in Council, or 
otherwise howsoever, or 

(б) to interfere with any rules made by the Judicial Committee of 
and of rule, for conduct the Privy Council, and for the time being in 

of business before Judicial force, for the presentation of appeals to Her 
Committee. Majesty ’in Council or their conduct before the 

said Judicial Committee, 

And nothing in this chapter applies to any matter of criminal or 
admiralty or vice-admiralty jurisdiction, or to appeals from orders and 
decrees of Prize-Courts. 


PART VII. 


CHAPTER XLVI. 

Of Reference to and Revision by the High Court. 

617. If, before or on the hearing of a suit or an appeal in which 
Reference of question to the decree is final, or if, in the execution of any 
High Court. such decree, any question of law or usage hav- 

ing the force of law, or the construction of a document, which construc- 
tion may affect the merits, arises, on which the Court trying the suit 
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or appeal, or executing the decree, entertains reasonable doubt, the 
Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of tlie facts of the case and tlie point on 
which doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 

The above section applies to M. S. C. C. and P. S. C. C. 

Where A, under the terms of a will, altliough not expressly appointed an exe- 
cutor, was directed to receive and pay the testator’s debts, and to get in and distri- 
bute his personal estate : lleM that A must be taken to Jiave been appointed under 
the will an executor by implication. In the goods of Baylis (L. It. 1 P. M. 21) 
followed. The order made by a District Judge on an application for probate, not 
being a final order, cannot be referred for the opinion of the High Court under s. 617 
of the Code of Civil Procedure. But the Court will, under certain circumstances, 
entertain such an application, as a Court of concurrent jurisdiction, under s. 264 of 
the Indian Succession Act. — In the matter of Manoher Mukarjee (Petitioner), I. L. R., 
b Cal. 756. 

618. The Court may either stay the proceedings or proceed in the 
Court may pass decree ciise notwithstanding sucli reference, and may 

contingent upon opinion of pass a decree or order contingent upon the 
High Court. Opinion of the High Court on the point re- 

ferred ; 

but no execution shall be issued, property sold, or person impri- 
soned in any case in which such reference is made until the receipt of 
a copy of the judgment of the High Court upon such reference. 

The above section applies to M. S. C. C. and P. S. C. C. 

619. The High Court shall hear the parties to the case in which the 
Judgment of High Court reference is made, in person or by their respec- 

to be trausmitted, and case tive pleaders, and shall decide the point so 
disposed of accordingly, referred, and shall transmit a copy of its judg- 
ment, under the signature of the Registrar, to the Court by wliich the 
reference was made; and such Court shall, on the receipt thereof, pro- 
ceed to dispose of the case in conformity with the decision of the High 
Court. 

The above section applies to M. S. C. C. and P. S. C. C. 

Costs of reference to 620. Costs (if any) consequent on a refer- 

High Court. ence for the opinion of the High Court shall 

be costs in the case. 

The above section applies to M. S. C. C. and P. S. C. C. 

621. When a case is referred to the High Court under this chapter, 
Power to alter, &c., de- the High Court may return the case for ainend- 

crees of Court making re- meiit, and may alter, cancel, or set aside any 
feience. decree or order which the Court making the 

reference has pas^sed in. the case out of which the reference arose, and 
make such order as it thinks lit 

The above section applies to M. S. C. C. and P. S. C. C. 

622. The High Court may call for the record of any case in which 
Power to call for record no appeal lies to the High Court, if the Court 

of cases nob appealable to by which the case was decided appears to have 
High Court. exeicised a jurisdiction not vested in it by law, 
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or to have failed to exercise a jurisdiction so vested, or to have acted in 
the exercise of its jniisdictioit illegally or with material irregularity j 
and may pass such order in tlie case as the High Court thinks fits. 

The above section applies to M. S. C. C. and P. S. C. C. 


The discretionary power of a Civil Court, before or against which an offence 
mentioned in s. 468 or 469 of Act X. of 1872 is alleged to have been committed, to 
grant or witlihold sanction to the prosecution for such offence, is not subject to revi- 
sion by tbc High Court under s. 622 of Act X. of 1877.— In the 


tion of Madho Pershad, I. L. E 3 All. 508. 


; the matter of the peti- 



application 

made to it by a ]»arty to a suit.— Andrew Anthony (Plaintiff), Appellant, and Rev. 
J. M. Dupont (Socoud Defendant), Respondent, I. L. R., 4 Mad. 217. 

The rule of English practice which prevents a minor from instituting a suit 
in forma pauperis through his next friend, unless he gives proof not only that he is 
himself a pauper, but that the ncxi friend is a pauper, and that he cannot get any 
substantial person to act as hi^? next friend, is not to be found in, or deduced from, 
the provisions of the Civil Procedure Code. — Venkatanarasayya by his father and 
guardian Linga Rayadu (Petitioner) v. Achemina (Counter- Petitioner), I. R. R., 3 Mad. 
3 . 


Where an auction-purchaser applied to the High Court to set aside, in the 
exercise of its powers under s. 622 of the Civil Procedure Code, an order setting 
aside a sale of immoveable pro])erty in execution of a decree, on the ground that 
such order Wiis illegal, sucli ai»plication being made nearly seventeen months after 
the date of such order, the Court, having regard to the time that had elapsed before 
such application was matle, refusad to interfere. — In the matter of the petition of 
Durga Prasad v. Sheo CharaTi Lai and others, I. L. R., 4 All. 154. 

It is only on the application of a party interested that the High Court can act 
as a Court of Revision under s. 622 of the Civil Procedure Code. Accordingly, 
where a Munsif, considering that the Subordinate Judge had .acted without jurisdic- 
tiou in setting aside, on appeal, certain orders made by him, brought tlie matter to 
the knowledge of the District Judge, who took the same view, .and the latter referred 
the case to the High Court under that section, it was held tliat the Court had no 
power to interfere. — Muhammad Faiz Chaudhri (Plaintiff) v. Goluck Dass (Defend- 
ant), I. L. R., 7 C.al. Law Rep. 191. 

Where an application was made for the issue of execution of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
in a regular suit, and governed by the one-year limitation ; and the Subordinate 
Judge on .appeal reversed the Munsif’s order, applying the three years’ limitation ; 
lleld by the High Court that, as Act X. of 1877, s. *588, provided that orders passed 
in appeal from orders under s. 244 should be final, no second .appeal lay ; and that 
the High Court could not interfere under s. 622, as the Subordinate Judge had juris- 
diction to hear the appeal. — Suryaprakasa Rau v. Vaisya Sauniasi Rau, I. L. E., 
1 Mad. 401. 


An application to sue as a pauper having been refused, on the'ground that the suit 
was barred by limitation, the High Court, on revision, permitted the applicant to re- 
new his application to the Court below. The Subordinate Judge verbally rejected 
this second application, stating that he would deliver a written judgment. Before 
the written judgment was delivered, the applicant offered to pay the usual court- 
fees (although not actually tendering them at the time), and asked that the petition 
might be taken as a plaint filed on the date of the first application. This offer was 
mentioned and refused in the writleu judgment. Ueld, ou the case coining up to the 
High Court under Act X. of 1877, s. 622, that the circumstances of the case were 
not such as would justify the Court in interfering under that section.— Ramsahai 
Sing V. Maniram, 1. L. R., 5 Cal. 807. 

No CourwT, other than a Court of Appeal or a High Court acting under s. 622, 
can discharge an order of attachment issued by another Court. Where a claimant to 
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property attached in execution of a decree intervenes, but fails to get the order of 
attachment set aside, and is compelled to bring a suit to establish his right, the dis- 
charge of the order of attachment cannot properly be asked for in such suit. The 
intervener, having established his title by declaratory decree or otherwise, should 
then carry the decree to the Court by which the order of attachment was issued, and 
such Court is bound to recognize the adjudication, and govern itself accordingly. — 
Narayanrav D4modar v. Bdlkrishna Mahadev Gadre (I. L. R., 4 Bom. 529) followed. 
— Kolasherri Tllath Narainan and another (Plaintiffs), Appellants, and Kolasherri 
Illath Nilakandan Narnbudri and another (Defendants), Respondents, I. L. R., 4 Mad. 
131. 

After a mortgage had been foreclosed under the provisions of Regulation XVII. 
of 1800, the representative of the mortgagor deposited the mortgage-money in Court. 
The District Judge ordered that the money should be paid to the mortgagee on the 
ground that the mortgagor had not been personally served with the notice required 
by s. 8 of that Regulation, and that it did not appear that she had been aware of the 
foreclosure proceedings. The District Judge subsequently ordered the mortgagee, 
who was in possession of the mortgaged property under the term of the mortgage, 
to surrender the property. The mortgagee applied to the High Court to revise these 
orders under s. 622 of Act X. of 1877. Held that the application was cntertainable 
under the provisions of that section, and that the orders of the District Judge were 
made without jurisdiction, and should be set aside. — ^Hazari Lai (Petitioner) v, Kheru 
Rai (Opposite Party), I. L. R., 3 All. 576. 

When a Court has refused to file an award upon an application under s. 525, 
Civil Procedure Code, no appeal lies against such decision, which is an order, and not 
a decree ; but the High Court can interfere under s. 622. An award made under 
8. 525, which is partly within and partly exceeds the terms of the submission to arbi- 
tration, cannot be enforced by summary procedure under s. 526 as to such portion 
as does not exceed those terms. To refer to arbitration questions arising on the 
construction of the award and questions left undecided by it as a matter beyond the 
scope of an agreement to submit to a scheme for the future management of a deva- 
sam as regards conduct of suits, granting of demises, custody of property, collection 
of rents, appointment and removal of servants, and defrayment of current expendi- 
ture. — R. Ry, Mana Vikrama, Zamorin, Maharaja Bahadur of Calicut (Plaintiff), 
Petitioner, •o. Mallicliery Kristnan Narnbudri (Defendant), Counter-Petitioner, I, L. R., 
3 Mad. 68. 

S INSTITUTED a Suit against T in the Court of the Assistant Collector of the first 
class, who dismissed the suit. On appeal by S the District Court gave her a decree. 
On second appeal by T the High Court held that, as the suit was one of the nature 
cognizable in a Court of Small Causes, a second appeal would not lie in the case, and 
dismissed it. T thereupon applied to the High Court to set aside, under the provi- 
sions of s. 622 of Act X. of 1877, the proceedings of both the lower Courts, on the 
ground that both those Courts had exercised a jurisdiction not vested in them by law. 
Held, that the High Court was competent to entertain such application, and to quash 
the proceedings of both the lower Courts, under the provisions of s. 622 of Act X. 
of 1877, an»l the proceedings of both those Courts should be quashed. Observations 
by Stuart, C.J., on the powers of revision of the High Court under s. 622 of Act X. 
of 1877. — Sarnam Tewari and another (Defendants) u. Sakina Bibi (Plaintiff), 
I. L. R., 3 All. 417. 

Per Pearson, J., Oldfield, J., and Straight, J. — When, under s. 622 of Act X. of 
1877, tlie High Court has called for the record of a case in which no appeal lies to 
it, it may, under that section, pass any order in such case which it might pass if it 
dealt with the case as a second appeal under chap. xlii. of that Act. Per Stuart, 
C.J. — ^The High Court may, under that section, pass in such case any order, whether 
in regard to fact or law, as it tliinks proper. Where, in a case of the execution of a 
decree in which no second appeal lay to the High Court, the Appellate Court held, 
on the construction of the decree, that it aw’arded interest on the principal amount 
of the decree, the High Court, under s. 622 of Act X. of 1877, holding that the 
Appellate Court has misconstrued the decree, and that the decree did not award such 
interest, modified the order of the Appellate Court accordingly. — In the matter of 
the petition of Maulvi Muhammad (Judgment-debtor) v. Syed Husain (Decree- 
holder), L L. R., 3 All. 263 (F.B.). 
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The purchaser at a sale by public auction did, by the exercise of fraud and 
collusion with the agent of the execution-creditor (though without the creditor’s per- 
sonal knowledge), succeed in becoming the purchaser at a depreciated value. Thera 
was no material irregularity in publishing or conducting the sale : Held that tho 
Court which ordered the sale had jurisdiction to refuse to confirm the sale on the 
ground of the fi’aud practised by the agent of the execution-creditor and the pur- 
chaser. Held also that the High Court had power under section 622 of Act X. of 
1877 to rescind the order made hy the Court of first instance confirming the sale. 
Held by Kernan, J .——That the party defrauded ought not to be referred to bring a 
regular suit. The question ought to be decided at once on motion in the original 
cause. Held by Muttasdmi Ayydr, J., that fraud was a valid ground of relief on 
petition when it related to the mode in which the auction was held, and the pur- 
chaser was a party to it, but it was doubtful whether fraud was a ground of relief 
on petition when it was a remote cause of the sale.— Subbaji Ram v. Srinivasa Rau 
and Palliah, 1. L. R., 2 Mad. 264. 

A AND B, both of whom set up a claim to certain land, brought separate rent- 
suits against the tenants. In none of these suits did the amount claimed exceed 
Rs. 100. Subsequently to the institution of the rent-suits,* A sued B to establish his 
title to the land in dispute. The District Judge, before whom the rent-suits came 
on appeal, allowed them to stand over until the decision in the suit between A and 
B. That suit was decided in favour of B, and the Judge then decided the rent-suits 
instituted by B in his favour, and dismissed the suits instituted by A. Held that no 
second appeal would lie in the rent-suits, as no question of title between parties 
having conflicting claims was decided in them. Held- also that there was no such 
irregularity on the part of the District Judge in the course which he pursued of 
making his decision in the rent-suit depend upon the decision in the suit to establish 
title, as would justify the Court in interfering under s. 622 of the Civil Procedure 
Code. Section 102 of Beng, Act VIII. of 1869 was enacted in order to prottjct 
parties in the position of raiyat-defendants, and to prevent their being dragged up 
to the High Court in cases where the decree or demand is under Rs. 100. In such 
cases the decree is intended to have the same efliect as that of the Small Cause 
Court. — Doorga Narian Sen v. Ram Lall Chhutar, I. L. R., 7 Cal. 330. 

Certain immoveable property was, on the 15th February 1879, notified for sale 
under a decree of a Civil Court on 15th March following, so that only 29, instead of 
30, days elapsed between the day of the sale and the notification. The sale having 
taken place, the execution-debtor applied to the Deputy Commissioner to set it aside 
upon the ground that the sale was illegal, the requirements of Act X. of 1877, s. 290, 
being essential to its validity. Upon that ground the sale was set aside as illegal h;> 
the Deputy Commissioner. On appeal, the Judicial Commissioner reversed this 
decision, on the ground that the fact of the sale having taken place 29 instead of 
30 days after the notification was merely an irregularity, and that, as the execution- 
debtor had not shown that he had suffered any damage from the iiTegularity, the 
sale ought to be confirmed. An application was then made to a Division Bench of 
the High Court to set aside the order of the Judicial Commissioner confirming the 
sale upon the ground that it was manifestly erroneous, and the Division Bench 
referred the question to a Full Bench : Whether assuming the requirements of 
8. 290 to be essential to the validity of a sale, the High Court had any power, cither 
under 24 and 25 Vic., c. 105, s. 15, or Act X. of 1877, a. 622, as amended, to set aside 
the Judicial Commissioner’s order : Held by the Full Bench, without answering the 
question referred, that, assuming the requirements of s. 290 to be essential, the High 
Court had a right, under its summary powers, to set aside the sale itself, notwith- 
standing (and apart from the question whether it would set aside) the order of the 
Judicial Commissioner . — In re Bhekraj Kcori, I. L. R., 5 Cal. 878 (F. B.). 
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PART VIII. 


CHAPTER XL VII. 

Of Review of Judgment. 

Application for review of ‘ 623. Any person considering himself ag- 
Judgiueut. grieved — 

{a) by a decree or order from which an appeal is hereby allowed, 
but from which no appeal has been preferred ; 

(6) by a decree or order from which no appeal is hereby allowed ; or 

(c) by a judgment on a reference from a Court of Small Causes, 

and who, from the* discovery of new and important matter or evi- 
dence which, after the exercise of due diligence, was not within his 
knowledge, or could not be produced by him at the time when the de- 
cree was passed or order made, or on accourit of some mistake or error 
apparent on the face of the record, or for any other sufficient reason, 
desires to obtain a review of the decree passed or order made against 
him, 

may apply for a review of judgment to the Court which passed the 
decree or made tlie order, or to the Court (if any) to which the busi- 
ness of the former Court has been transferred. 

A party who is not appealing from a decree may apply for a review 
of judgment notwithstanding the pendency of an appeal by some other 
party, except when the ground of such appeal is common to the appli- 
cant and appellant, or when, being a respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

The above section applies to M. S. C. C. 

The order passed under the above section can be reviewed under Act X. of 1877, 
I. 623. — ^Eliza Smith v. The Secretary of State, I. L. R., 3 Cal. 340. 

The absence of a formal finding on an issue tried and decided by a High Court 
of first instance is not an error calling for review of judgment in the High Court. 
A party who not only had an opportuinty of raising a question, but who did raise it 
in appeal, and on argument abandoned it, cannot, under ordinary circumstances, be 
allowed to agitate the question on review\ — Sabapathi v. Subrdya Ramanadha, I. L. R., 
2 Mad. 58. 

Applications for the extension of the period for the Bubmission of an award, 
and orders thereon, should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Court, no appeal lies, but a review should be granted by the Court of first in- 
stance. — Monii Premii Set (Plaintiff), Appellant, t\ Maliyakel Koyassan Koya Haji 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 

Where a Judge allowed a review of his predecessor^B judgment on the sole 
ground that it appeared to him that the judgment of his predecessor had done in- 
justice : Held by the High Court (Morgan, C.J., and Innes, J.) that though the gene- 
rality of the terms used in the sections of tlie Procedure Code, Act VIII. of 1859, 
relating to review of judgment, viz., “ other good and sufBcient reason” (see 376) 
and ** otherwise requisite for the ends of justice” (see 378), confers a wide jurisdiction, 
this jarisdiction could not be held to authorize a Judge to revise and reverse his 
predecessor's decree on the ground above-mentioned. If the review is asked for in 
reference to the conclusions of fact drawn from the evidence, it should not be 
granted , simply upon the same evidence. Reasut Hussani v. Hadjee Abdoolah 
wscussed. — Raman r. Enrunatha Tbarakan, L L. B., 2 Mad. 10. 
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624. Except upon the ground of the discovery of such new and ina- 
To whom applicationa for portant matter or evidence as aforesaid, or of 

review may be made. Some clerical error apparent on the face of the 

decree, no application for a review of judgment, other than that of a 
High Court, shall be made to any Judge other than the Judge who de- 
livered it. 

The above section applies to M. S. C. C. 

A Judge of a Mufassal Small Cause Court has jurisdiction to direct a new 
trial of a case tried by his predecessor, s. 21 of Act XI. of 1865 not having been 
repealed by the Civil Procedure Code (Act X. of 1877). Per Garth, C.J. — The Judge, 
however, in dealing with applications for new trial under s. 21, should have regard 
to the rule laid down in s. 624 of the Code of Civil Procedure. — Shumsher Ally v. 
EurkutShah, I. L. R., 6 Cal. 236. 

625. The rules hereinbefore contained as to the form of making 
Form of applicationa for appeals shall apply, mutotis mutandis^ to ap- 

review. plications for review. 

The abovejsection applies to M. S. C. C. 

An order made under Act X. of 1877, s. 409, refusing leave to sue as a panpen 
is subject to review under s. 623. The provisions of s. 413 do not affect the right 
of a person against whom such order has b^en made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he seeks a 
review, together witli a memorandum of objections (ss. 541 and 625). — Adarji 
Edulji V. Manikji Edulji, I. L. R., 4 Bom. 414. 

Application when rejected. 626. If it appears to the Court that there 

is not sufficient ground for review, it shall 
reject the application. 

If the Court be of opinion that the application for the review 
Application when granted, should be granted, it shall grant the same, and 
the Judge shall record with his own hand his 
reasons for such opinion. 

Proviso. Provided that — 

(a) no such application shall be granted without previous notice to 
the opposite party to enable him to appear and be heard in support of 
the decree a review of which is applied for ; and 

(&) no such application shall be granted on the ground of discovery 
of new matter or evidence which the applicant alleges was not within 
his knowledge, or could not be adduced by him, when the decree or 
order was passed, without strict proof of such allegation. 

The above sect^n applies to M. S. C. C. 

The Judge of a Mufassal Small Cause Court may grant an application for a 
review of judgment under Act X. of 1877. — lean Chunder Banerjee v, Luchun Gope, 
I. L. R., 6 Cal. 699. 

An application under s. 311 of Act X. of 1877 to set aside a sale in execution 
of a decree having been made by the judgment-debtor, the Court executing the de- 
cree (Subordinate Judge) disallowed the objections, and passed an order confirming 
such sale. The judgment-debtor subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his reasons 
for granting such application, irregularly proceeded at once to pass ^ an order setting 
aside such sale, without cancelling the previous order confirming it. The auction- 
purchaser appealed to the District J udge. That officer, treating the appCcal as one 
from an order granting an application for review of judgment, entertained it, and 
set aside the Subordinate J udge’s second order. Meld that the District J udge. was 
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not justified in entertaining such appeal, such order not being one granting an applica- 
tion for review, but one setting aside a sale, and as such not appealable. Before a 
review of judgment is granted, an order granting the application for review and the 
reasons, for granting the same should be recorde(L — ^Bhairon Din Singh (Judgment- 
debtor) V, Ram Sahai (Auction-purchaser), I. L. R., 3 All. 316. 

627. If the Judge or Judges, or any one of the Judges, who passed 
Application for review in the decree or order, a review of which is applied 

Court consisting of two or for, continues or continue attached to the Court 
more Judges. when the application for a review 

is presented, and is not or are not precluded by absence or other cause, 
for a period of six months next after the application, from considering 
the decree or order to which the application refers, such Judge or Judges, 
or any of them, shall hear the application, and no other Judge or Judges 
of the Court shall hear the same. 

The above section applies to M. S. C. C. 

628. If the application for a review be heard by more than one 
Application when «geoted. Judge, the CoMrt be equally divided, the 

application shall be rejected. 

If there be a majority, the decision shall be according to the opinion 
of the majority. 

The above section applies to M. S. C. C. 

629. An order of the Court for rejecting the application shall be 
Order of rejection final. hual ; but whenever such application is admitted, 
Objections to admission. the admission may be objected to on the ground 

that it was 

(a) in contravention of the provisions of section 624, 

(b) in contravention of the provisions of section 626, or 

(c) after the expiration of the period of limitation prescribed there- 
for and without sufficient cause. 

Such objection may be made at once by an appeal against the 
order granting the application, or may be taken in any appeal against 
the final decree or order made in the suit. 

Where the application has been rejected in consequence of the 
failure of the applicant to appear, he may apply for an order to have the 
rejected application restored to the file, and, if it be proved to the satis- 
faction of the Court that he was prevented by any sufficient cause from 
appearing when such application was called on for hearing, the Court 
may order it to be restored to the file upon such terms as to costs or 
otherwise as it thinks fit, and shall appcnnt a day for hearing the same. 

No order shall be made under this section unless the applicant has 
served the opposite party with notice in writing of the latter applica- 
tion. 

No application to review an order passed on review or on an 
application for a review shall be entertained. 

The above section applies to M. S. C. C. 

An application under s. 311 of Act X. of 1877 to set aside a sale in execution 
of a decree having been made by the judgment-debtor, the Court executing the 
decree (Subordinate Judge) disallowed the objections, and passed an order confirm- 
ing such sale. The judgment-debtor subsequently applied to the Subordinate J udge 
for a review of judgment. The Subordinate Judge, Without recording his reasons 
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for granting such application, irregularly proceeded at once to pass an order setting 
aside such sale, without cancelling the previous order confirming it. The auction- 
purchaser ^pealed to the Distri^ Judge. That officer, treating the appeal as one 
from an order granting an application for review of judgment, entertained it, and 
set aside the Subordinate Judge’s second order. Held that the District Judge was 
not justified in entertaining such appeal, such order not being one granting an 
application for review, but one setting aside a sale, and as such not appealable. 
Before a review of judgment is granted, an order grunting the application for review 
and the reasons for granting the same should be recorded. — Bliairon Din Singh 
(Judgment-debtor) v. Bam Sanai (Auction-purchaser), I. L. R., 3 All. 316. 

630, When an application for a review is granted, a note thereof 
Registry of application 8^**-*l ^e made in the register, and the Court 
granted, and order for re- may at once re-hear the case, or make such 
hearing. order in regard to the re-h earing it thinks 

fit. 

Tuk above section applies to M. S. C. 0. 


PART IX. 


CHAPTER XLVIII. 

Special Rules relating to the Chartered High Courts. 

631. This chapter applies only to High Courts which are or may 
Chapter to apply only to hereafter be established under the twenty-fourth 
certain High Courts. and twenty-fifth of Victoria, chapter 104 {An 

Act for establishing High Courts of Judicature in India), 

Application of Code to 632. Except as provided in this chapter. 

High Courts. the provisions of this Code apply to such High 

Courts. 

High Court to reoord 633. The High Court shall take evidence, 

judgments according to its and record judgments and orders, in such man- 
own rules. ner as it by rule from time to time directs. 

634. Whenever a High Court considers it necessary that a decree 

Power to order execution in the exercise of its ordinary original 

of decree before asoertaiu- Civil jurisdiction should be entorced belore the 
ment of costs, and amount of the costs incurred in the suit can be 

ascertained by taxation, the Court may order that the decree shall be 
executed forthwith, except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree 
execution for ooste sub- “ay be executed as soon as the amount of the 
aequentiy. costs shall be ascertained by taxation. 

635. Nothing in this Code shall be deemed to authorize any person 
Unaathorized persons not ©n behalf of another to addreM the Court m 

to address Court. the exercise of its ordinary original civil juris- 

diction, or to examine witnesses, except when the Court shall have, in 
the exercise of the power conferred by its charter, authorized him so to 
do, or to interfere with thje .power of the High Court to make rules 
concerning advocates, vakils, and attorneys. 
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636. Notices to produce documents, summonses to witnesses, and 
Who may Berre proooBB every other judicial process, issued in the 

of High ConrtB. exercise of the ordinary or extraordinary original 

civil jurisdiction of the High Court, and of its matrimonial, testa- 
mentary, and intestate jurisdictions, except summonses to defendants 
issued under section 64, writs of execution, and notices under 
section 553, may be served by the attorneys in the suit, or by 
persons employed by them, or by such other persons as the High Court 
by any rule or order from time to time directs. 

637. Any non-judicial or quasi>judicial act which this Code requires 
Non-jodicial acts may be to be done by a Judge, and any act which may 

done by Registrar. be done by a Commissioner appointed to 

examine and adjust accounts under section 394, may be done by the 
Begistrar of the Court, or by such other officer of the Court as the 
Court may direct to do such act. 

The High Court may, from time to time, by rule declare what shall 
be deemed to be non-judicial and quasi-judicial acts within the meaning 
of this section. 

638. The following portions of this Code shall not apply to the 
Sections not applying to High Court in the exercise of its ordinary or 

High Court in original civil extraordinary original civil jurisdiction, namely, 
jurisdiction. Sections 16, 17, and 19, sections 54, clauses (a) 

and (6), 57, 119, 160, 182 to 185 (both inclusive), 187, 189, 190, 191, 
192 (so far as relates to the manner of taking evidence), 198 to 206 
(both inclusive), and so much of section 409 as relates to the making 
of a memorandum ; 

and section 579 shall not apply to the High Court in the exercise 
of its appellate jurisdiction. 

Code not to affect High Nothing in this Code shall extend or apply 

Court in exercise of insol- to any Judge of a High Court in the exercise 
veut juriadiotion. Qf jurisdiction as an Insolvent Court. 

639. The High Court may, from time to time, frame forms for any 
Power to frame forms. proceeding in such Court, and may make rules 

as to the books, entries, and accounts to be kept 
by its officers. 


PART X. 


CHAPTER XLIX. 

MiSCELLANaoCS. 

640. Women, who, according to the customs and manners of the 
Exemption of certain country, ought Dot to be compelled to appear 
women from personal ap. in public, shall be exempt from personal 
appearance in Court 

But nothing herein contained shall be deemed to exempt such 
women from arrest in execution of civil process. 

The above section applies to M. S. C. C. and P. 8. C. C. 
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It is not necessary that a special order of Court should be made, empowering 
an officer authorized to arrest a purda-nashin lady to enter the zandna of the house in 
which she resides. Under s. 336 of the Civil Procedure Code, if the officer is able 
to enter the house, he may break into any room in the house, including the zandna, 
in order to effect the arrest. — S. M. Kadumbinee Dossee v. S. M. Koylashkamineo 
Dossee, I. L. B., 7 Cal. 19. 

641. The Local Government may, by notification in the official 
Local Government may Gazette, exempt from personal appearance in 

exempt certain persons from Court any person whose rank, in the opinion 
personal appearance. of such Government, entitles him to the pri- 

vilege of exemption, and may, by like notification, withdraw such 
privilege. 

The names and residences of the persons so exempted shall, from 
Lists of names of persons time to time, be forwarded to the High Court 
exempted to be kept in by the Local Government, and a list of such 

persons shall be kept in such Court, and a list 
of such persons as reside.within the local limits of the jurisdiction of 
each Court subordinate to the High Court shall be kept in such subor- 
dinate Court. 

• 

Wlien any person so exempted claims the privilege of such exemp- 
Costs of commission ren- tion, and it js consequently necessary to exa- 
dered necessary by claiming mine him b)^ commission, he shall pay the costs 
privilege, commission, unless the party requiring 

his evidence pays such costs. 

The above section applies to M. S. C. C. and P. S. C. C. 

642. No. Judge, Magistrate, or other judicial officer shall be liable 
Persons exempt from ar- arrest under Civil process while going to, 

rest under civil process. presiding in, or returning from, his Court. 

And, except as provided in sections 256 and 643, where any mat- 
ter is pending before a tribunal having jurisdiction therein, or believing 
in good faith that it has such jurisdiction, the parties thereto, their 
pleaders, muklit4rs, revenue-agents, and recognized agents, and their 
witnesses acting in obedience to a summons, shall be exempt from ar- 
rest under civil process while going to or attending such tribunal for 
the purpose of such matter, and while returning from such tribunal. 

The above section applies to M. S. C. C. and P. S. 0. C. 

Where a defendant in a suit in the High Court was arrested in execution of a 
decree of the Calcutta Court of Small Causes, while amending before an arbitrator 
appointed by the High Court to take a reference in the suit, it was held, that he was 
privileged from such arrest while so attending, and that the High Court had power 
to direct his release from custody. Small Cause Courts in the presidency towns are 
subject to the order and control of the High Courts. In the matter of Omirtolal 
Dey, I. L. R., 1 Cal. 78, followed.— In the matter of Jugessur Roy, 1. L. R., 5 CaL 
Law Rep. 170. 

The general rule that a party to a suit is protected from arrest upon any civil 
process, while going to the place of trial, while attending there for the purpose or 
the cause, and while returning home, applies to a defendant to a suit under the 
summary-procedure sections of Act X. of 1877 who has not obtained leave to appear 
and defend, and who, therefore, cannot be heard at the tnal. Quertions as to the 
privilege of exemption from arrest, in the case of persons arrested under writs 
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iflsned from the Small Cause Court in Calcutta, must be governed by the English 
law, and not by s. 642 of the above Act. It is not a deviation sufficient to forfeit 
the privilege if the shortest road home is deviated from, and a less crowded and 
more convenient road adopted . — In re Soorendro Nath Bay Ghowdhry, I. L. B., 5 
Cal. 106. 

A Bevenue Court is a “ Court of Civil Judicature” within the meaning of s. 
651 of the Code of Civil Procedure. A person, therefore, who escapes fiom cus- 
tody under the process of a Bevenue Court is punishable under that section. S. 642 
of the Civil Procedure Code only protects an accused person while he is attending a 
Criminal Court from arrest “ under that Code.” Ileld^ therefore, where a person, 
who iiad been convicted by a Magistrate, and had been fined, was aiTested in execu- 
tion of tlie process of a Bevenue Court while waiting in Court until the money to 
pay such fine w’as brought, that such person was not protected from such arrest by 
the provisions of that section, and that, having escaped from custody under such 
arrest, such person had properly been convicted under s. 651 for escaping from 
** lawful custody.” — Empress of India v. Harakh Nath Singh, I. L. B., 4 All. 27. 

643. When, in a case pending before any Court, there appears to 
Procodare in case of cer- the Court sufficient ground for sending for in- 
taiu offences. vestigation to the Magistrate a charge of any 

such offence as is desciibed in section 193, section 196, section 199, sec- 
tion 200, section 205, section 206, section 207, section 208, section 209, 
section 210, section 463, section 471, section 474, section 475, section 
476, or section 477 of the Indian Penal Code, which may be made in 
the course of any other suit or proceeding, or with respect to any docu- 
ment offered in evidence in the case, the Court may cause the person 
accused to be detained till the rising of the Court, and may then send 
him in custody to the Magistrate, or take sufficient bail for his appear- 
ance befoie the Magistrate. 

The Court shall send to the Magistrate the evidence and docu- 
ments relevant to tlie charge, and may bind over any person to appear 
and give evidence before such Magistrate. 

The Magistrate shall receive such charge and proceed with it ac- 
cording to law. 

The above section applies to M. S. C. C. and P. S. C. C. 


644. Subject to the power conferred on the High Court by section 
Use of forms in fourth 639 and by the twenty-fourth and twenty-fifth 
Boheduio. of Victoria, chapter 104, section 15, the forms 

set forth in the fourth schedule hereto annexed, with such variation as 
the circumstances of each case require, shall be used for the respective 
pui poses therein mentioned. 


The above section applies to M. S. C. C. and P. S. C. C. 

646. The language which, when this Code comes into force, is the 
Language of subordinate language of any Court subordinate tO' a High 
Courts. Court, shall continue to be the language of such 

subordinate Court until the Local Government otherwise orders ; 

but it shall be lawful for the Local Government from time to time 
to declare what language shall be the language of every such Court. 

The above section applies to M. S. C. C. and P. S. C. C. 
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645A. lo any Admiralty or Vice-Admiralty cause of salvage, tow- 
Assessors in oanses of collision, the Court, whether it be 

salvage, &o. ^ ^ exercising its original or its appellate jurisdic- 

tion, may if it thinks fit, and upon request of either party to such cause 
shall, summon to its assistance, in such manner as the Court may, by 
rule, from time time, direct, two competent assessors; and such assessors 
shall attend and assist accordingly. 

Every such assessor shall receive such fees for his attendance as 
the Court by rule prescribes. Such fees shall be paid by such of the 
parties as the Court in each case may direct. 

The above section applies to M. S, C. C. and P. S. C. C. 

64y6. Whenever the Registrar of a Court of Small Causes has 
Power of Registrars of any doubt upon any question of law or usage 
Small Cause Courts to state having the force of law, or as to the construc- 

tion of a document, which construction may 
affect the merits of the decision, he may state a case for the opinion of 
the Judge; and all the provisions herein contained relative to the stat- 
ing of a case by the Judge shall apply, mutatia mutandis, to the stat- 
ing of a case by the Registrar. 

The above section applies to M. S. C. C. and P. S. C. C. 

647. The procedure herein prescribed shall be followed, as far it can 
MisoeliaaeouB proceed- made apidicable, in all proceedings in 

inga. any Court of civil jurisdiction other than suits 

and appeals. 

The High Court may, from time to time, make rules to provide fur 
Admission of affidavits as the admission, in such proceedings, of affida- 
evidence. vits as evidence of the matters to which such 

affidavits respectively relate ; and such rules, on being published in the 
local official Gazette, shall have the force of law. 

The above section applies to M. S. C. C. and P. S .C. C. 

The procedure to be followed upon the sale of an under-tenure is that pre- 
scribed by the Civil Procedure Code. S. 311 does not apply only to sales made under 
chap. xix. of the Code, and the sale of an under-tenure may be set aside upon any 
of the grounds mentioned in that section. — A^jizoonnessa Khatoou v. Gora Cliaud 
Dass, I. L. R., 7 Cal. 163. 

The provisions of the Letters Patent of 1865, cl. 36, that when the Judges of a 
Division Bench are equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been superseded by Act X. of 1877, s. 575 (which is extended to miscella- 
neous proceedings of the nature of appeals by s. 647 of tliat Act), so far as regards 
cases to which s. 575 is applicable. — ^Appaji Bhivav v. Shivlal Khuhehand, I. L. R., 
3 Bom. 204 (F. B.). 

Failure to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
(Civil Procedure Code) in a judicial proceedifig is an informality which renders the 
deposition of an accused inadmissible in evidence on a charge of giving false evi- 
dence based on such deposition ; and under a. 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the petition of Mayadeb Gossanii. The Empress v. Mayadeb Gossami, 1. L. R., 6 
Cal. 762. 

Ss. 25 and 647 of the Civil Procedure Code (Act X. of 1877) are both applicable to 
Courts of Small Causes in the Miifassal, and the tormer section is extended by the 
Litter to execution-proceedings in such Courts. Under s. 25 of the Civil Procedure 

Pr. 32 
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Code (Act X. of 1877), the District Judge has power to withdraw an application for 
execution of a decree from a subordinate Court (such as a Mufassal Court of Small 
Causes) and to dispose of it himself, or to transfer it to another subordinate Court 
competent to deal with it. The distinction made for the purposes of limitation be- 
tween suits, appeals, and applications by the Limitation Acts, has no bearing upon a 
^estion of jurisdiction. — B41dji Ranchoddas as Manager of the Estate of Mohanlal 
Dalsukhram,’ Deceased (Applicant), 1. L. B., 5 Bom. 680. 

648. Where any Court desires that any person shall be arrested, or 
Procedure Trtien person that any property shall be attached, under any 

to be arrested or property provision of this Code not relating to the exe- 
to be attached is outside cutioD of decrees, and such person resides or 
district. property is situate outside the local limits of its 

jurisdiction, the Court may, in its discretion, issue a warrant of arrest 
or make an order of attachment, and send to the District Court within 
the local limits of whose jurisdiction such person or property resides or 
is situate a copy of the warrant or order, together with the probable 
amount of the costs of the arrest or attachment. 

The District Court shall, on receipt of such copy and amount, 
cause the arrest or attachment to be made by its own officers, or by a 
Court subordinate to itself, and sfhall inform the Court which issued or 
made such warrant or order of the arrest or attachment ; 

and the Court making any arrest under this section shall send the 
person arrested to the Court by which the warrant of arrest was issued, 
unless he furnishes sufficient security for his appearance before that 
Court, or (where the case is one under Chapter XXXIV.) for satisfying 
any decree that may be passed against him by such Court, in either of 
which cases the Court making the arrest shall release him. 

The above section applies to P. S. C. C. 

A DECREE of a Small Cause Court can be executed by it at any place within the 
local limits of the District Court to which it is subordinate, as defined by Act X. of 
1877, s. 2, without having reoourse to the procedure under s. 648, which applies only 
to cases in which a decree passed in one district has to be executed in another dis- 
trict. — Badan Bebajea v. Kala Chand Bebajea, I. L. B., 4 Cal. 823. 

Act X. of 1877, s. 223, does not apply to a Small Cause Court, and s. 648 does 
not apply to a case in which the defendant resides within the same district in which 
the Court, issuing a warrant is situate. Consequently, a Small Cause Court may issue 
a wan-aiit for the arrest of a person residing in another district, but not if he resides 
within the same district in which the Court is situate, but outside its local jurisdic- 
tion. — Chunildl Sobhdrdm v. Purbhudds Kursandds, I. L. B., 2 Bom. 560. 

649. The rules contained in Chapter XIX. shall apply to the exe- 
Rnlee applicable to all cution of any judicial process for the arrest of 

civil process for arrest, sale, a person Or the sale of property or payment of 
or payment. money, which may be desired or ordered by a 

Civil Court in any civil proceeding. 

In the same chapter, the expression ‘ Court which passed a decree,* 
or words to that effect, shall, unless there is something repugnant in the 
context, be deemed to include, where the decree to be executed is pass- 
ed in appeal, the Court which passed the decree against which the ap- 
peal was preferred, and, where the Court which passed the decree to be 
executed has ceased to exist or to have jurisdiction to execute it, the 
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Act XIV.] 

Court which, if the suit whereiu4^he decree was passed were institut- 
ed at the time of making application for execution of the decree, would 
have jurisdiction to try such suit. 

The above section applies to M. S. C. C. and P. S. C. C. 

Although the High Court, in its Appellate Side, docs not, as a general rule, exe- 
cute its own decrees or orders, yet this circumstance in no way affects the vitality 
of its jurisdiction in this respect, and it cannot therefore be included among Courts 
which have ceased to have jurisdiction to execute decrees as specified under s. 649 
of the Code of Civil Procedure. — Hurro Pershad Roy v. Bhupendro Narain Dutt 
I. L. R., 6 Cal. 201. 

Per Garth, C.J. — ^S. 649 of the Civil Procedure Code as amended by Act XTI. 
of 1879, which explains the meaning of the expression, the “ Court which passed 
the decree,” does not exclude the Court which originally passed the decree as being 
a Court in which an application for execution should be made, but merely includes 
another Court. When, therefore, a Court which has passed a decree has ceased to 
have jurisdiction to execute it, the application for execution may be made either to 
that Court, although it has ceased ^to have jurisdiction to execute the decree, or to 
the Court which (if the suit ■wherein the decree was passed were instituted at the 
time of making application to execute it) would have jurisdiction to try the suit. Per 
Field, J. — A Court does not cease to be “ the Cpurt which passed the decree” merely by 
reason that the head-quarters of such Court are removed to another place, or merely 
because the local limits of the jurisdiction of such Court are altered. An application 
for the transfer of a decree under the provisions of s. 223 and the following section 
of Act X. of 1877 is a step in aid of the execution of the deci*ec within the mean- 
ing of cl. 4, art. 179, sched. ii. of Act XV. of 1877. — Latchman Pundeh v. Muddan 
Mohun Shye, I. L. R., 6 Cal. 513. 

650. The provisions of Chapters XIV. and XV., relating to wit- 
Applicationofrulesas to nesses, shall apply to all persons required to 
witnesses. give evidence or to produce documents in any 

proceeding under this Code. 

The above section applies to M. S. C. C. and P. S. C. C. 

660A. Summonses issued by any Civil or Revenue Court situate 
Service of foreign sum. beyond the liinits of British India may be sent 
xhonses. to the Courts in British India, and served as if 

they had been issued by such Courts: Provided that the Courts issu- 
ing such summonses have been established by the authority of the Go- 
vernor-General in Council, or that the Governor-General in Council has, 
by notification in the Gazette of India, declared the provisions of this 
section to apply to such Courts. 

The Governor-General in Council may, by like notification, cancel 
any notification made under this section, but not so as to invalidate the 
service of any summons served previous to such cancellation. 

The above section applies to M. S. C. C. and P. S. C. C. 

661. Whoever offers any resistance or illegal obstruction^ to the 
for resisting ap. lawful apprehension of himself under tWs Code, 
]pit^hension oresoaping from or Under the warrant of any Civil or Revenue 
custody under Code or civil Court, or escapes or attempts to escape from 
any custody in which he is lawfully detained 
under this Code or under such warrant, shall, on conviction before a 
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Magistrate, be punished with impiisonttieut fer a term which may ex- 
tend to six months, er ^th which extend to one thousand 

rupees, or with both. . * 

Thb above section applies to M. S. Q. G. and P. S. C. C. 

A Bevenub Court is a “ Court of Civil Judicature”- within the meaning of s. 
651 of the Code of Civil Procedure, A person, tlierefore, who escapes from cus- 
tody under the process of a Revenue Court is punishable under that section. S. 6.42 
of the Civil Procedure Code only protects an accused person while he is attending a 
Criminal Court from arre^ “ under that Code.” Meldy therefore, where a person, « 
who had been convicted by a Magistrate, and had been fined, was arrested in execu- 
tion of the process of a Revenue Court while waiting in Court until the money to 
pay such fine was brought, that such person was not protibted from such arrest by 
the provisions of diat section, and tliat, having escaped from custody under such 
arrest, such person had properly been convicted under s. 651 for escaping from 
lawful custody.” — Empress of India v. Harakh Nath Singh, I. L. R., 4 All. 27. 

652. The High Court may, from time to time, maker rules consistent 
Power to make snb^iidiary with this Code to regulate any matter connected 
roles of procedure. with its own procedure or the procedure of the 

Courts of Civil Judicature subject to its superintendence. All such 
rules shall be published in the local official Gazette^aud sbalhthereupon 
have the force of law. 

The above section applies to M. S. C. C. 





THE FIRST SCHEDULE. 

(8ee section S.) 

ACTS REPEALED. 


Number and 
year. 

1 

Subject or title. 

Extent of repeal. 

X. of 1877. 

The Code of Civil Procedure. 

So much as has not been 
repealed. 

XIL of 1879. 

Amending Act X. of 1877, &c. 

• 

Sections one to one hun- 
dred and three (both 
inclusive). 

VII. of 1880. 

Merchant Shipping ... ... 

Section eighty- five. 


THE SECOND SCHEDULE. 

(See section 5.) 


Chapters and Sections of this Code extending to Provincial Courts 

of Small Causes, 

Preliminary: Sections 1, 2, 8, and 5. 

Chapter I. — Of the Jurisdiction of the Courts and Pes 

Judicata, except section 11. 

Chapter II. — Of the Place of Suing, except section 20, para- 

graph 4, and sections 22 to 24 (boih 
inclusive). 

Chapter III. — Of Parties and t heir Appearances, Applications, 

and Acts. 

Chapter IV. — Of the Frame of the Suit, except section 42 

and section 44, rule a. 

Chapter V. — Of the Institution of Suits. 

Chapter VI. — Of the Issue and Service of Summons, except 

section 77. 

Chapter VII. — Of the Appearance of the Parties and Conse- 

quence of Non-appearance. 

Chapter VIII. — Section 111, Set-otf. 

Chapter IX. — Of the examination of the Parties by the 

Court, except section 119. 

Chapter X. — Of Discovery and the Admission, &;c., of Docu- 

ments. 

Chapter XII. — Section 155, first paragraph. Judgment where 

either party fails to produce his evid u^cc. 

Chapter XTII. — Of Adjournments. 

Chapter XIV. — Of the Summoning and Attendance of Wit- 
nesses. 


A 
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Chapter XV, — Of the Hearing of the Suit and Examination 

of Witnesses, except sections 182 to 188 
(both inclusive). 

Chapter XYIL — Of Judgment and Decree, except sections 204, 

207, 211, 212, 213, 214, and 215. 

Chapter XVIII. — Sections 220, 221, and 222, Of Costs. 

Chapter XIX. — Of the Execution of Decrees, sections 223 to 

236 (both inclusive), 239 to 258 (both 
inclusive), 259 (except so far as relates to 
the recovery of wives), 266 (except so far 
as relates to immoveable property), 267 to 
272 (both inclusive), 273 (so far as relates 
to decrees for moveable property), 275 to 
280 (both inclusive), 283, 284 (so far as 
relates to moveable property), 285, 286, 
287, 288, 289, 290, 291, 292, 293 (so far 
as relates to re-sales under 297), 294 to 
303 (both inclusive), 328 to 333 (both 
inclusive, so far as relates to moveable 
property), 336 to 343 (both inclusive). 

Chapter XX. — Section 360, Power to invest certain Courts 

with Insolvency -jurisdiction. 

Chapter XXI. — Of tlie Death, Marriage, and Insolvency of 

Parties. 

Chapter XXTI. — Of the Withdrawal and Adjustment of Suits. 

Chapter XXIII. — Of Payment into Court. 

Chapter XXIV. — Of requiring Security for Costs. 

Chapter XXV. — Of Commissions. 

Chapter XXVI. — Suits by Paupers. 

Chapter XXVII. — Suits by and against Government or Govern- 
ment Servants. 

Chapter XXVIII. — Suits by Aliens and by and against Foreign 

and Native Rulers, except the first para- 
graph of section 433. 

Chapter XXIX. -Suits by and ^.gainst Corporations and Com- 
panies. 

Chapter XXX. -Suits by and against Trustees, Executors, and 

Administrators. 

Chapter XXXI. — Suits by and against Minors and Persons of 

unsound Mind. 

Chapter XXXII. — Suits by and against Military Men. 

Chapter XXXIII. — Interpleader. 

Chapter XXXIV. — Of Ai lest and Attachment before Judgment, 

except as regards immoveable property. 

Chapter. XXXVI. — Appointment of Receivers. 

Chapter XXXVII. — Reference to Arbitration, sections 506 to 526 

(both inclusive). 

Chapter XX XVIII,, — Of Proceedings on Agreement of Parties. 

Chapter XLVL — Reference to and Revision by High Court. 

Chapter XLVII. — Of Review of Judgment. 

Chapter XlilX. — Miscellaneous, sections 640 to 647 (both inclu- 

sive), sections 649 to 652 (both inclusive). 
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THE THIRD SCHEDULE. 

(See section 7.) 

Bombay EncuAments. 

Bombay Begulatioo XXIX., 1827. 

„ „ VII., 1830. 

„ „ I., 1831. 

„ „ XVI., 1831. 

Act XIX. of 1835. 

., XIII. of 1842. 


THE FOURTH SCHEDULE. 

(&e section 644^) 


FORMS OF PLEADINGS AND DECREES. 
A.— PLAINTS. PART I. 


No. 1. 

For Money lent. 

In the Court of at 

Civil Suit ATo. 

A, B., of 
against 
G, D,, of 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , he lent the 

defendant rupees, repayable on demand [or on the day of 

]. 

2. Tliat the defendant has not paid the same, except 

rupees, paid on the day of 18 . 

the plaintiff claims exemption from any law of limitationy say : — 

3. The plaintiff was a minor [or insane] from the day of 

till the day of 

4. The plaintiff prays judgment for rupees, with interest 

at per cent, from the day of 18 

[Noije. — The object of stating when the debt is to be repaid is merely to dit a data 
for interest. If, therefore, interest is not claimed, the statement may be omitted.] 
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. No. 2. 

For Money received to Plaintiff’s Use, 

{Title.) 

A. B, and O. the above-named plaintiff;^, state as follows : — 

1. That on the day of 18 , at , the defend- 
ant received rupee.^ [or a cheque on the Bank for 

rupees] from one E, F. for the use of the plaintiffs. 

2. That the defendant has not paid [or delivered] the same accord- 

ingly- 

3. The plaintiffs pray judgment for rupees, with interest 

at per cent, from the day of 18 , 

No. 3. 

For Price of Goods sold by a Factor. 

{Title,) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of , 18 , at , he and E. F., 

since deceased, delivered to the defendant [one thousand barrels of 
flour, Jive hundred maunds of rice, as the case may 6e] for sale 
upon commission. 

2. That on the day of 18 [or on some da}’^ nnknoAvn 

to the plaintiff, before the day of 18 ], the defendant sold 

the said merchandise for rupees. 

3. That the commission and expenses of the defendant thereon 

amount to rupees. 

4. That on the day of 18 , the plaintiff demanded 

from the defendant the proceeds of the said merchandise. 

5. That he has not paid the same. 

[Demand of judgment^ 

No. 4. 

For Money received by Defendant through the Plaintiff’s 
Mistake of Fact. 

{Title.) 

A. B., the above-named plaintift, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

agreed to buy, and the defendant agreed to sell, bars of silver, at 

annas per tola of fine silver. 

2. That the plaintiff procured the said bars to be assayed by one 
E. F., who was paid by the defendant for such assay, and that the said 
E. F. declared each of the said bars to contain 1,600 tolas of fine silver, 
and that the plaintiff accordingly paid the defendant rupees 
annas therefor. 

3. That each of the said bars did contain only 1,200 tolas of fine 
silver. 

4. That the defendant has not repaid the sum so overpaid. 

[Demand of judgment] 

[Note. — A demand of repayment is not neoessaiy, but it may affect the question of 
interest or the costs. 1 
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No. 5. 

For Money paid to a Third Party at the Defendant’s 

Bequest. 

{Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , at the request 

[or by the authority] of the defendant, the plaintiff paid to one E, F. 

rupees. 

2. That, in consideration thereof, the defendant promised [or 
became bound] to pay the same to the plaintiff on demand [or as the 
case may he]. 

3. That [on the day of 18 , the plaintiff demanded pay- 

ment of the same from the defendant, but] he has not paid the same. 

[Demand of judgment] 

[Note. — If the request or authortty is implied, the plaint should state facts raising 
the implicatiouj. 

No. 6. ' 

For Goods sold at a Fixed Price and Delivered. 

{Title) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , E. F., of 

, deceased, sold and delivered to the defendant [one hundred 
barrels of flour, or the goods mentioned in the schedule hereto annexed, 
or sundry goods]. 

2. Tliat tlje defendant promised to pay rupees for the 

said goods on delivery [or on the day of , some day bejore 

the plaint was filed], 

3. Tliat he has not paid the same. 

4. That the said E. F, in his lifetime made his will, whereby he 
appointed the plaintiff' executor thereof. 

.5. That on the day of 18 , the said E. F. died 

G. That on the day of probate of the said will was 

granted to the plaintiff by the Court of 

7. The plaintiff as executor as aforesaid 

[Demand of judgment) 

[Note. — If a day was fixed for payment, it should be stated as furnishing a date for 
tho commencement of interest.] 

No. 7. 

Goods sold at a Keasonable Price and Delivered. 

{Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff sold 

and delivered to the defendant [sundry articles of house-furnitare], 
but no express agreement was made as to the price. 
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2. That the same were reasonably worth rupees, 

3. That the defendant has not paid the same. 

[Demand of judgment] 

[Note. — ^The law implies a promise to pay so much as the goods are reasonably worth.] 

No. 8. 

For Goods deliverkd to a Third Party at Defendant’s 
Request at a Fixed Price. 

{Title,) 

A, B., the above-named plain tiff, states as follows : — 

1. That on the day of 18 , at , plaintiff sold 

to the defendant [one hundred barrels of fiour]^ and, at the request of 
the defendant, delivered the same to one E, I, 

2. That the defendant promised to pay to the plain tiflf 
rupees therefor. 

3. That he has not paid the same. 

[Demand of judgment} 

No. 9. 

For Necessaries furnished to the Family of Defendant’s 
Testator without his Express Request, at a 
Reasonable Price. 

{Titled 

A, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plain tiff fur- 

nished to [Mary Jones], the wife of [James Jones], deceased, at her re- 
quest, sundry articles of [food and clothing], but no express agreement 
was made as to the price. 

2. That the same were necessary for her. 

3. That the same were reasonably worth rupees. 

4. That the said James Jones refused to pay the same. 

5. That the defendant is the executor of the last will of the said 
James Jones. 

[Demand of judgment} 

No. 10. 

For Goods sold at a Fixed Price. 

{Title.) 

A. B., the above-named plaintiff, states as follows ; — 

1. That on the day of 18 , at , the plaintiff 

sold to E. F., of , deceased [all the crops then growing on his 

farm in ]. 
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2. That the said E, F, promised to pay the plaintiff 
rupees for the same. 

3. That he did not pay the same. 

4. That the defendant is administrator of the estate of the said 
E.F. 

[Demand of judgment] 

No. 11. 

For Goods sold at a Reasonable Price. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. Tliat on the day of 18 , at , E. F., of , 

sold to the defendant [all the fruit growing in his orchard in ], 

but no express agreement was made as to the price. 

2. That the same was reasonably worth rupees. 

3. That the defendant has not paid the same. 

4. That on the day of the High Court of Judicature 

at Fort William duly adjudged the said E. F. to be a lunatic, and 
appointed the plaintiff committee of his estate with the usual powers 
for the management thereof. 

5. The plaintiff as committee as aforesaid [Demand of judgment]. 

[Notr. — When the lunatic’s estate is not subject to the ordinary original jurisdic- 
tion of a High Court, for paragraphs 4 and 5 substitute the following : — 

4. That on the day of the Civil Court of 

duly fuljudged the said E. F. to be of unsound mind and incapable of 
mauaging his affairs, and appointed the plaintiff manager of his estate. 

5. The plaintiff as manager as aforesaid [Demand of judgment]. 

No. 12. 

For Goods made at Defendant's Request, and not Accepted. 

{Title) 

A . S., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at yE.F,,oi , 

agreed with the plaintiff that the plaintiff should make for him [six ta- 
hies and fifty chairs], aud that the said E. F. should pay for the same 
upon delivery thereof rupees. 

2. That the plaintiff made the said goods, and on the day of 

18 offered to deliver the same to the said E. F., and has ever 
since been ready and willing so to do. 

3. That the said E. F, has not accepted the said goods or paid for 
the same. 

4. That on the day of 18 , the High Court of Judicature 

at Fort William duly adjudged the snid E. F. to be a luuatic, aud 
appointed the defendant committee of his estate. 
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5. The plaintiff prays judgment for rupees with interest 

from the day of at the rate of per cent, per annum, to be 

paid out of the estate of the said E. F. in the hands of the defendant. 


No. 13. 

Foil Deficiency upon a Re-sale [Goods Sold at Auction]. 

(Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff put 

up at auction sundr}^ lavtlclea of merchandise], subject to the condition 
that all g»)ods not ]f)aid for and removed by the purchaser thereof within 
[ten dai/s] after the sale should be re-sold by auction, on his account, of 
which condition the defendant had notice. 

2. Tliat the defendant purchased [one crate oj crochery] at the 

said auction at the price of rupees. 

3. Tliat the phdntiff was ready and willing to deliver the same 
to the dofojjdant on the said day and for [ten days] thereafter, of which 
the defendant had notice. 

4. That the defendant did not take away the said goods purchased 
by him, imr pay tlierefor, within \ten days] after the sale, nor after- 
wards. 

5. That on the day of 18 , at , the plaintiff 

re-sold the said [oxite of crockery], on account of the defendant, by 
public auction, for rupees. 

G. That tlie expenses attendant upon such re-sale amounted to 
rupees. 

7. That the defendant has not paid the deficiency thus arising, 
amounting to rupees. 

[Demand of judgment.] 

[Note to § 4. — UnloBS the seller agreed to deliver, the purchaser must fetch the 
goods. iSce Act IX. of 18722, hoc. 93. j 


No. 14. 

For the Purchase-money of Lands conveyed. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

sold [and conveyed] to the defendant [the house and compound, No. , 
in the city of , or a farm known as , in , or a 

piece of laud lying, ^£:c.]. 

2. That the defendant promised to pay the plaintiff 
rupees for the said [house and compound, or farm, or land]. 

3. That he has not paid the same. 

[Demand oj judgment.] 

[Note. — ^Whero there has been no actual conveyance, say in § 1, ** sold to the defend- 
ant the house, Ac., aud placed him in possession of the same.”] 
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No. 15. 

Foil THE Purchase-money of Immoveable Property contracted 

TO BE SOLD, but NOT CONVEYED. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

and defendant mutually ai^reed that the plaintiff should sell to the 
defendant, and that the defendant should purchase from the plaintiff 
fthe house, No. , in the town of , or one hundred bighas of 

land in , bounded by the East Indian railroad, and by the other 

lands of the plaintiff] for rupees. 

2. That on the day of 18 , at , the plaintiff 

tendered [o?’ was ready and willing and offered to execute] a sufficient 
instrument of conveyance of the said property to the defendant on pay- 
ment of the said sum, and still is ready and willing to execute the 
same. 

3. That the defendant has not paid the said sum. 

[Demand of judgment) 

No. IG. 

For Services at a Fixed Price. 

(Tiile) 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 
ant [hired plaintiff as a clerk, at the salary of rupees per year]. 

2. That fiom the [said day] until the day of 18 , 

the plaintiff served the defendant as his clerk. 

3. That the defendant has not paid the said salary. 

[Demand of judgment) 

No. 17. 

For Services at a Reasonable Price. 

(Title) 

A, B„ the above-named plaintiff, states as follows : — 

1. That between the day of 18 , and the day 

of 18 , at , plaintiff [executed sundry drawings, 

designs, and diagrams] for the defendant, at his request ; but no express 
agreement was made as to the sum to be paid for such services. 

2. That the said services were reasonably worth rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment) 

B 
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No. 18. 

For Services and Matereals at a Fixed Price. 

{Title) 

A, B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff 

[furnished the paper for and printed one tlioiisand copies of a bo(-k 
called ] for the defendant, at his request [nnd delivered tho 

same to him]. 

2. That the defendant promised to pay rupees therefor. 

3. That he has not paid the same. 

[Demand of judgment] 


No. 19. 

For Services and Materials at a Reasonable Price. 

(Title) 

A. R., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff 

built a house [known as No. , in ], and furnished the 

materials therefor, for tho defendant, at his roque;;!: ; but no express 
agreement was made as to the price to be paid for such ivork and 
materials. 

2. That the said work and materials were reasonably worth 

rupees. 

3. That the defendant has not paid the same. 

[De7na7id of judgment'] 


No. 20. 

For Rent reserved in a Lease. 

(Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant entered into a contract with the plaintiff, under their hands, a copy 
of which is hereto annexed. 

[Or state the substance of the conti^act] 

2. That the defendant has not paid the rent of the [month] 

ending on the day of 18 , amounting to rupees. 

[Demand of judgment] 

Another Form. 

1. That the plaintiff let to the defendant a house, No. 27, Chow- 

ringhee, for seven years, to hold from the day of 18 

at rupees a year, payable quarterly. 

2. That, of such rent, quarters are due and unpaid. 

[Demand of judgment] 
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No. 21. 

For Use and Occupation at a Fixed Eent. 

{Title) 

A. B., the above-named plaintiff, state.s as follows : — 

1. That on the day of 18 , at , the defendant 

hired from the plaintiff [the house No. , Street], at the rent 

of riipee.'^, ])ayablc on the first day of 

2. That the defeudcint occupied the said premises from the day 

of IS to the day of 18 . 

3. That the defendant has not paid rupees, being the part 

of said rent due on the first day of 18 . 

[Demand of judgment) 


• No. 22. 

For Use and Occupation at a Reasonable Rent. 

{Title) 

A. B., the above-named plaintiff, executor of the will of X, Y., de- 
ceased, slates as follows: — 

1. That the defiMidant ocenpied [the house, No. , Street], 

by permission of the said X. Y., from the day of 18 , until 

tiie day of 18 , and no agreement was made as to payment 

for tiie usf of the said iiremises. 

2. That the use of the said premises for the said period was 

reasonably worili rupees. 

3. That the defendant has not paid the same. 

4. The f)l:iiiitiff as sucli executor as aforesaid prays judgment for 

rupees. 


No. 23. 

For Board and Lodging. 

(Title) 

A. B., the above-named plaintiff, states as follows: — 

1. That from the day of 18 until the day of 

18 , the defendant occupied certain rooms in the house [No. , 

Street], by permission of the plaintiff, and was furnished by the 
plaintiff, at his request, with meat, drink, attendance, and other neces- 
saries. 

2. That, in consideration thereof, the defendant promised to pay 

[or tliat no agreement was made as to payment for such meat, drink, 
attendance, or necessaries, but the same were reasonably worth] the sum 
of rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment.] 
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No. 24. 

For Freight of Goods. 

{Title.) 

A, B., tbe above-named plaintiff, states as follows: — 

1. That on the day of 18 , at , plaintiff 

transported in I his barge, or otherwise] [one thousand barrels of flour, or 
sundry goods] from to , at the request of the defendant. 

2. That the defendant promised to pay the plaintiff the sum of 

[one rupee per barrel] as freight thereon. [Or that no agreement was 
made as to payment for such transportation, but such transportation 
was reasonably worth rupees]. 

3. That the defendant has not paid the same. 

[Demand of judgment] 


No. 25. 

For Passage-money, 

(Title.) 

A, jB., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff conveyed the 

defendant [in his ship, called the ] from to at 

his request. 

2. That the defendant promised to pay the plaintiff rupees 

therefor. [Or that no agreement was made as to the price of the said 
passage*, but the said passage was reasonably worth rupees.] 

3. That the defendant has not paid the same. 

[Demand of jvdgment] 


No. 26. 

On an Award. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plain tifi’ 

and defendant, having a controversy between them concerning [a 
demand of the plaintiff for the price of ten barrels of oil, which the 
defendant refused to pay], agreed to submit tbe same to the award of 
E. F. and 0. H., as arbitrators [or entered into an agreement, a copy of 
which is hereto annexed], 

2. That on tbe day of 18 , at , the said 

arbitrators awarded that the defendant should [pay the plaintiff 
rupees]. 

3. That the defendant has not paid the same. 

[Demand of jvdgment] 

[Note.— T his will apply where the agreement to refer is not filed in Court.] 
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No. 27. 

On a Foreign Judgment. 

{Title,) 

A, B,y the above-named plaintifiF, states as follows : — 

1. That on the day of 18 , at , in the State 

[or Kingdom] of , the Court of that State [or King- 

dom], ill a suit therein pending between the plaintiff and the defend- 
ant, duly adjudged that the defendant should pay to the plaintiff 
rupees, with interest from the said date. 

2. That tlic defendant has not paid the same. 

\Bemand of judgment,'] 


PLAINTS UPON INSTRUMENTS FOR THE PAYMENT 
OF-MONEY ONLY. 


No. 28. 

On an Annuity Bond. 

{Title,) 

A, B,y the above-named plaintiff, states as follows : — 

1. That on the day of 18, at , the defend- 

ant by his bond became bound to the plaintiff in the sum of 

rupees to be paid by the defendant to the plaintiff, subject to a condi- 
tion that, if tlie defendant should pay to the plaintiff rupees 

half-yearly on the day of and the day of in 

every year during the life of the plaintiff, the said bond should be void. 

2. Tliat afterwards, on the day of 18 , the sum of 

rupees for of the said half-yearly payments of the said 

annuity became due to the plaintiff, and is still unpaid. 

[Demand of judgment] 


No. 29. 

Payee against Maker. 

{Title,) 

A. B,y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant, by his promissory note, now overdue, promised to pay to the plaint- 
iff rupees [ days] after date. 

2. That he has not paid the same [except rupees, paid on 

the day of 18 ]. 

[Demand of judgment] 

[Note. — Where the note is payable after notice y for paragraphs 1 and 2 substitute : — ] 
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1. Tl»af» on the day of 18 , at , the defend- 

ant, by his promissory note, promised to pay to the plaintiff 

rupees months after notice. 

2. That notice was afterwards given b}" the plaintiff to the defend- 
ant to pay the same months after the said notice. 

3. Tljat the said time for payment has ela 2 )sed, but the defendant 
has not paid the same. 

[ WltevG Lite note is paydble at a iDarticiilav place, say — ] 

1. That on the day ]8 , at , the defend- 

ant, by his })roinissory note, now overdue, promised to 2 )ay to the 
])huntiff [at Messrs. A. and Go's, Madras] rui)ees 

months after date. 

2. That tlic s:\id note was dul}^ presented for payment [at Messrs. 
A. and CoJs] aforesaid, but has not been paid. 


Written Statement of the Defendant 
In the Court, &c. 

C. D., the abovc-namedniefendant, states as follows : — 

1. The defendant made the note sued upon under the following 
circumstances. The ])l!dntiff and defendant liad for some years been 
in ])artner.shi]) as indigo- man ufactuivis, and it had been agreed between 
tlu'in that thcjy should dissolve paitneiship, that the plaintiff should 
retire from the business, that the d<dendant should take over the wliole 
of the parLnershi])-assets and liabilities, and should pay the plaintiff 
tlie value of his sliare in the assets after deducting the liabilities. 

2. The plaintiff thereupon undertook fo examine the partnersliip- 
bouks and en([uire into tlie state of the partnership-assets and liabilities; 
and he did accordingly examine the said books and make the said 
en(|uirios, and ho tl-creupon represented to the defendant that the 
a^isets of the firm exceeded Es. .1,00,000, and that the liabilities of the 
firm were less than Es. 30,000, whereas the fact was that the assets of 
the firm were less than Es. 50,000, and the liabilities of the firm largely 
exceeded the assets. 

3. The misroiiresentations mentioned in the second paragraph of this 
statement induced the defendant to make the note now sued on, and 
there never was any other consideration for the making of such note. 


No. 30. 

First Indorsee against Maker. 

(Title,) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant, by his promissory note, now overdue, promised to pay to the order 
of E. F. [oi' to E, F. or order) rupees [ days after date]. 

2. That the said E. F. indorsed the same to the plaintiff. 

3. That the defeinJant has not paid the same, 

[Demand of judgment] 
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No. 31. 

Subsequent Indorsee against Maker. 

{Title) 

A, B., the above-named plaintiff, states as follows : — 

1. [As in the last iweceding for m.'\ 

2. That tlie same was, by the indorsement of the said E, F. and of 
G. H. and I, J. [or and others] transferred to the plaintitf. 

3. That the defendant has not paid the same. 

[Demand of judgment) 


No. 32. 

First Indorsee against First Indorser. 

{Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. Tliat E. jP., on the day of 18 , at , by 

his promissory note, now overdue, promised to pay to the defendant or 
order rupees months after date. 

2. That the defendant indorsed tlie same to the plaintiff. 

3. That on the day of 18 , the same was duly presented 

for payment, but was not paid. 

[Or state facts excusing ^vant of presentment) 

4. Tliat the defendant had notice thereof. 

5. That he lias not paid the same. 

[Demand of judgment) 


No. 33. 

Subsequent Indorsee against First Indorser, the Indorsement 

being special. 

(Title) 

A, B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a promissory note 

now overdue, made [or purporting to have boon made] by one G. H.j 
on the day of 18 , at , to the order of the defend- 

ant, for the sum of rupees [payable days after date.] 

2. That the same was, by the indorsement of the said E. F. [and 
others], transferred to the plaintiff. [Or that the said E. F. indorsed 
the same to the plaintiff]. 

3. 4, and 5. [Same as 3, 4, and 5 of the last preceding forni\. 

[Demand of judgment) 
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No. 34. 

Subsequent Indorsee against his Immediate Indorser. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to him a promissory note, now 

overdue, made [or purporting to have been made] by one E. F., on 
the day of 18 , at , to the order of one G. for 

the sum of rupees [payable days after date], and indorsed by 

the sai<i G. H. to the defendant. 

2, 3, and 4. [Same as in 3, 4, and 5 in Form No. 33.] 

[Demand of jvdgment] 

No. 35. 

Subsequent Indorsee against Intermediate Indorser. 

{Title.) 

A. jB., the above-named plaintiff, states as follows : — 

1. That a promissory note, now overdue, made [or purporting to 

have been made] by one E. F., on the day of 18 , at , 

to the order of one G. H., for the sum of rupees [payable 

days after date], and indorsed by the said G. H. to the defendant, 
was, by the indorsement of the defendant [and others], transferred to 
the plaintiff. 

2, 3, and 4. [As in No. 33.] 

[Demand of judgment] 

No. 36. 

Subsequent Indorsee against Maker, and First and Second 

Indorser. 

In the Court of at 

Civil Suit No. 

A. B., of 
against 
C. D., of 
E. F, of 
and 

G. J?., of 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant, C. D., by his promissory note, now overdue, promised to pay to the 
<Mrder of the defendant, E. F,, rupees f months after date]. 

2. That the said E. F. indorsed the same to the defendant, G. H. 
who indorsed it to the plaintiff. 

3. That on the day of 18 , the same was presented, 

[or stcde facts excusi^ want of presentment] to the said C. D. for pay- 
ment, but was not paid. 
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4. That the said E, F. and O. H, had notice thereof. 

5. That they have not paid the same. 

[Demomd oj judgment] 


No. 37. 

Drawer against Acceptor. 

(Titled 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , by his bill of 

exchange, now overdue, the plaintiff required the defendant to pay to 
him rupees [ days after date, or sight, thereof]. 

2. That the defendant accepted the said bill. [If the bill is pay- 
able at a certain time after sigJd, the date of acceptance should be 
stated, otherwise it is not necessary,] 

3. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and 
about the presenting and noting of the bill, and incidental to the dis- 
honour thereof. 

[Demand of judgment] 

[Note. — Where the hill is pa/yahle to a third pa/rty, for paragraphs 1 , 2 , 3 , say — "] 

1. That on &c., at &c., by his bill of exchange, now overdue, 

directed to the defendant, the plaintiff required the defendant 

to pay to E. F. or order rupees months after date. 

2. That the plaintiff delivered the said bill to the said E. F, on 

3. That the defendant accepted the said bill, but did not pay the 
same, whereupon the same was returned to the plaintiff. 


No. 38. 

Payee against Acceptor. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant accepted a 

bill of exchange, now overdue, made [or purporting to have been made] 
by one E, F,, on the day of 18 , at , requiring 

the defendant to pay to the plaintiff rupees after sight 

thereof. 

2. That he has not paid the same. 

[Demand of judgment) 

No. 39. 

First Indorsee against Acceptor. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant accepted a 

bill of exchauge, now overdue, made [or purporting to have been made} 

0 
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by one E. F., oi^ the day of 18 , at , requiring 

the defendant to pay to the order of one 0. JET. rupees 

after sight thereof. 

2. That the said 0. H, indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment.] 


No. 40. 

Subsequent Indorsee against Acceptor. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. [As in the last preceding form, to the end of article 1.] 

2. That by the indorsement of the said (r. II, [and others], the 
same was transferred to the plaintiff. 

3. Tnat the defendant has not paid the same. 

[Demand of judgment] 

No. 41. 

Payee against Drawer for Non-acceptance. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant, by his bill of exchange, directed to E. F,, required the said E, F\ 
to pay to the plaintiff rupees [ days after sight], 

2. That on the day of 18 , the same was duly pre- 

sented to the said E. F. for acceptance, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment!] 

No. 42. 

First Indorsee against First Indorser. 

{Title.) 

A, B., the above-named plaintiff, states as follows: — 

1. That the defendant indorsed to the plaintiff a bill of exchange, 

now overdue, made [or purporting to have been made] by one E. F., 
on the day of , 18 , at , requiring one 0. H. 

to pay to the order of the defendant rupees [ days] after 

sight [or after date, or at sight] thereof, [and accepted by the said 
0, H, on the day pf 18 ]. 

2. . That on the day of 18 , the same was presented to 

the ; 9 afd Jl. for payment, and was dishonoured. > 



FORMS OF PLEADINGS AND DECREES. 


trx 


3. That the defendant had due notice thereof. 

4. That he has not paid the sAme. 

[Demand of judgment] 

No. 43. 

Subsequent Indorsee against First Indorser ; the Indorse- 
ment BEING special. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a bill of exchange, 

now overdue, made [or purporting to have been made] by one G. H.y on 
the day of 18 , at , requiring one /. J. to pay to 

the order of the defendant rupees days after sight thereof 

[or otherioise]y and accepted by tlie said 7. J. on tiie day of 

18. [ Tkls da Lise m/iy ke omitted^ if not according to the factf] 

2. That the same was, by the indorsement of the said E. F. [and 
others], transferred to the plaintiff. 

3. That on the dny of • 18 , the same was presented 

to the said 7. J. for payment, and was dishonoured. 

4. That the defendant had due notice thereof. 

5. That he has not paid tiie same. 

[Demand of judgment] 

No. 44. 

Subsequent Indorsee against his Immediate Indorser. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to plaintiff a bill of exchange, 

now overdue, made [or purporting to have been made] by on E. F., on 
the day of 18 , at , requiring one G. H. to pay 

to the order of 7. J, rupees days afrer sight thereof 

[or otherwise], [accepted by the said G. 77. J, and indorsed by the said 7. J. 
to the defendant. 

2. Tliat on the day of 18 , the same was presented to 

the said G. H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment] 

No. 45. 

Subsequent Indorsee against Intermediate Indorser. 

{Title) 

A, B.y the above-named plaintiflF, states as follows : — 

1. That a bill of ex6hange, now overdue, made [or purporting to 
have been made} by one E. F., on the day of 18 , at , 

requiring one Cr. H. to pay to the order of one 7. J.- 
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rupees days after sight thereof [or otherwise], [accepted by the said 
6r. jST.], and indorsed by the said I‘. J. to the defendant, was, by the 
indorsement of the defendant [and others], transferred to the plaintiff. 

2. That on the day of 18 , the same was presented 

to the said G. H. for paymemt, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

{Demand of judgment^ 


No. 46. 

Indorsee against Drawer, Aggeftob, and Indorses. 

In the Court of , at 

Civil Suit No. 

A. B., of 
against 
C. D., of 
E. F., of 
and 

G. H., of 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant C. D., by his bill of exchange, now overdue, directed to the defend- 
ant E. F., required the said E. F., to pay to the order of the defendant 
G. H., rupees [ days after sight thereof]. 

2. That on the day of 18 , the said E. F. accepted 

the same. 

3. That the said 0. H. indorsed the same to the plaintiff. 

4. That on the day of 18 , the same was presented 

to the said E. F. for payment, and was dishonoured. 

5. That the other defendants had due notice thereofr 

6. That they have not paid the same.. 

[Demand of judgmental 
No. 47 

Payee against Drawer for Non-acceptance of a 
Foreign Bill. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant, by his bill of exchange, drawn in Calcutta, required one E. F. to 
pay to the plaintiff in [London] pounds sterling [sixty days} 

after sight thereof. 

2. That on the day of 18 , the same was presented 

to the said E. F. for acceptance, and was dishonoured, and was there- 
upon duly protested. 
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3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the ser- 
vice of notice of protest on the defendant, was rupees annas.] 

Wherefore the plaintift demands judgment against the defendant 
for rupees, with [ten per centum] compensation and interest from 
the day^of 18 . 


No. 48. 

Payee against Acceptor. 

{Title) 

A. B,, the above-named plaintiff, states as follows: — 

1. That on the day ef 18 , at , one F., 

by his bill of exchange, now overdue, directed to the defendant, required 
the defendant to pay to the plaintiff . rupees after date [or days 
after sight] thereof 

2. That on the day of 18 , the defendant accepted the 

said bill. 

3. That he has not paid the same. 

[Demand of judgment] 


No. 49. 

On a Marine [open] Policy on Vessel lost by Perils 
OF the Sea, &c. 

{Title) 

A, B., the above-named plaintiff, states as follows : — 

1. The plaintiff was the owner of [or had an interest in] the ship 

at the time of her loss, as hereinafter mentioned. 

2. That on the day of 18 , at , the defend- 

ants, in consideration of rupees to them paid [or which the plaintiff 
then promised to pay], executed to him a policy of insurance upon 
the said ship, a copy of which is hereto annexed ; [or whereby they 
promised to pay to the plaintiff, within days after proof of loss and 
interest, all loss and damage accruing to him by reason of the destruc- 
tion or injury of the said ship, during her next voyage from 

to , whether by perils of the sea or by fire, or by other causes 

therein mentioned, not exceeding rupees]. 

3. That the said ship, while proceeding on the voyage mentioned 

in the said policy, was, on the day of 18 , totally lost by 

the perils of the sea [or otherwise], 

4. That the plaintifi'^s loss thereby was rupees. 
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5. That on the day of 18 , he furnished the defend- 

ants with proof of his loss and interest, and otherwise duly performed 
all the conditions of the said policy on his part. 

6. That the defendants have not paid the said loss. 

[Demand of judgment^ 


No. 50. 

On Cargo lost by Fire : — Valued Policy. 

{Title.) 

A, jB., the above-named plaintiff, states as follows : — 

1. That plaintiff was the owner of [or had an interest in] [one 

hundred bales of cotton] on board the ship at the time of her 

loss, as hereinafter mentioned. 

2. That on the day of 18 , at , the defendants, 

in consideration of rupees which the plaintiff then paid [or pro- 
mised to pay], executed to him a policy of insurance upon the said 
goods, a copy of which is hereto annexed ; [or, whereby they promised 
to pay to the plaintiff rupees in case of the total loss, by fire or other 
causes mentioned, of the said goods before their larjding at ; or, 

in case of partial loss, such damage as the plaintiff miglit sustain there- 
by, provided the same should not exceed per centum of the whole 
value of the goods]. 

3. That on the day of 18 , at , while pro- 

ceeding on the voyage mentioned in the said policy, the said goods were 
totally destroyed by fire, {or as the case may he). 

4. 5, and 6. [As in paragraphs S, and 6 of the last preceding 
/brm.] 

[Demand of judgment] 


No. 51. 

On Freight : — Valued Policy. 

{Title) 

A, jB., the above-named plaintiff, states as follows : — 

1. That the plaintiff had an interest in the freight to be earned by 

the ship on her voyage from to , at the time of 

lier loss, as hereinafter mentioned, and that a large quantity of goods was 
shipped upon freight in her at that time. 

2, That on the day of 18 , at , the defendant, 

in consideration of rupees to him paid, executed to the plaintiff 

a policy of insurance upon the said freiglit, a copy of which is hereto 
annexed [or state its tenor, as before], 

8. That the said ship, while proceeding upon the voyage men- 
tioned in the said policy, was, on the day of 18 , totally 

lost by [the perila of the sea]; 
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4. That the plaintiff has not received any freight from the said 
ship, nor did she earn any ou the said voyage, by reason of her loss as 
aforesaid. 

5 and 6. [As in Form No. 49.] 

[Demand of judgment] 

No. 52. 

For a Loss by General Average, 

{Title.) 

A. B.y the above-named plaintiff, states as follows: — 

1. That plaintiff was the owner of [or had an interest in] [one 

hundred bales of cotton] shipped on board a vessel called the Y. Z.^ 
from to , at the time of the loss hereinafter mentioned. 

2. That on the day of 18 , at , in considera- 
tion of rupees [which the plaintiff then promised to pay], the 

defendant executed to the plaintiff a policy of insurance upon his said 
goods, a copy of which is hereto annexed [or state its tenor, as before]. 

3. That on the day of IS , while proceeding on the 

voyage mentioned in the said policy, the said vessel was so endangered 
by perils of the sea, that the master and crew thereof were compelled 
to, and did, cast into the sea a large part of her rigging and furniture. 

4. That the plaintiff was, by reason thereof, compelled to, and 

did, pay a general average loss of rupees. 

5. That on the day of 18 , he furnished the defend- 

ant with proof of his loss and interest, and otherwise duly performed all 
the conditions of the said policy on his part. 

6. That the defendant has not paid the said loss. 

[Demand of judgment] 

No. 53. 

For a Particular Average Loss. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1 and 2. [As in the last preceding form.] 

3. That ou the day of 18 , while on the high seas, 

the sea-water broke into the said ship, and damaged the said [cotton] to 
the amount of rupees. 

4 and 5. [As in paragraphs 5 and 6 of the last preceding form.] 
[Demand of judgment!] 

No. 54. 

On a Fire Insurance Policy. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That plaintiff [was the owner of, or] had an interest in a [dwell- 
ing-house, known as No. , Street, in . the city of ], at 

the time of its destruction [or injury] by fire as hereinafter mentioned. 
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2. That on the day of 18 , at , in consideration 

of rupees [to them paid], the defendants executed to the plaintiff 

a policy of insurance on the said [premises], a copy of which is hereto 
annexed \or state its tenor], 

3. That on the day of 18 , the said [dwelling-house] 

was totally destroyed [or greatly damaged] by fire. 

4. That the plaintiff’s loss thereby was rupees. 

5. Tliat on the day of 18 , he furnished the defendant 

with proof of his said loss and interest, and otherwise duly performed 
all the conditions of the said policy on his part. 

6. That the defendants have not paid the said loss. 

[Demand of judgment] 


No. 55. 

Against Surety for Payment of Rent. 

(Title,) 

A, B,y the above-named plaintiff, states as follows: — 

1. That on the day of 18 , at , one E, F, 

hired from the plaintiff, for the term of years, the [house No. , 

Street ], at the annual rent of rupees, payable 

[monthly]. 

2. That [at the same time and place] the defendant agreed, in con- 
sideration of the letting of the said premises to the said E, F,, to gua- 
rantee the punctual payment of the said rent. 

3. That the rent aforesaid for the month of 18 , amount- 

ing to rupees, has not been paid. 

[If, hy the teimis of the agreement, notice is required to he given 
to the surety, add : — ] 

4. That on the day of 18 , the plaintiff gave notice to 

the defendant of the non-payment of the said rent, and demanded pay* 
ment thereof. 

5. That he has not paid the same. 

[Demand of judgment] 


A— PLAINTS FOR COMPENSATION FOR BREACH 
OF CONTRACT. 


No. 56. 

For Breach of Agreement to conyey Lanix 
(Title,) 

A. A, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

and defendant entered into an agreement^ under their bands^ of which 
a copy is hereto annexed. 
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[Or, Tliat on, &c., the defendant agreed with the plaintiff that, in 
consideration of a deposit of rupees then paid, and of the further 

sum of [ten thousand] rupees payable as heieiuafter mentioned, be 
would, on the day of 18 , at , execute to the plaintiff 

a sufficient conveyance of [the house No. , Street, in the city of 

, free from all incumbrances; and the plaintiff agreed to pay 
[ten thousand] rupees for the same on delivery thereof.] 

2. That on the day of 18 , the plaintiff demanded 

the conveyance of the said property from the defeudant, and tendered 

rupees to the defendant [or that all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to have the said agreement performed by the defendant on 
his part], 

3. That the defendant has not executed any conveyance of the said 

property to the plaintiff [or that there is a mortgage upon the said pro- 
perty, made by to • , fur rupees, registered in the 

office of j on the day of 18 , and still unsatisfied, 

or any other defect of title]. 

4. That the plaintiff has thereby lost the use of the money paid by 
him as such deposit as aforesaid and of other moneys provided by him 
for the completion of the said purchase, and has lost the expenses in- 
curred by him in investigating the title of the defendant and in prepar- 
ing to perform the agreement on his part, and has incurred expense in 
endeavouring to procure the p'Tformance thereof by the defendant. 

5. The plaintiff prays judgment for rupees compensation. 


No. 57. 

For Breach of Agreement to purchase Land. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. That on the day of 18 ,'at , the plaintiff 

and defendant entered into an agreement, under their hands, of which 
a copy is hereto annexed. 

[Or, That on the day of 18 , at , the plaint- 

iff and defendant mutually agreed that the plaintiff should sell to the 
defendant, and that the defendant should purchase from the plaintiff, 
forty bighds of land in the village of for rupees.] 

2. That on the day of 18 , at , the plaintiff, 

being then the absolute owner of the said property [and the same 
being free from all incumbrances, as was made to appear to the defend- 
ant], tendf^red to the defendant a sufficient instrument of conveyance of 
the same [or was ready and willing, and offered, to convey the same to 
the defendant by a sufficient instrument], on the payment by the 
defendant of the said sum. 

3. That the defendant has not paid the same. 

[Dema^id of judgment] 

D 
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No. 58. 

Another Form. 

Fou NOT COMPLETING A PURCHASE OF IMMOVEABLE PrOPERTT. 

{Title.) 

A. B., the above-named plaintiflf, states as follows : — 

1. That by an agreement dated the day of 18 , it 

was agreed by and between the plaintiff and the defendant that the 
plaintiff should sell to the defendant and the defendant should pur- 
chase from the plaintiff a house and land at the price of rupees, 

upon the terms and conditions following (that is to say) — 

(а) That the defendant should pay the plaintiflf a deposit of 

rupees in part of the said purchase-money on the signing of the said 
agreement, and the remainder on the day of 18 , on which 

day the said purchase should be completed. 

(б) That the plaintiff should deduce and make a good title to the 

said premises on or before the day of 18 , and on payment 

of the said remainder of tlie said purchase-money as aforesaid should 
execute to the defendant a proper conveyance of the said premises, to 
be prepared at the defendant’s expense. 

2. That all conditions were fulfilled, and all things happened, and 
all times elapsed, necessary to entitle the plaintiflf to have the said 
agreement performed by the defendant on his part, yet the defendant 
did not pay the plaintiflf the remainder of the said purchase-money as 
aforesaid on his part. 

3. That the plaintiflf has thereby lost the expense which he incurred 
in preparing to perform the said agreement on his part, and has been 
put to expense in endeavouring to procure the performance thereof by 
the defendant. 

[Demand of judgment] 


No. 59. 

For not delivering Goods sold. 

{Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

and defendant mutually agreed that the- defendant should deliver [one 
hundred barrels of flour] to the plaintiff [on the day of 

18 ], and that the plaintiflf should pay therefor rupees on delivery. 

2. That on the [said] day the plaintiflf was ready and willing, and 
offered, to pay the defendant the said sum upon delivery of the said 
goods. 

3. That the defendant has not delivered the same, whereby the 
plaintiflf has been deprived of the profits which would have accrued to 
him from such deliveiy. 


[Dermnd of judgmmti] 
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No. 60. 

For Breach of Contract to employ. 

{Title) 

A. B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

and defendant mutually agreed that the plaintiff should serve the de- 
fendant as [an acouritant, or in the capacity of foreman, or as the case 
may 6«], and that the defendant should employ the plaintiff, as such, 
for the term of [one year], and pay him for his services rupees 
[monthl}"]. 

2. That on the day of 18 , the plaintiff entered upon 

the service of the defendant as aforesaid, and has ever since been, and 
still is, ready and willing to continue in such service during the re- 
mainder of the said year, wheieof the defendant always had notice. 

3. That on the day gf IS , the defendant wrongful- 

ly-discharged the plaintiff, and refused to permit him to serve as afore- 
said, or to pay him for his services. 

[Demand of judgment] 


No. 61. 

For Breach of Contract to employ, where the Employment 
NEVER took Effect. 

{Title) 

A. jB., the above-named plaintiff', states as follows : — 

1. [ila in the last preceding /brm.] 

2. That on the day 18 , at , the plaintiff 

offered to enter upon the service of the defendant, and has ever since 
been ready and willing so to do. 

3. That the defendant refused to permit the plaintiff to enter upon 
such service, or to pay him for his services. 

[Demand of judgment] 


No. 62. 

For Breach of Contract to serve. 

- {Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day. of 18 , at , the plaintiff 

and defendant mutually agreed that the plaintiff should employ the 
defendant at an [annual] compensation of rupees, and that the 

defendant should serve the plaintiff as [an artist] for the term of [one 

2. That the plaintiff has always been ready and willing to perform 

his part of the said agreement [and on the day of 18 , 

offered so to do]. 
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3. That the defendaot [entered upon] the service of the plaintiff 
on the above-mentioned day, but afterwards, on the day of 
18 , he refused to serve the plaintiff as aforesaid. 

[Demand of jvdgment^ 


No. 63. 

Agau^st a Builder for Defective Workmanship. 

(Title) 

A. JS., the above-named plaintiff, states as follows : — 

1. That on the day of 38 , at , the plaintiff 

and defendant entered into an agreement, of which a copy is hereto 
annexed. 

[Or state the tenor of the contract^ 

[2. That the plaintiff duly performed all the conditions of the said 
agreement on his part.] 

3. That the defendant [built the house referred to in the said 
agreement in a bad and unworkmanlike manner]. 

[Demand of judgment) 


No. 64. 

By the Master against the Father or Guardian 
OF AN Apprentice. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant entered into an agreement, under his hand and seal,* a copy of 
which is hereto annexed. 

[Or state the tenor of the contract) 

2. That after the making of the said agreement the plaintiff 
received the said [apprentice into his service as such apprentice for 
the term aforesaid, and has always performed, and been ready and 
willing to perform, all things in the said agreement on his part to be 
performed. 

8. That on the day of 18 , the said \apprmtice\ 

wilfully absented himself from the service of the plaintiff, and con- 
tinues so to do. 

[Demand of judgment) 

* The form giyen in Act XIX. of 1850 Aqnirea the seal of the father or goairdian. 
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No. 65. 

By the Apprentice against the Master. 

{Title) 

A, B., the abotre-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

entered into an agreement with the plaintiff and his [father], E, F., 
under their hands and seals, a copy of which is hereto annexed. 

2. That after the making of the said agreement the plaintiff 
entered into the service of the defendant with him after the manner of 
an apprentice to serve for the term mentioned in the said agreement, 
and has always preformed all things in the said agreement contained on 
his part to be performed. 

3. That the defendant has not instructed the plaintiff in the busi- 
ness of , [or state any other breach, such as cruelty, failure to 

provide sufficient food, or othe^' ill-treatment], 

[Demand of judgment,] 


No. 66. 

On a Bond for the Fidelity of a Clerk. 

(Title.) 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , t)laintiff 

employed one E. F. as a clerk. 

2. That on the day of ^ 18 , at , the defend- 

ant agreed with the plaintiff, that If the said E. F, should not faith- 
fully perform his duties as a clerk to the plaintiff, or should fail to ac- 
count to the plaintiff for all moneys, evidences of debt, or other property 
received by him for the use of the plaintiff, the defendant would pay 
to the plaintiff whatever loss he might sustain by reason thereof, not 
exceeding rupees. 

[Or, 2. That at the same time and place, the defendant bound him- 
self to the plaintiff, by a writing under his hand, in the penal sum 
of rupees, conditioned that if the said E. F, should faithfully 

perform his duties as clerk and cashier to the plaintiff, and should justly 
account to the plaintiff for all moneys, evidences of debt, or other pro- 
perty which should be at any time held by him in trust for the plaintiff, 
the same should be void, but not otherwise.] 

[Or, 2. That at the same time and place, the defendant executed 
to the plaintiff a bond, a copy of which is hereto annexed.] 

3. That between the day of 18 , and the day 

of ^ 18 , the said E. F, received money and other property, 

amounting to the value of rupees, for the use of the plaintiff, 

for which he has not accounted to him, and the same still remains due 
and unpaid. 


[Demand of judgment,] 
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No. 67. 

^ By Tenant against Landlord with Special Damage. 

{Title.) 

A. the above-named plaintiflF, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant, by an instrument in writing, let to the plaintiff [the house No. 

Street] for the term of years, contracting with the plaintiff 
that he, the plaintiff, and his legal representatives, should quietly enjoy 
possession thereof for the said teim. 

2. That all conditions were fulfilled and all things happened neces- 
sary to entitle the plaintiff to maintain this suit. 

3. That on the day of , during the said terra, one 

E. F.f who was the lawful owner of the said house, lawfully evicted the 
plaintiff therefrom, and still withholds the possession thereof from him. 

4. That the plaintiff was thereby [prevented from continuing the 
business of a tailor at the said place, was compelled to expend 
rupees in moving, and lost the custom of G. H. and I. J. by such 
removal]. 

[Demand of judgment] 


No. 68. 

For Breach of Warranty op Moveables. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 

ant warranted a steam-engine to be in good working order, and there- 
by induced the plaintiff to purchase the same of him, and to pay him 

rupees therefor. 

2. That the said engine was not then in good working order, where- 
by the plaintiff incurred expense in having the said engine repaired, and 
lost the profits which could otherwise have accrued to him while the 
engine was under repair. 

[Demand of judgment.] 


No. 69. 

On an Agreement of Indemnity. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

and defendant, being partners in trade under the firm of A. B. and 
C. Do dissolved the said partnership, and mutually agreed that the 
defendant should take and keep all the partnership-property, pay all 
debts of the firm, and indemnify the plaintiff against all claims that 
might be made upon him on acount of any indebtedness of the said 
firm. 
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2. That the plaintiff duly performed all the conditions of the said 
agreement on his part. 

3. That on the day of 18 , fa judgment was recovered 

against the plaintiff and defendant by one E. F., in the High Court of 
Judicature at , upon a debt due from the said firm to the said 

E, F„ and on the day of 18 ], the plaintiff paid rupees 

[in satisfaction of the same]. 

4. That the defendant has not paid the same to the plaintiff. 

{Demand of judgment] 


No. 70. 

By Ship-owner against Freightor for not Loading. 

(Title.) 

A, B., the above-nanjed plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff 

and defendant entered into an agreemept, a copy of which is hereto 
annexed. 

[Or, 1. That on , at , the plaintiff and defendant 

agreed by charter-party that the defendant should deliver to the plaint- 
iff’s ship at , on the day of 18 , five 

hundred tons of merchandise, which she should carry to , 

and there deliver, on payment of freight ; and that the defend- 

ant should have days for loading, days for discharge, and 
days for demurrage, if required, at rupees per day.] 

2. That at the time fixed by the said agreement the plaintiff was 
ready and willing, and offered, to receive [the said merchandise, or the 
merchandise mentioned in the said agreement] from the defendant. 

3. That the period allowed for loading and demurrage has elapsed, 
but the defendant has not delivered the said merchandise to the said 
vessel. 

Wherefore the plaintiff demands judgment for rupees for de- 

murrage and rupees additional for compensation. 


(7.— PLAINTS FOR COMPENSATION UPON WRONGS. * 

No. 71. 

For Trespass on Land. 

(Title) 

A. R., the above-named plaintiff, states as follows : — 

That on the day of 18 , at , the defendant 

entered upon certain land of the plaintiff known as [and depas- 

tured the same with cattle, trod down the grass, cut the timber, and 
otherwise injured the same]. 

[Demand of judgment] 
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No. 72. 

Fok Trespass in entering a Dwelling-house. 

(Title.) 

A, jB., the above-named plaintiff, states as follows : — 

1. That the defendant entered a dwelling-house of the plaintiff 

called , and made a noise and disturbance therein for a long time, 

and broke open the doors of the said dwelling-house, and removed, 
took, and carried away the fixtures and goods of the plaintiff therein, 
and disposed of the same to the defendant’s own use, and expelled the 
plaintiff and his family from the possession of the said dwelling-house, 
and kept them so expelled for a long time. 

2. That the plaintiff was thereby prevented from carrying on his 
business, and incurred expense in procuring another dwelling-house for 
himself and family. 

[Demand of judgment^ 

No. 73. 

For Trespass on Moveables. 

(Title.) 

A, 5., the above-named plaintiff, states as follows: — 

1. That on tlie day of 18 , at , the defend- 

ant broke open ten barrels of rum belonging to the plaintiff, and emptied 
their contents into the street [or seized and took the plaintiff’s goods, 
that is to say, iron, rice, and household furniture, or as the case may be, 
and carried away the same, and disposed of thorn to his own use] : 

[or seized and took the plaintiff ’s cows and bullocks, and impounded 
them, and kept them impounded for a long time.] 

2. That the plaintiff was thereby deprived of the use of the cows 

and bullocks during that time, and incurred expense in feeding them 
and in getting them restored to him ; and was also prevented from 
selling them at fair, as he otherwise would have done, and the 

said cows and bullocks are diminished in value to the plaintiff [otherwise 
state the injury according to the facts]. 

[De7n(xnd of judgment] 

No. 74. 

For the Conversion of Moveable Property. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of IS , plaintiff was in possession 

of certain goods described in the schedule hereto annexed [or of one 
thousand barrels of flour]. 

2. Tliat on that day, at , the defendant converted the same 

ito his own use, and wrongfully deprived the plaintiff of the :U&e and 
possession of the same. 

[Demand of judgment] 

The Schedule. 
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No. 75. 

Against a Warehouseman for Refusal to deliver goods* 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That OR the day of ^18 , at , the defend- 
ant, in consideration of the payment to him of rupees [or 

rupees per barrel, per mouth, &c.], agreed to keep in his 
godown [one hundred barrels of flour], and to deliver the same to the 
plaintiff on payment of the said sum. 

2. That thereupon the plaintiff deposited with the defendant the 
said [hundred barrels of flour], 

3. That on the day of 18 , the plaintiff requested the 

defendant to deliver the said goods, aud tendered him 

rupees [ov the full amount of storage due thereon], but the defendant 
refused to deliver the same. 

4. That the plaintiff waS thereby prevented from selling the said 
goods to E, and the same are lost to the plaintiff. 

[Demand of judgment] 

No. 76. 

For procuring Property by Fraud. 

(Title) 

A. 2?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, 

for the purpose of inducing the plaintiff to sell him certain goods, 
represented to the plaintiff that [he, the defendant, was solvent, and 
worth rupees over all his liabilities]. 

2. That the plaintiff was thereby induced to sell [and deliver] to 

the defendant [dry goods] of the value of rupees. 

3. That the said representations were false [or state the •particular 
falsehoods]^ and were then known by the defendant to be so. 

4. That the defendant has not paid for the said goods. [Or, if 
the goods were not delivered. That the plaintiff, in preparing and 
shipping the said goods and procuring their restoration, expended 
rupees.] 

[Demand of judgment] 


No. 77. 

For fraudulently procuring Credit to be given to 
ANOTHER Person. 

(Title) 

A . B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

represented to the plaintiff that one E, P. was solvent and in good 
credit, and worth rupees over all his liabilities [or that E. F. then 
held a responsible situation, and was in good circumstances, and might 
safely be trusted with goods on credit]. 

F 
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2. That the plaintiflf was thereby induced to sell to the said E. F. 

[rice] of the value of rupees [on month's credit], 

3. That the said representations were false, and were then known 
by the defendant to be so, and were made by him with intent to deceive 
and defraud the plaintifi [or to deceive and injure the plaintiff], 

4. That the said E, F, [did not pay for the said goods at the ex- 
piration of the credit aforesaid, or] has not paid for the said rice, and 
the plaintiff has wholly lost the same by reason of the premises, 

[Demand of judgrtient] 


No, 78. 

For polluting the Water under the Plaintiff’s Land, 

{Title,) 

A, S., the above-named plaintiff, states as follows : — 

1. That he is, and at all the times hereinafter mentioned was, 

possessed of certain land called , and situate in , and of 

a well therein, and of water in the said well, and was entitled to the 
use and benefit of the said well and of the said water therein, and to 
have certain springs and streams of water which flowed and ran into the 
said well to supply the same to flow or run without being fouled or 
polluted, 

2. That on the day of 18 , the defendant wrongfully 

fouled and polluted the said well and the said water therein and the 
said springs and streams of water which flowed into the said well, 

3. That by rearon of the premises the said water in the said well 
became impure and unfit for domestic and other necessary purposes, 
and the plaintifl and his family are deprived of the use and benefit of 
the said well and water. 

[Demand of judgment] 


No. 79. 

For carrying on a Noxious Manufacture. 

{Title) 

A. the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at all the times hereinafter mentioned 

was, possessed of certain lands called situate in 

2. That ever since the day of 18 , the defendant has 

wrongfully caused to issue from certain smelting works carried on by 
the defendant large quantities of offensive and unwholesome smoke 
and other vapours and noxious matter, which spread themselves over 
and upon the said lands, and corrupted the air, and settled on the surface 
of the said lands. 

3. That thereby the trees, hedges, herbage, and crops of the plaintiff 
growing on the said lands, were damaged and deteriorated in value, and 
the cattle and live-stock of the plaintiff on the said lands became un- 
healthy, and divers of them were poisoned and died. 
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4, Tbat, by reason of the premises, the plaintiff was unable to 
depasture the said lands with cattle and sheep as he otherwise might 
have done, and was obliged to remove his cattle, sheep, and farming-stock 
therefrom, and has been prevented from having so beneficial and h^ealthy 
a use and occupation of the said lands as be otherwise would have had. 

[Demand of jadgment^ 


No. 80. 

For obstructing a Wat. 

(Title) 

A, jB., the above-named plaintiff, states as follows: — 

1. That the plaintiff is, and at the time hereinafter mentioned was, 

possessed of [a house in the village of ]. 

2. That he was entitled to a right of way from the said [house] over 
a certain field to a public higliWky and back again from the said highway 
over the said field to the said house, for liimself and his servants [with 
vehicles, or on foot] at all times of the year. 

3. Thg,t on the day of 18 , defendant wrongfully ob- 

structed the said way, so that the plaintiff could not pass [with vehicles, 
or on foot, or in any manner] along the said way, [and has ever since 
wrongfully obstructed the same]. 

4. [State special damage, if any) 

[Demand of judgment) 


Another Form, 

1. That the defendant wrougfiriiy dug a trench and heaped up earth 

and stones in the public highway leading from to so as 

to obstruct it. 

2. That thereby the plaintiff, while lawfully passing along the said 
highway, fell over the said earth and stones [or into the said trench], 
and broke his arm, and suffered great pain, and was prevented from 
attending to his business for a long time, and incurred expense for 
medical attendance. 

[Demand of judgment] 

No. 81. 

For DIVERTING A Water-course. 

(Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at the time hereinafter mentioned was, 

possessed of a mill situated on a [stream] known as the , in the 

village of , distiict of 

2. That by reason of such possession the plaintiff was entitled to 
the flow of the said stream for working the said mill. 

3. That on the day of 18 , the defendant, by cutting 

the bank of the said stream, wrongfully diverted the water thereof, so 
that less water ran into the plaintifTs mill. 
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4. That, by reason thereof, the plaintiff has been unable to grind 
more than sacks per day, whereas, before the said diversion of water, 
he was able to grind sacks per day. 

[Demand of judgment] 

No. 82. 

For obstructing a Right to use Water for Irrigation. 

(Title) 

A, B., the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and was at the time hereinafter mentioned, 
possessed of certain lands, situate, &c., and entitled to take and use a 
portion of the water of a certain stream for irrigating the said lands. 

2. That on the day of the defendant prevented the 

plaintiff from taking and using the said portion of the said water as 
aforesaid, by wrongfully obstructing and diverting the said stream. 

[Demand of judgment] 

No. 83. 

For Waste by a Lessee. 

(Title) 

A. the above-named plaintiff, states as follows: — 

1. That on the day of 18 , the defendant hired from 

him [the house JSfo. , Street] for the term of 

2. That the defendant occupied .the same under such hiring. 

3. That during the period of such occupation, the defendant greatly 
injured the premises [defaced the walls, tore up the floors, and broke 
down door.s ; or otherivise specify the injuHes as far as possible]. 

The plaintiff prays judgment for rupees compensation. 

No. 84. 

For Assault and Battery. 

(Tttle) 

A. B., the above-named plaintiff, states as follows : — 

That on the day of 18 , at , the defendant 

assaulted and beat him 

The plaintiff prays judgment for rupees compensation. 

No. 85. 

For Assault and Battery, with special Damage. 

(Title) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

assaulted and beat him until he became insensible. 



FORMS OF PLEADINGS AND DEGREES. 


xzxvii 


2. That the plaintiff was thereby disabled from attending to his 
business for [six weeks thereafter], and was compelled to pay 
rupees for medical attendance, and has been ever since disabled [from 
using his right arm]. [Or otherwise state the damage, as the case may 
fee.] 

[Demand of judgment] 


No. 86. 

For Assault and False Imprisonment. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

assaulted the plaintiff and imprisoned him for days [o?’ 

hours] ; [state special damage, if any, thus : — ] 

2. That by reason thereoT the plaintiff suffered great pain of body 
and mind, and was exposed and injured in liis credit and circumstances, 
and was prevented from carrying on his business and from providing for 
his family by his personal care and attention, and incurred expense in 
obtaining his liberation from the said imprisonment [or otherwise, as 
the case may fee]. 

[Demand of judgment.] 


No. 87. 

For Injuries caused by Negligence on a Railroad. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendants were com- 
mon carriers of passengers by railway between and 

2. That on that day the plaintiff was a passenger in one of the 
carriages of the defendants on the said road. 

3. That while he was such passenger, at [or near the 

station of ; or between the stations of and ], 

a collision occurred on the said railway, caused by the negligence and 
unskilfulness of the defendants’ servants, whereby the plaintiff was 
much injured [having his leg broken, his head cut, fee., and state the 
special ^ma.ge, if any, as], and incurred expense for medical attendance, 
and is permanently disabled from carrying on his former business as [a 
salesman]. 

[Demand of judgment^ 

[Or thus : — 2. That on that day the defendants by their servants 
so negligently and unskilfully drove and managed an engine and a train 
of carriages attached thereto upon and along the defendants’ railway 
which the plaintiff was then lawfully crossing, that the said engine and 
train were driven and struck against the plaintiff, whereby, <feo., as 
in § 3.] 
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No. 88. 

For Injuries caused by Negligent Driving. 

(Titled 

A, B,, the above-named plaintiff, states as follows: — 

1. ^ The plaintiff is a shoemaker, carrying on business at 
The defendant is a merchant of 

2. On the [23rd May 1875], the plaintiff was walking eastward 
along Chowringhee, in the city of Calcutta, at about 3 o’clock in the 
afternoon. He was obliged to cross Harrington Street, which is a street 
running into Chowringhee at right angles. While he was crossing this 
street, and just before he could reach the foot-pavement on the further 
side thereof, a carriage of the defendant’s, drawn by two horses, under 
the charge and control of the defendant’s servants, was negligently, sud- 
denly, and without any warning, turned at a rapid and dangerous pace 
out of Harrington Street into Chowringhee. The pole of the carriage 
struck the plaintiff and knocked him down, and he was much trampled 
by the horses. 

3. By the blow and fall and trampling the plaintiff’s left arm was 
broken, and be was bruised and injured on the side and back, as well as 
internally, and in consequence thereof the plaintiff was for four months 
ill and in suffering, and unable to attend to bis business, and incurred 
heavy medical and other expenses, and sustained great loss of business 
and profits. 

The plaintiff claims rupees damages. 


(Title) 

Written Statement of Defendant 

1. The defendant denies that the carriage mentioned in the plaint 

was the defendant’s carriage, or that it was under the charge or control 
of the defendant’s servants. The carriage belonged to [Messrs. E, F. 
and 0. H.l of Street, Calcutta, livery stable-keepers, employed 

by the defendant to^ supply him with carriages and horses ; and the 
person under whose charge and control the said carriage was, was the 
servant of the, said [Messrs. E. F, and G. H) 

2. The defendant does not adtnit that the said carriage was turned 
out of Harrington Street either negligently, suddenly, or without warning, 
or at a rapid or dangerous pace. 

3. The defendant says that the plaintiff might and could, by the 
exercise of reasonable care and diligence, have seen the said carriage 
approaching him, and avoided any collision with it. 

4. The defendant does not admit the statements of the third para- 
graph of the plaint. 


No. 89. 

For Libel; the Words being libellous in themselves. 

(Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

published in a newspaper, called the [or in a letter addressed 

to E. F.J, the following words concerning the plaintiff: — 
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forth the words used,} 

2. That the said publication was false and malicious. 

[Demand of judgment] 

Note. — the libel was in a language not the langnage of the Gonrt, set ont the libel 
verhatim in the foreign language in which it was published, and then proceed 
thus : — “ Which said words, being translated into the language, hare 

the meaning and effect following, and were so understood by the persons to whom 
they were so published, that is to say \Jiere set out a literal translation of the 
Ubsl in the Imiguage of the Court.] 


No. 90. 

For Libel: the Words not being libellous in themselves. 

{Titled 

A. B., the above-named plain tiflf, states as follows : — 

• Ir That the plaintiff [is, and] was, on and before the day of 
18 , a merchant doing business in the city of 

2. That on the day of 18 , at , the defendant 

published in a newspaper, called the • \or in a letter addressed to 

E. F., or otherwise how puhlished], the following words concerning the 
plaintiff : — 

[“J.. B, of this city has modestly retired to foreign lands. It is said 
tliat creditors to the amount of rupees are anxiously seeking 

his address.”] 

3. That the defendant meant thereby that [the plaintiff had ab* 
sconded to avoid his creditors, and with intent to defraud them], 

4. That the said publication was false and malicious. 

[Demand of judgment] 


No. 91. 

For Slander ; the Words being actionable in themselves. 

{Title.) 

A, B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

falsely and maliciously spoke, in the hearing of E. F [or sundry per- 
sons], the following words concerning the plaintiff: [“ He is a thief.”] 

2. That, in consequence of the said words, the plaintiff lost his 

situation as in the employ of 

[Demand of judgment] 


No. 92. 

For Slander ; the Words not being actionable in themselves. 

{Titled 

A, B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

falsely and maliciously said to one E. F. concerning the plaintiff: [“ He 
is a young man of remarkably easy conscience”]. 
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2. That the plaintiff was then seeking employment as a clerk, and 
the defendant meant, by the said words, that the plaintiff was not trust- 
wort hy as a clerk. 

3. That in consequence of the said words [the said E, F. refused to 
employ the plaintiff as a clerk]. 

[Demand of judgment] 


No. 93. 

For Malicious Prosecution. 

{Title,) 

A, B,, the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant 

obtained a warrant of arrest from [a magistrate of the said city, 

or, as the case may ie] on a charge of , , and the plaintiff* was 

arrested thereon, and imprisoned for or hours, and gave bail in the 
sum of rupees to obtain his release]. 

2.. That, in so doing, the defendant acted maliciously and without 
reasonable or probable cause. 

3. That on the day of 18 , the said magistrate dis- 

missed the complaint of the defendant, and acquitted the plaintiff. 

4. That many persons, whose names are unknown to the plaintiff, 
hearing of the said arrest, and supposing the plaititiff to be a criminal, 
have ceased to do business with him ; or, that, in consequence of the 
said arrest, the plaintiff lost his situation as clerk to one E, F, ; or, that 
by reason of the premises the plaintiff suffered pain of body and mind, 
and was prevented from transacting his business, and was injured ii\ his 
credit, and incurred expense in obtaining his release from the said im- 
prisonment and in defending himself against the said complaint, 

[Demand oj judgment] 

D.— PLAINTS IN SUITS FOE SPECIFIC PEOPERTY. 

No. 94. 

By the Absolute Owner for the Possession of 
Immoveable Property, 

{Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. That X, Y. was the absolute owner [of the estate, or the share 

of the estate, called , situate in the district of , the 

Government-revenue of which is rupees and the estimated value 

rupees, or of the house No. , Street, in the town of 

Calcutta, the estimated value of whicli is rupees ]. 

2. That on the day of 18 , Z. illegally dispossessed 

the said X. T, of the said estate [or share, or house]. 

3. That the said X, Y, has since died intestate, leaving the plaint* 
iff, the said A, B,, bis heir him surviving. 
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4. That the defendant withholds the possession of the estate [or 
share or house] from the plaintiff. 

The plaintiff prays judgment : 

(1) for the possession of the said premises ; 

(2) for rupees compensation for withholding the same. 


Another Form. 

A, B., the above-named plaintiff, states as follows : — 

1. On the day of , the plaintiff, by an instrument in 

writing, let to the defendant a house and premises [No. 52, Russell 
Street, in the ] for a term of five years from the day of 

, at the monthly rent of 300 rupees. 

2. By the said instrument the defendant covenanted to keep the 
said house and premises in good and tenantable repair. 

3. The said instrument also contained a clause of re-entry, enti- 
tling the plaintiff to re-enter upon the said house and premises, in case 
tlie rent thereby reserved, whether demanded or not, should be in 
arrear for twenty-one daj^s, or in case the defendant should make 
default in the performance of any covenant upon his part to be 
performed. 

4. On the day of 18 , a month’s rent became due, 

and on the day of 18 , another month’s rent became due ; 

on the day of 18 , both had been in arrear for twenty-one 

days, and both are still due. 

5. On the same day of 18 , the house and premises 

were not and are not now in good or tenantable repair, and it would 
require the expenditure of a large sum of money to reinstate the same 
in good and tenantable repair, and the plaintiff’s reversion is much 
depreciated in value. The plaintiff claims 

(1) possession of the said house and premises ; 

(2) rupees for arrears of rent ; 

(3) rupees compensation for the defendant’s breach of his 
covenant to repair ; 

(4) rupees for the occupation of the house and premises 

from the day of 18 , to the day of recovering possession. 


No. 95. 

By the Tenant. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That one E, F. is the absolute owner of [a piece of land in the 

town of Calcutta , bounded as follows : ], the estimated 

value of which is rupees 

2. That on the day of ' 18 , the said E. F. let the said 

premises to the plaintiff for years, from 

3. That the defendant withholds the possession thereof from the 
plaintiff. 

{JDevfiand of judgTnent'] 

F 
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No. 96. 

For Moveable Property wrongfully taken. 

(Title.) 

A. the above-named plaintitf, states as follows: — 

1. That on the day of 18 , plaintiff owned [or was 

possessed of] one hundred barrels of flour, the estimated value of which 
is rupees. 

2. That on that day, at , the defendant took the same. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees, in case 
such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 


No. 97. 

For Moveables wrongfully detained. 

(Title.) 

A. B.t the above-named plaintiff, states as follows : — 

1. That on <he day of 18 , plaintiff owned [or state 

facta showing a Hght to the y)ossession] the goods mentioned in the 
schedule hereto annexed [or describe the goodly the estiu)ated value of 
which is rupees. 

2. That from that day until the commencement of this suit, the 
defendant has detained the same from the plaintiff. 

3. That before the comme icoment of this suit, to wit, on the 

day of 18 , the plaintiff demanded the same from the defend- 

ant, but he refused to deliver them. 

The plaintiff* prays judgment : 

(1) for the possession of the said goods, or for rupees, in case 
such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 

The schedule. 


No. 98. 

Against a Fraudulent Purchaser and his Transferee with 

Notice. 

(Title) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

[0. D.], for the purpose of inducing the plaintiff to sell him certain 
goods, represented to the plaintiff that [he was solvent, and worth 
rupees over all his liabilities]. 

2. That the plaintiff was thereby induced to sell and deliver to the 
said C. i). [one hundred boxes of tea], the estimated value of which 
is ' rupees. 
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3. That the said representations were false, and were then known 
by the said C, D, to bo so. [Or, That at the time of making the said- 
representations, the said 0. D. was insolvent, and knew himself to be so.] 

4. That the said O. D. afterwards transferred the said goods to the 
defendant E, F, without consideration [or who had notice of the falsity 
of the representation]. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees, in case 
Buch possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 


J&.— PLA.INTS IN SUITS FOR SPECIAL RELIEF. 

No. 99. 

Foil Rescission of a Contract on the Ground op Mistake. 

• (Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. That on the day of * 18 , the defendant represented 

to the plaintiff that a certain piece of ground belonging to the defend- 
ant, situated at , contained [ten high As]. 

2. That the plaintiff was thereby induced to purchase the same 
a’u the price of rupees in the btdief that the said representation was 
true, and signed an instriimeot of agreement, of which a copy is hereto 
annexed. But no conve 3 ^ance of the same has been executed to him. 

3. That on the day of 18 , the plaintiff paid the 

defendant rupees as part of such pnrchase-ra()ue 3 \ 

4. That the said piece of^iound contained in fact only [five 
bighA'^]. 

The plaintiff pravs judgment : 

(1) for rupees, with interest from the day of 18 ; 

(2) that the said agreement of purchase be delivered up and can- 
celled. 


No. 100. 

For an Injunction restraining Waste. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That plaintiff is the absolute owner of [describe the property], 

2. That the defendant is in possession of the same under a lease 
from the plaintiff. 

3. That the defendant has [cut down a number of valuable trees, 
and threatens to cut down many more for the purpose of sale] without 
the consent of the plaintiff. 

The plaintiff prays judgment, that the defendant be r€*strained by 
injunction from committing or permitting any further waste on the 
said premises. 

[Pecuniary compensation might also he prayed.] ' 
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No. 101. 

For Abatement of a Nuisance. 

{Title) 

A, 5., the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all the times hereinafter mentioned was, 

the absolute owner of [the house No. , Street, Calcutta]. 

2. That the defendant is, and at all the said times was, the absolute 

owner of [a plot of ground in the same street ]. 

3. That on the day of 18 , the defendant erected 

upon his said plot a slaughter-house, and still maintains the same ; and 
from that day until the present time lias continually caused cattle to be 
brought and killed there [and has caused the blood and offal to be 
thrown into the street opposite the said house of the plaintiff]. 

4. That [the plaintiff has been compelled, by reason of the pre- 
mises, to abandon the said house, and has been unable to rent the 
samel. 

The plaintiff prays judgment, that the said nuisance be abated. 

No. 102. 

For an Injunction against the Diversion of a Water-course. 

{Title) 

A, B,, the above-named plaintiff, states as follows : — 

[As in FormNo. 81) 

The plaintiff prays judgment, that the defendant be restrained by 
injunction from diverting the water as aforesaid. 

No. 103. 

For Restoration of Moveable Property threatened with 
Destruction, and for an Injunction. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all times hereinafter mentioned was, the 
owner of [a portrait of his grandfather, which was executed by an emi- 
nent painter], and of which no duplicate exists \pr state any facts 
showing that the property is of a kind that cannot he replaced by 
money], 

2. That on the day of 18 , he deposited the same for 

safe keeping with the defendant. 

3. That on the day of 18 , he demanded the same 

from the defendant, and offered to pay all reasonable charges for the 
storage of the same. 

4. That the defendant refuses to deliver the same to the plaintiff, 
and threatens to conceal, dispose of, cut, or injure the same if required 
to deliver it up. 
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5. That DO pecuniary compensation would be an adequate compen- 
sation to the plaintiff for the loss of the said [painting]. 

The plaintiff prays judgment : 

(1) that the defendant be restrained by injunction from dis- 

posing of, injuring, or concealing the said [painting]; 

(2) that he return the same to the plaintiff. 


No. 104. 

Interpleader. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That before the date of the claims hereinafter mentioned, one 

G. H. deposited with the plaintiff [deacHbe the property] for 

[safe keeping]. 

2. That the defendant, ft D., claims the same [under an alleged 
assignment thereof to him from the said G. H.]. 

3. That the defendant, E. F., also plaims the same [under an order 
of the said G. H. transferring the same to him]. 

4. That the plaintiff is ignorant of the respective rights of the 

defendants. • 

5. That he has no claim upon the said property, and is ready and 
willing to deliver it to such persons as the Court shall direct. 

6. That this suit is not brought by collusion with either of the de- 
fendants. 

The plaintiff prays judgment : 

(1) that the defendants be restrained, by injunction, from 

taking any proceedings against the plaintiff in relation 
thereto ; 

(2) that they be required to interplead together concerning 

their claims to the said property ; 

[(3) that some person be authorized to receive the said pro- 
perty pending such litigation ;] 

(4) that upon delivering the same to such [person], the plaint- 
iff be discharged from all liability to either of the 
defendants in relation thereto. 


No. 105. 

Administration by Creditor. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. E. F., late of , was at the time of his death, and his 

estate still is, indebted to the plaintiff in the sum of [here insert 
nature of debt and security, if any], 

2. The said E. F. made his will, dated the day of , and 

thereof appointed 0. D., executor [or devised his estate in trust, &c., or 
died intestate, as the case may be]. 
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3. Th^v said will was proved by the said 0. JD. [or letters of admi- 
oistration were granted, &c.]. 

4. The defendant has possessed himself of the moveable [and im- 
moveable, or the proceeds of the immoveable] property of the said E, F., 
and has not paid the plaintiff his said debt. 

5. The said E. F. died on or about the day of 

6. The plaintiff prays that an account may be taken of the move- 
able [and immoveable] property of the said E, F., deceased, and that the 
same may be administered under the decree of the Court. 


No. 106. 

Administration by Specific Legatee. 

{Title,) 

[Alter Form No, 105 thus : — ] 

[Omit 'paragraph 1, and com'mence paragraph 2 — ] E, late 
of , duly made his last will, dated the day of , and 

thereof appointed G, D, executor, and by such will bequeathed to the 
plaintiff [here state the specific legacy\ 

For paragraph 4, substitute — 

The defendant is in possession of the moveable property of the said 
E, F,f and, amongst other things, of the said [Jiere name the subject of 
the specific bequest]. 

For the commencement of paragraph 6 substitute — 

The plaintiff prays that the defendant may be ordered to deliver to 
him the said [ftere name the subject of the specific bequest], or that, &c. 


■ No. 107. 

Administration by Pecuniary Legatee. 

{Title) 

[Alter Form No, 105 thus : — ] 

[Omit paragraph 1, and substitute for paragraph 2 — ] E, F,, late 
of , duly made his last will, dated the day of , and 

thereof appointed C, D. executor, and by such will bequeathed to the 
plaintiff a legacy of rupees.’ 

I'm, paragraph 4, substitute “ legacy” for “ debt.” 

Another Form, 

Between j&. P. ... ... ... ... Plaintiff, 

and 

G,H, ... ... ... ... Defendant, 

E, F,, the above-named plaintiff, states as follows : — 

A, B,, of K., in the , duly made his last will, dated the [first 
day of llarch 1873J, whereby be appointed the defendant and M, N. 
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[who (lied in the testator's life-time] executors thereof, and bequeathed 
his property, whether moveable or immoveable, to his executors in 
trust, to pay the rents and income thereof to the plaintiff for his life ; 
and after his decease, and in default of his having a son who should 
attain twenty-one, or a daughter who should attain that age or marry, 
upon trust as to liis immoveable property for the person who would be 
the testator's heir-at-law, and as to his moveable property for the per- 
sons who would be the testator’s next-of-kin if he had died intestate at 
the time of the death of the plaintiff, and such failure of his issue as 
aforesaid. 

2. The testator died on the [first day of July 1878], and his will 
was proved by the defendant on the [fourth day of October 1878]. 
The plaintiff has not been married. 

3. The testator was at bis death entitled to moveable and im- 
moveable property ; the defendant entered into the receipt of the rents 
of the immoveable property, and got in the moveable property ; be has 
sold some part of the immoveable property. 

The plaintiff claims — 

(1) to have the moveable and immoveable property of A. B, 

administered in this Court, and for that purpose to 
have all proper directions given and accounts taken. 

(2) such further or other relief as the nature of the case may 

require. 


Between E, F. 


and 


0,H. 


... Plaintiff t 


... Defendant 


Written Statement of Defendant 

1. A, B.*8 will contained a charge of debts ; he died insolvent ; he 
was entitled at his death to some immoveable property which the de- 
fendant sold, and which produced the nett sum of rupees , and the 
testat('r had some moveable property which the defendant got in, and 
whicl) produced the nett sum of rupees 

2. The defendant applied the whole of the said sums and the sum 
of rupees which the defendant received from rents of the immove- 
able property in the payment ot the funeral and testamentary expenses 
and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to 
the plaintiff on the [tenth day of January 187o], and offered the plaintiff 
free access to the vouchers to verify such accounts, but he declined to 
avail himself of the defendant’s offer. 

4. The defendant submits that the plaintiff ought to pay the costs 
of this suit. 
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No. 108. 

Execution of Trusts. 

In the Court of at 

Civil Suit No. 

A. jB., of ... Plaintifi, 

against 

C. D., of , the beneficiary [or one 

of the beneficiaries], Defendant. 

A. jB., the above-named plaintiff, states as follows : — 

1. That he is one of the trustees under an instrument of settle- 
ment bearing date on or about the day of , made upon the 

marriage of E. F. and Q. H., the father and mother of the defend- 
ant \or an instrument of assignment of the estate and effects of E, F. 
for the benefit of G. D,, the defendant, aiid* other the creditors of E. F.]. 

2. The said A. B. has taken upon himself the burden of the said 
trust, and is in possession of {or of the proceeds of] the moveable and 
immoveable property conveyed [or assigned] by the before-mentioned 
deed. 

3. The said 0. D. claims to be entitled to a beneficial interest under 
the before-mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits 
of the said immoveable property [and the proceeds of the sale of the 
said, or of part of the said, immoveable property, or moveable, cw* the 
proceeds of the sale of, or of part of, the said moveable property, or the 
profits accruing to the plaintiff as such trustee in the execution of the 
said trust] ; and he prays that the Co'urt will take the accounts of the said 
trust, and also that the whole of the said trust-estate may be administered 
in the Court for the benefit of the said (7. D., the defendant, and all other 
persons who may be interested in such administration, in the presence 
of the said G, D. and such other persons so interested as the Court may 
direct, or that the said C. D. may shew good cause to the contrary. 

[N. B. — Where the svdt is hy a henefida/iry, the pladnt ma/y he modelled, mntatis mntan- 
dis, on. the plaM hy a legatee,'] 


No, 109. 

Foreclosube or Sale. 

(TiUe.) 

A. B., the above-named plaintiff, states as follows : — 

1. By a mortgage-deed, dated the day of 18 , a house 

with the garden and appurtenances,, situated within the jurisdiction of 
this Court, were conveyed by the defendant to him, the plaintiff, his 
heirs [or executors, administrators], and assigns, for securing the principal 
sum of Rs. together with interest thereon at the rate of Rs. 
per centum per annum, subject to redemption upon payment by the 
said defendant of the said principal and interest at a day long since past. 
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2. There is now due from the defendant to the plaintiff the sum of 

Us. for principal and interest on the said mortgage. 

3. The plaintiff prays {a) that the Court will order the defendant 
to pay him the said sum of Rs. , with such further interest as may 
accrue between the filing of the plaint and the day of payment, and 
also the costs of this suit, on some day to be named by the Court, 
and in default that the right to redeem the said mortgaged pre- 
mises may be foreclosed, and the plaintiff placed in possess ion of the 
same premises ; or (6) that the said premises may be sold, and the pro- 
ceeds applied in and towards the payment of the amount of the said 
principal, interest, and costs ; and (c) that if such proceeds shall not be 
sufficient for the payment in full of such amount, the defendant do pay 
to the plaintiff the amount of the deficiency with interest thereon at 
the rate of six per cent, per annum until realization ; and (d) that for 
that purpose all proper directions may be given and accounts taken by 
the Court. 


No. 110. 

Redemption. 

(Title.) 

[Alter Form No. 109 thus : — ] 

Transpose parties and also the facts in paragraph 1. 

For paragraph 2, substitute — 

2. There is now due from the plaintift to the defendant for princi- 
pal and interest on the said mortgage, the sum of Rs. • , which the 

plaintiff is ready and willing to pay to the defendant^ of which the 
defendant, before filing this plaint, ‘had notice. 

For paragraph 3, substitute — 

The plaintiff prays that lie may redeem the said premises, aiid that 
the defendant may be ordered to re-convey tlie same to him upon pay- 
ment of the said sum of Rs. and interest, with such costs (if any) 

as the Court may order, upon a day to be named by the Court, and 
that the Court will give all proper directions for tho preparation and 
execution of such re-conveyance and doing such other acts as may be 
necessary to put him into possession of the said premises, freed from 
the said mortgage. 


No. 111. 

Specific Performance. (No* 1.) 

(Title.) 

A. J?., the above-named plaintiff, states as follows : — 

1. By an agreement, dated the day of , and signed by 

the above-named defendant, 0, J5., he the said C, D. contracted to buy 
of [or sell to] him certain immoveable property therein described and 
referred to, for the sum of . rupees. 

2. He has applied to the said C. D. specifically to perform the said 
agreement on his part, but he has not done so. 


G 
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3. The said A. B, has been and still is ready and willing specifically 
to perform the agreement on his part, of which the said G. D. has had 
notice. 

4. The plaintiff prays that the Court will order the said C. D. spe- 
cifically to perform the said agreement and to do all acts necessary to 
put the said A. B. in full possession of the said property \or to accept 
a conveyance and possession of the said property], and to pay the costs 
of the suit. 

[N.B. — In suit for delm&try up, to he cancelled, of any agreement, omit paragraphs 2 and 
3, and suhsUtfute a ponograph stating generallg the grounds for requiring the agreement to he 
delivered up to he cancelled — such as, that the plaintiff signed it by mistake, under d/u/ress, 
or hy the frond of the defendant — and alter the prayer according to the relief sought^ 


No. 112. 

Specific Performance. (No. 2.) 

(TiUe.) ^ 

A, j5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant was abso- 

lutely entitled to certain immoveable property described in the agree- 
ment hereto annexed. 

2. That on the same day, the plaintiff and defendant entered into 
an agreement, under their hands, a copy of which is hereto ainnexed. 

3. That on the day of 18 , the plaintiff tendered 

rupees to the defendant, and demanded a conveyance of the said 
property. 

‘4. That on the day of 18 , the plaintiff again de- 

manded such conveyance. [Or that the defendant refused to convey 
the same to the plaintiff.] 

6. That the defendant has not executed such conveyance. 

6. That the plaintiff is still ready and willing to pay the purchase- 
money of the said property to the defendant. 

The plaintiff prays judgment : 

' (1) that the defendant execute to the plaintiff a sufficient 

conveyance of the said property [ following the terms of 
the agreemenf] ; 

(2) for rupees compensation for withholding the same. 


Na 113. 

Partnership. 

{Title) 

A, the above-named plaintiff, states as follows 

1. He and the said 0, D., the defendant, have been, for the space^ 
of years [or months] last pas^ carrying on business together at 

, within the jurisdiction of this Court, under certain articles of 
partnership in writing, signed by them rejspectively [or under a certain 
deed sealed and executed b^ them respectively, or under a verbal agree- 
ment between them, the said plaintiff and defendant]. 
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2. Divers disputes and differences Have arisen between the plaintiff 
and defendant as such partners, whereby it has become impossible to 
carry on the said business in partnership with advantage to th© 
partners. 

3. The plaintiff desires to have the said partnership dissolved, and 
he is ready and willing to bear his share of the debts and obligations 
of the partnership according to the terms of the said articles [or deed> 
or agreement]. 

4. The plaintiff prays the Court to decree a dissolution of the said 
partnership, and that the accounts of the said partnership-trading may 
be taken by the Court, and the assets thereof realized, and that each 
party may be ordered to pay into Court any balance due from him 
upon such partnership-account, and that the debts and liabilities of the 
said partnership may be paid and discharged, and that the costs of the 
suit may be paid, out of the partnership-assets, and that any balance 
remaining of such assets, after such payment and discharge, and the 
payment of the said costs, may be divided between the plaintiff and 
defendant, according to tiie terms of the said articles for deed, or agree- 
ment], or that, if the said assets shall prove insufficient, he the plaintiff 
and the said defendant may be ordered to contribute in such proportions 
as shall be just to a fund to be raised for the payment and discharge 
of such debts, liabilities, and costs. And to give such other relief as 
the Court shall think fit. 

This plaint was filed by of , pleader for the 

plaintiff, , [or by ]. 

[N. B . — In suits for winding -up of any partnership ^ omit the prayer for dissolution ; 
hut instea/d thereof insert a paragraph stating the fact of the partnership ha/uing been 

dissol/ued,2 
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Money lent. 
Several demands. 

Rent. 

Balaiy, &o. 

Interest. 

General average. 

Freight, Ao. 

Banker’s 

balance. 

Fees, Ac., as 
pleader. 


Forms of Concise Statements. 


[Code of Civil Procedure, section 58.] 

The plaintiff’s claim is rs. for money lent [and 
interest]. 

The plaintiff’s claim is rs., whereof rs. is 
for the price of goods sold, and rs. for money lent, 
and rs. for interest. 

The plaintiff’s claim is rs. for arrears of rent. 

The plaintiff’s claim is rs. for arrears of salary 

as a clerk [or as ths case may he\. 

The plaintiff’s claim is rs. for interest upon 

money lent. 

The plaintiff’s claim is rs. for a general average 
contribution. 

The plaintiffs claim is rs. for freight and de- 


murrage. j j 

The plaintiff’s claim IS rs.for money deposited 
with the defendant a banker. 

The plaintiff’s claim is rs. for fees for work 

done land rs., money expended] as a pleader. 
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Fobms of Concise Statements — contmiud. 


CommiBsion. 

Hedical 
attendance, Ac. 

Betnm of 
premium. 

Warehouse rent. 

Oarringe of 
goods. 

Use and occu- 
pation of bonse. 

Hire of goods. 

Work done. 

Board and 
lodging. 

Schooling. 
Money received. 


Fees of ofSce. 


Money over-paid. 


Betum of 
money by 
stake-holder. 

Money won 
^>otti stake- 
holder. 

Money entrusted 
to agent. 

Money obtained 
by fraud. 

Money paid by 
mistake. 

Money paid 
for considera- 
tion which has 
failed. 


The plaiDtifiTs claim is rs. for commission 
earned as [state character — as auctioneer, cotton- 
broker, &c.]. 

The plaintiffs claim is rs. for medical attend- 
ances. 

The plaintiffs claim is rs. for a return of pre- 

miums paid upon policies of insurance. 

The plaintiffs claim is rs. for the warehousing 
of goods. 

The plaintiff’s claim is rs. for the carriage of 
goods by railway. 

The plaintiffs claim is rs. for the use and occu- 
pation of a house. 

The plaintiffs claim is rs. for the hire of 

[furniture]. 

The ^aintiff’s claim is rs. for work done as a 
[surveyor]. 

The plaintiffs claim is rs. for board and lodg- 

ing. 

The plaintiffs claim is rs. for the [board, lodg- 

ing, and] tuition of X. Y. 

The plaintiff’s claim is rs. for money received 
by the defendant as pleader [or factor, or collector, or, 
<fec.] of the plaintiff. 

The plaintiffs claim is rs. for fees received by 
the defendant under colour of the office of 

The plaintiffs claim is rs. for a return of money 
overcharged for the carriage of goods by railway. 

The plaintiffs claim is rs, for a return of fees 
overcharged by the defendant as 

The plaintiffs claim is rs. for a return of money 
deposited with the defendant as stake-holder. 

The plaintiffs claim is rs. for money entrusted 
to the defendant as stake-holder, and become payable 
to plaintiff. 

The plaintiffs claim is rs. for a return of money 
entrusted to the defendant as agent of the plaintiff. 

The plaintiffs claim is rs. for a return of money 
obtained from the plaintiff by fraud. 

The plaintiffs claim is rs. for a return of money 
paid to the defendant by mistake. 

The plaintiffs claim is rs. for a return of money 
paid to the defendant for [work to be done, or work 
left undone ; or a bill to be taken up, or a bill not 
taken up, or, &c!\. 

The plaintiffs claim is rs. for a return of money 
paid as a deposit upon shares to be allotted. 
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Money paid 
by surety for 
defendant. 

Bent paid. 

Money paid on 

acooinmodation- 

bill. 

Contribution by 
surety. 


By co-debtor. 


Money paid for 
calls. 

Money payable 
under award. 

Life- policy. 

Money bond. 

Foreign judg- 
ment. 

Bills of exchange, 

Ac. 


Snrety. 


CaUi. 


The plaintiff s claim is rs. for money paid for 

the defendant as his surety. 

The plaintiffs claim is rs. for money paid for 
rent due by the defendant. 

The plaintiff s claim is rs. upon a bill of ex- 

change accepted [or indorsed] for the defendant’s ac- 
commodation. 

The plaintiffs claim is rs. for a contribution in 
respect of money paid by the plaintiff as surety. 

The plaintiffs claim is rs. for a contribution in 
respect of a joint debt of the plaintiff and the defend- 
ant, paid by the plaintiff. 

The plaintiffs claim is rs. for money paid for 

calls upon shares, against which the defendant was 
bound to indemnify the plaintiff. 

The plaintiffs claim is rs. for money payable 

under an award. , 

The plaintiff’s claim is rs. upon a policy of in- 
surance upon the life of X. F., deceased. 

The plaintiffs claim is rs. upon a bond to secure 
payment of rs. and interest. 

The plaintiff’s claims is rs. upon a judgment of 
the Court in [the Empire of Eussia], 

The plaintiff’s claim is rs. upon a cheque drawn 

by the defendant. 

The plaintiffs claim is rs. upon a bill of ex- 

change accepted \or drawn, or indorsed] by the defendant. 

The plaintiff’s claim is rs. upon a promissory 
note made [or indoised] by the defendant. 

The plaintiff’s claim is rs. against the defend- 
ant, A, B.y as acceptor, and against the defendant. C. D,, 
as drawer, [or indorser] of a bill of exchange. 

The plaintiffs claim is rs. against the defend- 
ant as surety foi the price of goods sold. 

The plaintiffs claim is rs. against the defend- 
ant, A, B., as principal, and against the defendant, G. B., 
as surety, for the price of goods sold [or for arrears of 
rent, or for money lent, or for money received by ther 
defendant, A, B., as traveller for the plaintiff, or, cfec.J. 

The plaintiffs claim is rs. for calls upon shares. 

Indorsement for Costs, 

[Add to the above forms] and rs. for costs ; and 
if the amount claimed be paid to the plaintiff or his 
pleader within days [or, if the summons is to be 

served out of the jurisdiction, insert the time for ap- 
pearance limited by the order] from the service hereof, 
further proceedings will be stayed. 
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Forms of Concise Statements — continued 


Agent, Ac. 


ApprentiooB. 


Arbitration. 
Assanlt, Ac. 

By bxLBband 
and wife. 

Against bnsband 
and wife. 

Pleader. 

Bailment. 


Pledge. 


Hire. 


Banker. 

Bill. 

Bond. 

Carrier. 


Damages and other Claims. 

The plaiotifiTs claim is for damages for breach of a 
contract to employ the plaintiff as traveller. 

The plaintiff's claim is for damages for wrongful 
dismissal from the defendants's employment as traveller 
[and rs. for arrears of wages]. 

The plaintiffs claim is for damages for the defend* 
ant’s wrongfully quitting the plaintiff’s employment as 
manager. 

The plaintiff’s claim is for damages for breach of 
duty as factor [or, of the plaintiff [and rs. for 

money received as factor, or, ScJ]. 

The plaintiff’s claim is for damages for breach of 
the terms of a deed of apprenticeship of X. T. to the 
defendant [or plaintiff]. 

The plaintiff's claim is for damages for non-com- 
pliance with the award of X. Y. 

The plaintiff’s claim is for damages for assault [and 
false imprisonment, and for malicious prosecution]. 

The plaintiff's claim is for damages for assault and 
false imprisonment of the plaintiff, C. D. 

The plaintiff’s claim is for damages for assault by 
the defendant, 0. D. 

The plaintiff’s claim is for damages for injury by 
the defendant’s negligence as pleader of the plaintiff. 

The plaintiff’s claim is for damages for negligence 
in the custody of goods [and for wrongfully detaining 
the samel. 

The plaintiff’s claim is for damages for negligence 
in the keeping of goods pawned [and for wrongfully de- 
taining the same]. 

The plaintiff’s claim is for damages for negligence 
in the custody of furniture [or a carriage] lent on hire 
[and for wrongfully, <&c.]. 

The plaintiff's claim is for damages for wrongfully 
neglecting [or refusing] to pay the plaintiff's cheque. 

The plaintiff’s claim is for damages for breach of 
a contract to accept the plaintiff’s drafts. 

The plaintiff’s claim is upon a bond conditioned 
not to carry on the trade of a 

The plaintiff’s claim is for damages for refusing to 
carry the plaintiff’s goods by railway. 

The plaintiffs claim is for damages for refusing to 
carry the plaintiff by railway. 

The plaintiffs claim is for damages for breach of 
duty in and about the carriage and delivery of coals by 
railway. 
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Forms of Concise Statements — continued. 


Carrier. 


Charter-party. 


Claim for retnm 
of goods ; da- 
mages. 

Damages for de- 
priving of goods. 

Defamation. 

Wrongful dis- 
tress. 


Ejectment. 


To establish title 
and recover rents. 


Fishery. 

Fraud. 


Guarantee. 


Insurance. 


Fire-insurance. 


Landlord and ten- 
ant. 


The’^plaintiffs claim is for damages for breach of 
duty in and about the carriage and delivery of machi-' 
nery by sea. 

The plaintiffs claim is for damages for breach of 
charter-party of ship [Mary], 

The plaintiffs claim is for return of household fur- 
niture [or, or their value, and for damages for de- 
taining the same. 

The plaintiffs claim is for wrongfully depriving 
plaintiff of goods, household furniture, &c. 

The plaintiff’s claim is for damages for libel. 

The plaintiffs claim is for damages for slander. 

The plaintiffs claim is for damages for improperly 
distraining, 

\ThiB Form Wwll he sufficient, whether the distress com^ 
plained of be wrongful, or excessive, or irregular.] 

The plaintiffs claim is to recover possei^ion of a 
house, lUv. , in Street, or of a farm, called 

Blackacre, situate in the of in the 

of . 

The plaintiffs claim is to establish his title to [here 
describe property], and to recover the rents thereof, 

[The two previous Forms may be combined^ 

The plaintiff s claim is for damages, for infringe- 
ment of the plaintiff s right of fishing. 

The plaintiffs claim is for damages for fraudulent 
misrepresentation on the sale of a horse [or a business, 
or shares, or, <&c.]. 

The plaintiffs claim is for damages for fraudulent 
misrepresentation of the credit ol A. B, i r 

The plaintiffs claim is for damages for breach of a 
contract of guarantee for ii. B. 

The plaintiffs claim is for damages for breach of a 
contract to indemnify the plaintiff as the defendant s 
agent to distrain. 

The plaintiff’s claim is for a loss under a policy 
upon the ship [Boyal CharteT^, and freight of cargo 
[or for return of premiums]. 

[This Form shall be sufficient, whether the loss 
claimed be total or partial-] 

The plaintiffs claim is for a loss under a policy of 
fire-insurance upon house and furniture. 

The plaintiffs claim is for damages for breach oi a 

contract to insure a house. a. i. i. r 

The plaintiff’s claim is for damages for breach ot a 
contract to keep a house in repair. 
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Fobhs of CioNCisE Statements — continued. 


Landlord and ten- 
ant. 

Medical man. 

Mischierona ani 
mal. 

Negligence. 


Act XIII. of 1855. 

Promise of mar- 
riage. 

Sale of goods. 


Sale of land. 


Trespass on 
land. 


Support. 


The plaintiff’s claim is for damages for breaches of 
covenants contained in a lease of a farm. 

The plaintifiTs* claim is for damages for injury to the 
plaintiff from the defendants negligence as a medical 
man. 

The plaintiffs claim is for damages for injury by 
the defendant’s dog. 

The plaintiffs claim is for damages for injury to 
the plaintiff by the negligent driving of the defendant 
or his servants. 

The plaintiff’s claim is for damages for injury to the 
plaintiff while a passenger on the defendant’s railway by 
the negligence of the defendant’s servants. 

The plaintiff’s claim is for damages for injury to 
the plaintiff at the defendant’s railway-station from the 
defective condition of the station. 

The plaintiffs claim is as executor of A. B., deceas- 
ed, for damages for the death of the said A, 5., from 
injuries received while a passenger on the defendant's 
railway, by the negligence of the defendant’s servants. 

The plaintiff’s claim is for damages for breach of 
promise of marriage. 

The plaintiff* s claim is for damages for breach of 
contract to accept and pay for goods. 

The plaintiff’s claim is for damages for non-delivery 
[or short delivery, or defective quality, or other breach 
of contract of sal^ of cotton [or, &c\. 

The plaintiff s claim is for damages for breach of 
warranty of a horse. 

The plaintiff’s claim is for damages for breach of a 
contract to sell for purchase] land. 

The plaintiffs claim is for damages for breach of a 
contract to let [or take] a house. 

The plaintiff’s claim is for damages for breach of a 
contract to sell [or purchase] the lease, with good-will, 
fixtures, and stock-in-trade of a public-house. 

The plaintiffs claim is for damages for breach of 
covenant for title [or for quiet enjoyment, or, c&c.] in a 
conveyance of land. 

The plaintiffs claim is for damages for wrongfully 
entering the plaintiff’s land and drawing water from his 
well [or cutting his grass, or felling his timber, or pull- 
ing down his fences, or removing his gate, or using his 
road or path, or crossing his field, or depositing sand 
there, or carrying away gravel from thence, or carry- 
ing away stones from his river]. 

The plaintiff’s claim is for damages for wrongfully 
taking away the support of plaintiff’s land [o 9 * house, or 
mine]. 
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Forms of Concise Statemtents — contiifiued. 

Way. plaintifiTs claim is for damages for wrongfully 

obstructing a way [public highway, or private way]. 

The plain tm*s claim is for damages for wrongfully 
Water-oontte, 4o. diverting [or obstructing, or polluting, or diverting, wa- 
tet from] a water-course. 

The plaintiff’s claim is for damages for wrongfully 
discharging water upon the plaintiff’s land [or into the 
plaintiff’s mine]. 

The plaintiff’s claim is for damages for wrongfully 
obstructing the plaintiff’s use of a well. 

The plaintiff* s claim is for damages for the infringe- 
ment of the plaintiff* s right of pasture. 

\Thia fo^^m shall he sufficient, ivhatever the nature of 
the right to pasture 6e.] 

The plaintiff’s claim is for damages for obstructing 
the access of light to plaintiff’s house. 

The plaintiff’s claim is for damages for the infringe- 
ment of the plaintiff’s patent. 

The plaintiff’s claim is for damages for the infringe- 
ment of the plaintiff’s copy-right. 

The plaintiff’s claim is for damages for wrongfully 
using [or imitating] the plaintiff’s trade-mark. 

The plaintiff’s claim is for damages for breach of a 
contract to build a ship [or to repair a house, &c.]. 

The plaintiff’s claim is for damages for breach of a 
contract to employ the plaintiff to build a ship, &c. 

The plaintiff’s claim is for damages to his house, 
trees, crops, &c., caused by noxious vapours from the 
defendant's factory [or, (f-c.]. 

The plaintiffs claim is for damages from nuisance 
by noise from the defendant’s works [or stables, or, <f?c.]. 

[Add to indorsement] and for an injunction. 

[Add to indorsement where claim is to land, or 
to establish title, or hotli ] : — 
and for mesne-profits. 

and for an account of rent or arrears of rent, 
and for breach of covenant for [repairs], 

1. Creditor to administer Estate. 

The plaintiffs claim is as a creditor of X. F., of 
, deceased, to have the moveable and immoveable 
property of the said X F. administered. The defend- 
ant, 0. D., is sued as the administrator of the said X, F. 
[and the defendants, E. F. and G. H., as his co-heirs 
at-law]. 

TT 


Light. 

Patent. 

Copy-right. 

Trade-mark. 

Work. 

Naiaanoe. 

Injunction. 

Hesne-profits. 
Arrears of rent. 
Breach of oove- 
fiant. 
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Forms of Concise Statements — continued. 

2. Legatee to administer Estate, 

The plaintiffs claim is^s a legatee under the will 
dated the day of 18 , of X. F., deceased, 

to have the moveable and immoveable property of 
the said E, Y, administered. The defendant, C. I),y is 
sued as the executor of the said X, Y. [and the defend- 
ants E. F. and 6r. J?., as his devisees]. 

3. Partnership. 

The plaintiffs claim is to have an account taken 
of the partnership-dealings between the plaintiff and 
defendant [under articles of partnership dated the 
day of ], and to have the affairs of the part- 

nership wound up. 

4. By Mortgagee, 

The plaintiffs claim* is to have an account taken of 
what is due to him for principal, interest, and^costs on a 
mortgage dated the day of , made between 

[parties'] [or by deposit of title-deeds], and that the 
mortgage may be enforced by foreclosure or sale, 

6. By Mortgagor: 

The plaintiff’s claim is to have on account taken of 
what, if anything, is due on a mortgage, dated , 

and made between [parties]^ and to redeem the property 
comprised therein. 

6. Raising Portions, 

The plaintiffs claim is that the sum of rs., which 
by a deed of settlement, dated , was pro- 
vided for the portions of the younger children of , 

may be raised. 

7. Execution of Trusts. 

The plaintiffs claim is to have the trusts of an 
indenture, dated , and made between [parties], 

carried into execution. 

.8. Cancellation or Rectification. 

The plaintiffs claim is to have a deed, dated 
and made between [parties], set aside or rectified. 

9. Specific Performance. 

The plaintiffs claim is for specific performance of 
an agreement, dated the day of for the 

sale by the plaintiff to the defendant of certain [freehold] 
hereditaments at 
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Forms of Concise Statements — continued. 

No. 115. 

Probate. 

1. By an executor or legatee propounding a will 
in solemn form. 

The plaiutiff claims to be executor of the last will, 
dated the day of , of G. D., late of 

deceased, who died on the day of , and to 

have the said will established. This summons is issued 
against you as one of the next-of-kin of the said deceased 
[or as the case may 6e]. 

2. By an executor or legatee of a former \oilly or a 
next-of-kin, of the deceased, seeking to obtain the 
revocation of a probate granted in common form. 

The plain tiff clatms to be executor of the last will, 
dated the day of , of C. D„ late of , 

deceased, who died on the -day of , and to 

have the probate of a pretended will of the said deceased, 
dated the day of , revoked. This summons 

is issued against you as the executor of the said pretend- 
ed will [or as the case may he\. 

3. By an executor or legatee of a will ivhen letters of 
administration have been granted as in an intestacy- 

The planntiff claims to he executor of the last will of 
G. Z>., late of , deceased, who died on the 

day of , dated the day of 

The plaintiff claims that the grant of letters of ad- 
ministration of the estate of the said deceased obtained 
by you should be revoked, and probate of the said will 
granted to him. 

4. By a person claiming a grant of administra- 
tion as a 'next-of-kin of the deceased, but whose in- 
terest as 'n§xt-of-kin is disputed. 

The plaintiff claims to be the brother and sole next- 
of-kin of G. B,, of , deceased, who died on the 
day of , intestate, and to have as such a grant of 

administration to the persv>nal estate of the said intestate. 
This writ is issued against you because you have entered 
a caveat, and have alleged that you are the sole next- 
of-i(in of the deceased [or as the case may 6cJ. 



F.— MISCELLANEOUS. 

No. 116. 

Section 58 of the Code of Civil Procedure. 
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No. 117. 

Summons fob Disposal of Suit. 

SoctioBS 64 and 08 of the Code of Civil Procedure. 


Ihoticb. — 1. Should you apprehend 
your witnessos will 
not attend of their 
own accord, you can 
have sumnions from 
this Court to compel 
the attendance of any 
witness, and^ the pro- 
duction of any docu- 
ment that you have a 
right to call upon the 
witness to produce, 
on applying to the 
Court at any time 
before the trial, on 
your depositing their 
necessary subsist- 
ence-money. 

2. If you admit the de- 
mand, you should pay 
the money into Court, 
with the costs of the 
suit, to avoid the 
summary execution 
of the decree, which 
may be against your 
person or property, 
or both, if necessary. 


(Title) 

To 

dwelling at 

Whereas 

has instituted a suit against yor for 

, you are hereby summoned to ap- 
pear in this Court in person or by a duly 
authorized pleader of the Court, duly in- 
structed, and able to answer all material 
C][uestions relating to the suit, or who shall 
be accompanied by some other person 
able to answer all such questions on 
the day of 18 , at o’clock 

in the forenoon, to answer the above- 
named plaintiff ; and as the day fixed for 
your appearance is appointed for the final 
disposal of the suit, you must be prepared 
to produce all your witnesses on that day ; 
and you are hereby required to take notice 
that, in default of your appearance on the 
day before-mentioned, the suit will be 
heard and determined in your absence ; 
and you will bring with you, or send by 
your pleader , which the plaintiff 

desires to inspect, and any documents on 
which you intend to rely in support of 
your defence. 

Given under my hand and the seal of 
the Court this day of 18 . 



Judge. 


Note. — If written statements cure required, swtj — ^Ton are 
cofe way be] required to put in a written atatement by the 


for such a party is, as the 
day of • 
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'No. 118. 

Summons for Settlement op Issues. 
Sections 64 and 68 of the Code of Civil Procedure, 


Kotice. — 1. Should yon apprehend 
your witnoasea will 
not atteud of their 
own accord, you can 
have Buramonses from 
this Court to compel 
the attendance of any 
witness, and the pro- 
duction of any docu- 
ment that you have 
. a right to call on the 
witness to produce, 
on applying to the 
Court at any time 
before the trial, on 
your depositing their 
necessary subsist- 
ence-money. 

2. If you admit the de- 
mand, you should pay 
the money into Court, 
with the costs of the 
suit, to avoid the 
Bummaxy execution 
of the decree, which 
may be against your 
person or property, 
or both, if necessary. 


{Title) 

To 

dwellin^r at 
Wherexs 

has iustitiited a suit against you for 

, you are hereby summoned to ap- 
pear in this Court in person or by a duly 
authorized pleader of the Court, duly in- 
structed, and able to answer all material 
questions relating to the suit, or who shall 
be accompanied by some other person 
aible to answer all such questions, on 
the day of 1 8 , at o'clock 

in the forenoon, to answer the above- 
named plaintiff ; and you are hereby re- 
quired to take notice that, in default of 
your appearance on the day before-men- 
tioned, the issues will be settled in your 
absence ; and you will bring with you, or 
send by your pleader , which the 

plaintiff desires to inspect, and any docu- 
ment on which you intend to rely in sup- 
port of your defence. 

Given under ray hand and the seal of 
the Court this day of 18 , 



Judge. 


KcWE . — wdHm sicbiemenis wfa required, say — Yon arc [or snob a party is, as the ^ase 
may he"} required to put in a written statement by the day of 
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No. 119.* 

Summons to appear. 

Section of the Code of Civil Procedure, 

No. OF Suit. 

In the Court of at 

Plaintiff. 

Defendant. 

[Namey description, and address^ 

To 

Whereas [here enter the name, description, and address of the 
plaintiff] has instituted a suit in this Court against you [here state the 
particulars of the claim as in the register] : you are hereby summoned 
to appear in this Court in person on the day of at in 

the forenoon [if not specially required to appear in person, state — 
“in person or by a pleader of the Court duly instructed and able to 
answer all material questions relating to the suit, or who shall be ac- 
companied by some other person able to answer all sucli questions”] ta 
answer the above-named plaintiff. [If the summons he for the final 
disposal of the suit, this further direction shall be added here — “ and 
as the day fixed for your appearance is appointed for the final dis- 
posal of the suit, you must be prepared to produce all your witnesses on 
that day”] ; and you are hereby required to take notice that, in default 
of your appearance on the day before-mentioned, the suit will be heard 
and determined in your absence ; and you will bring with you (or send 
by your agent) [here mention any document the 2^roduction oj which 
may he required hy the plaintiff], which the plaintiff desires to inspect, 
and any document on which you intend to rely in support of your 
defence. 

Given under my hand and the seal of the Court this day 

of 18 , 



Judge, 


No. 120. 

Order for Transmission of Summons for Service in the 
Jurisdiction of Another Court. 

Section 85 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A:B„ of 
against 
a D., of 

The day of 18 , 

Whereas it is stated in the plaint that , the defendant in 

the ^bove suit , is at present residing in , but that the 
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right to sue accrued within the" jurisdiction of this Court : it is ordered 
tiiat a summons, returnable on the day of 18 , be forwarded 

for service on the said defendant, to the Court of , with a dupli- 
cate of this proceeding. ^ 



Judge, 


No. 121. 

To ACCOMPANY RkTURN OF SUMMONS OF ANOTHER CoURT. 
Section 85 of the Code of Civil Procedure. 

In the Court of at , 

Civil Suit, No. of 18 . 

The day of 18 . 

A, B.t of 
against 
C. 'D., of 

Bead proceeding from the , forwarding for service 

on in Civil No. of that Court. 

Bead bailiffs endorsement on the back of the process stating that 
the and proof of the above having been duly taken by me on 

the [oath or] affirmation of and , it is ordered that the 

be returned to the with a copy of this proceeding. 



Judge, 

UoTB. — This form will he cf^pUcahle to process other than swmmoTis, the service of which 
♦nay han)e to he effected m ih^ same manner. 


No. 122. 

Defendant’s Statement. 

Section 110 of the Code of Civil Procedure. 

{Title,) 

1, the undersigned defendant [or one of the defendants], disclaim 
all interest under t& will of the said*.^. F,, in the plaint, named [or as 
heir-at-law, or as next-of-kin, or one of the next-of-kin, of E, F,f 
deceased, in the said plaint named]. 

Or, I, the undersigned defendant, state that I admit [or deny] heref 
repeat in the lamguage of ihe plaint the statements admitted or 
dmi^n 
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Or, 1, the undersigned defendant, submit that, upon the facts stated 
in the plaint, it does not appear that there is any agreement which can 
be legally enforced \or that it appears upon the said plaint that I am 
jointly liable with one E, I,, who is not a party to the suit, and not 
severally liable as by the plaint appears, or that it appears by the said 
plaint that 0. H. should have been a joint plaintiff with the said A. B, 
in the said suit, or as the case may be\ 

Or, that the plaintiff has conveyed his interest in the said mortgage 
[or right to redeem] to one /. J. [or that I have conveyed or assigned 
to H, L„ by way of further charge for securing the sum of Rs. , 

the right to redeem in the property sought by the suit to be foreclosed]. 
Or, that since the dissolutioii of the partnership the plaintiff has 
executed an instrument, whereby the plaintiff covenants to discharge all 
debts and liabilities of the partnership, and generally to release me 
fi'um all claims and liabilities either by or to himself and others in 
respect of the said partnership-trading [or as the case may &c]. 

XSigned) C, D„ 

. Defendant 


No. 123. 

Intebrogatories. 

Section 121 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 , 

A.B. 

. against 
C. D., E, E, and G, H. 

Interrogatories on behalf of the above-named A, B, [or C. D.] for 
the examination of the above-named [E. F, and O. H,, or A. jB.]. 

1. Did not, &c. 

2. Has not, &c. 

The defendant E, F. is required to answer the interrogatories 
numbered 

The defendant 0. H. is required to answer the interrogatories 
numbered 


No. 124. 

Form of Notice to produce Documents. 
Section 131 of the Code of Civil Procedure. 
In the Court of at 

Civil Suit, Na of 18 . 

A.B, 
against 
0. D. 


' Take notice that the plaintiff [or defendant] requires y6h to produce 
for his inspection the following documents' referred to in your plaint [or 
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written statement, or aflSdavit], ‘dated the day of 18 • 

Dezcvihe documents required, 

X. F„ Pleader for the plaintiff [or the defendant]. 
To 

Pleader for the defendant [or plaintiff]. 


No. 125. 

Summons to attend and give Evidence. 

Sections 159 and 163 of the Code of Civil Procedure. 

(Title.) 

To 

Whereas your attendance is required to on behalf 

of the in the above cause, you are hereby required [personally 

to appear before this Court] on the day of 18 , at the hour 

of A.M. [and] to bring with you or to send to this Court 

A sum of Ra. , being your travelling and other expenses and 
Bubsistence-allowance for one day, is herewith sent. If you do not com- 
ply with tli is order, you will be subject to the consequence of non- 
attendance laid down in the Code of Civil Procedure, section 170. 

Notice — (1.) If you are summoned only to produce a document, 
and not to give evidence, you shall be deemed to have complied with 
the summons if you cause such document to be produced in this Court 
on the day and hour aforesaid. 

(2.) If you are to be detained beyond the day aforesaid, a sum of 
Rs. will be tendered to you for each day's attendance beyond the 
day specified. 

Given under my hand and the seal of the Court, this day of 
18 • 



No. 126. 

Another Foim. 

No. OF Suit. 

In the Court of at 

Plaintiff. 

Defendant. 

To 

[Name, description, and address.] 

You are hereby summoned to appear in this Court in person on 
the day of at in the forenoon, to give evidence 

on bebidf of the plaintiff [or the defendant] in the above-mentioned suit, 
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No. 1S8. 

DflCKBE FOB SaI^IC A SUIT BY A MoBTaAGBB OR PERSON 
ENTITLED TO A LlEN. 

(Title.) 

It is ordered that it be referred to the Registrar [or Taxing Officer] 
to take aa account of what is due to the plaintiff for principal and 
interest on the mortgage [or lien] mentioned in the plaint, and to tax 
the plaintiff’s costa of this suit, and that the Registrar [or Taxing Officer] 
do declare in Court on the day of what he shall find to be 

due for principal and interest as aforesaid, and for costs ; And upon the 
defendant paying into Court what shall be certified to be due to the 
plaintiff for principal and interest as aforesaid, together with the said 
costs, within six months from the date of declaring in Court the amount 
so due ; it is ordered that the plaintiff do re-convey the said mortgaged 
premises free and clear from all incumbrances done by him, or any 
claiming by, from, or under, him, and do deliver up to the defendant or 
to such person as he appoints all documents in his custody or power 
relating thereto, and that upon such re-conveyance being made, and docu- 
ments being delivered up, the Registrar [or Taxing Officer] shall pay 
out to the plaintiff the said sum so paid in as aforesaid for principal, 
interest, and costs ; but in default of the defendant paying into Court 
such principal, interest, and costs as aforesaid by the time aforesaid, then 
it is ordered that the said mortgaged premises [or the premises subject to 
the said lieu] be sold with the approbation of the Registrar [or Taxing 
Officer]. And it is ordered that the proceeds of such sale (after defray- 
ing thereout the expenses of the sale) be paid into Court, to the end 
that the same may be duly applied in payment of what shall be found 
due to the plaintiff for principal, interest, and costs as aforesaid, and that 
the balance (if any) shall be paid to the defendant or other person 
entitled to receive the same. 


19Q 

Degree woB, Fobbclonure. 

(Title,) 

Whereas it appears to the Court that, the defendant has. not paid 
into Court the sum , which was, on the ' day of last, 

declared in Court to be due to the plaintiff jbr principal and interest 
upon the mortgage in the plaint mentioned, and for costs, pursuant to 
the order made in this suit on the day of last, and that the 

period of six months has elapsed since the said day of ; 

It is ordered that the defendant do stand absolutely debarred of 
all right to redeem the said moitaged premises. 
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No. 130. 

Freliminart Order — Administration Suit. 

Section 213 of the Code of Civil Procedure. 

(Title,) 

It is ordered that the following accounts and inquiries be taken and 
made^ that is to say : — 

In creditor's suit — 

l.,That an account be taken of what is due to the plaintiff and all 
other the creditors of the deceased. 

In suits by legatees — 

2. An account be taken of the legacies given by the testator’s will. 

In suits by next-of-kin — 

An inquiry be made and account taken of what, or of what share, 
if any, the plaintiff is entitled to as next-of-kin [or one of the next-of- 
kin] of the intestate. 

[After the first paragraph, the Order will, where necessary, order, 
in a creditors suit, inqv/iry and accounts for legatees, heirs-at-law, 
and next-of-kin. In suits by claimaaits other than creditors, after the 
first paragraph, in all cases, an order to inquire and take an account 
of creditors will follow the first paragraph, and such of the others as 
may he necessary will follow, omitting the first formal words. The 
form is continued as in a creditor's suit'\ 

3. An account of the funeral and testamentary expenses. 

4. An account of the moveable property of the deceased come to 
the hands of the defendant, or to the hands of any other person by his 
order or for his use. 

5. An inquiry what part (if any) of the moveable property of the 
deceased is outstanding and undisposed of. 

6. And it is further ordered that the defendant do, on or before 

the day of next, pay into Court all sums of money which 

shall be found to have come to his hands, or to the Lands of any 
person by his order or to his use. 

7. And that if the Registrar shall find it necessary for carrying 
out the objects of the suit to sell any part of the moveable property of 
the deceased, that the same be sold accordingly, and the proceeds paid 
into Court. 

8. And that Mr. E,,F, be Receiver in the suit [or proceeding], and 
revive and '^t. in all outstanding divbts and oustanding moveable pro- 
perty of the deceased [and pay the same into the hands of the Regis- 
trar], and shall give security by bond for the due performance of his 
duties to the amount of rupees]. 

9. And it is further ordered that, if the moveable property of the 
deceased be found insufficient for carrying out the objects of the suit, 
then the following further inquiries be ihade, and accounts taken, that 
is to say, — 

(a) an enquiry what immoveable property the deceased was 
seized of or entitled to at the time of his death ; 

“(6) an inquiry what are the incumbrances (if any) affecting the 
immoveable property of the deceased, or any part 
thereof ; 
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(c) an account, so far '^as possible, of what is due to the 
several incumbrancers, and to include a statement 
of the priorities of such of the incumbrancers as 
shall consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much 
thereof as shall be necessary to make up the fund in Court sufficient 
to carry out the object of the suit, be sold with the approbation of the 
Judge, free from incumbrances (if any) of such incumbrancers as shall 
consent to the sale, and subject to the incumbrances of such of them 
as shall not consent. 

11. And it is ordered that 0. H. shall have the conduct of the sale 
of the immoveable property, and shall prepare the conditions and con^ 
tracts of sale subject to the approval of the Registrar, and that in case 
any doubt or difficulty shall arise the papers shall be submitted to the 
Judge to settle. 

12. And it is further ordered that, foe the purpose of the inquiries 
hereinbefore directed, the Registrar shall advertise in the newspapers 
according to the practice of the. Court, or shall make such inquiries in 
any other way which shall appear to the Registrar to give the most 
useful publicity to such inquiries. 

13. And it is ordered that the above inquiries and accounts be 

made and taken, and that all other acts ordered to be done be com- 
pleted, before the day of , and that the Registrar do certify 

the result of the inquiries and the accounts, and that all other acts 
ordered are completed, and have his certificate in that behalf ready for 
the inspection of the parties on the day of 

14. And, lastly, it is ordered that this suit \pr matter] stand 
adjourned for making final decree to the day of 

[Such part only of this order is to be used as is applicable to the 
particular case,] • 


No. 131. 

Final Degree in an Administration Suit by a Legatee. 

> ‘ Section 213 of the Code of Civil Procedure. 

1. It is ordered that the defendant do, on or before the 

day of , pay into Court the sum of Rs. , the balance 

by the said certificate found to be due from the said defendant on 
account of the estate of , the testator, and also the sum of Rs. , 
for interest, at the rate of Rs. per centum per annum, from the 
day of to the day of , amounting together to the 

sum of Rs. 

2. Let the Registrar [or Taxing Officer] of the said Court tax the 
costs of the plaintiff and defendant in this suit, and let the amount of 
the said costs, when so taxed, be paid out of the said sum of Rs. 
ordered to be paid into Court as aforesaid, as follows : — 

(^.) The costs of the plaintiff to Mr. . . , his attorney [or 

pleader], and the costs of the defendant to Ml , his attorney 

for plesder]. 
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(h) And {if any debts are due), wth the residue of the said sum 
of Rs. ^ , after payment of tlie plaintiff’s and defendant’s costs as 

aforesaid, let the sums found to be owing to the several creditors men- 
tioned in the schedule to the Registrar’s certificate, together 

with subsequent interest on such of the debts as bear interest, be paid ; 
and, after making such payments, let the amount coming to the several 
legatees mentioned in the schedule, together with subsequent 

interest (to be verified as aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid 
to the residuary legatee. 

Decree in an Administration Suit by a Legatee, where 
AN Executor is held personally liable 
FOR the Payment of Legacies. 

i 

Section 213 of ^the Code of Civil Procedure. 

1. Declare that the defendant is personally liable to pay the legacy 
of Rs. , bequeathed to the plaintiff ; 

2. And it is oidered that an account be taken of what is due for 
principal and interest on the said legacy; 

3. And it is also ordered that the defendant do, within weeks 
after the date of the Registrars certificate, pay to the plaintiff the 
amount of what the Registrar shall certify to be due for principal and 
interest ; 

4. And it is also ordered that the defendant do pay the plaintiff 
his costs of suit, the same to be taxed in case the parties differ. 

Final Decree in an Administration Suit by Next-of-kin. 
Section 213 of the Code of Civil Procedure. 

1. Let the Registrar of the said Court tax the costs of the plaintiff 

and defendant in this suit, and let the amount of the said plaintiff’s 
costs, when so taxed, be paid by the defendant to the plaintiff out of the 
sumofRs. , the balance by the said certificate found to be due 

from the said defendant on account of the personal estate of F., the 
intestate, within one week after the taxation of the said costs by the 
said Registrar, and let the defendant retain for her own use out of such 
sum her costs, when taxed. 

2. And it is ordered that the residue of the said sum of Rs. , 
after payment of the plaintifTs and defendant’s costs as aforesaid, be 
paid and applied by defendant as follows : — 

(a ) — Let the defendant, within one week after the taxation of the 
said costs by the Registrar as aforesaid, pay one-third 
share of the said residue to the plaintiffs, A. B„ and (7., 
his wife, in her right, as the sister and one of the next- 
of-kin of the said E, F„ the intestate. 

^Let the defendant retain for her own use one other third share 

of the said residue, as the mother, and one other of the 
next-of-kin of the said E, F., the intestate. 
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(6i) — And let the defendant^ within one week after the taxation of 
the said costs by the Registrar as aforesaid, pay the re- 
maining one-third share of the said residue to O. H., as 
the brother and the other next-of-kin of the said E. F., 
the intestate. 


No. 132. 

Order — Dissolution of Partnership. 

Section 215 of the Code of Civil Procedure. 

(Title,) 

It is declared that the partnership in the plaint mentioned between 
the plaintiff and defendant ought to stand dissolved as from the 
day of , and it is ordered that the dissolution thereof as from 

that day be advertised in the Gazette, ike. 

And it is ordered that be the Receiver of the partnership- 

estate and effects in this suit, and do get in all the outstanding book- 
debts and claims of the partnership. 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property, and effects now belonging 
to the said partnership ; 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff 
and defendant, from the foot of the settled account exhibited in this 
suit and marked (A), and not disturbing any subsequent settled 
accounts. 

And it is ordered that the good-will of the business heretofore 
carried on by the plaintiff and defendant as in the plaint mentioned, 
and the stock-in-trade, be sold on the premises, and that the Registrar 
may, on the application of any of the parties, fix a reserved bidding for 
all or any of the lots at such sale, and that either of the parties is to be 
at liberty to bid at the sale. 

And it is ordered that the above accounts be taken, and all the 
other acts required to be done be completed, before the day of , 
and that the Registrar do certify the result of the accounts, and that all 
other acts are completed, and have his certificate in that behalf ready 
for the inspection of the parties on the day of 

And, lastly, it is ordered that this suit stand adjourned for making 
a final decree to the day of 


No. 133. 

Partnership — ^Final Decree. 

Section 215 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. 

A. JB., of 
against 
C, D., of 

It is ordered that the fund now in Court, antounting to the sum of 
■Rs. , be kpplied as follows : — ' 

1. In payment of the debts due by the partnership set forth in the 
Registrar’s certificate^ amounting in the whole to R».- 



FORMS 6F PLEADINGS AND DECREES. 


Ixxiii 


2. In payment of the costs of all parties in this suit, amounting 
to Rs. . [These costs must he ascevtained before the decree is 
drawn up.] 

3. In payment of the sum of Rs. to the plaintiff as his share 
of the partnership-assetSj of the sum of Rs. , being the residue of 
the said sum of Rs. now in Court, to the defendant as his share of 
the partnership-assets. 

[Or, And that the remainder of the said sum of Rs. be paid to 
the said plaintiff [or defendant] in part payment of the sum of Rs. 
certified to be due to him in respect of tlie partnership-accounts.] 

And that the defendant [or plaintiff] do, on or before the day of 
, pay to the plaintiff [or defendant] the sum of Rs. , being 
the balance of the said sum of Rs. due to him, which will then re- 
main due. 

No. 134. 

Certificate of N?)n-satjsfaction of Decree. 

Section 224 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 , 

A. R., of 
against 
C. D., of 

Certified that no for partial, as the case may and, if partial^ 
state to what extent] satisfaction of the decree of this Court, in Civil 
Suit No. of 18 , a copy of which is hereunto attached, has been 

obtained by execution within the jurisdiction of this Court. 

Given under my band and the* seal of the Court, this day of 

18 . 

i L. S. V 

J adge. 

No. 135. 

Notice to show Cause why Execution should not issue. 

Section 248 of the^Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . . 

Miscellaneous, No. of 18 . 

A. Bi, of 
against 
C. D., of 

To 

Whereas has made application to this Court for 

execution of decree in Civil Suit No. of 18 , this is to give you 

J 
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notice that you are to appear before this Court on the day of 

18 , either in person or by a pleader of this Court, or agent 

duly authorized and instructed, to show cause, if any, why execution 
should not be granted. 

Given under my hand and the seal of the Court, this day of 

18 . 



Judge. 


No. 13G. 

Warrant of Attachment of Moveable Property in Defend- 
ant’s Possession in Execution of a Decree for Money. 

Section 254! of the Code of Civil Procedure, 

{Title.) 

To the Bailiff of the Court. 

TVhereas was ordered by decree of this Court, passed on 

the day of 18 , in Suit No. of 18 , to pay to 

the plaintiff the sum of Rs. 
as noted in the margin; and 
whereas the said sum of Rs. 
has not been paid : 

These are to command 
YOU to attach the moveable pro- 
perty of the said , as 

set forth in the list hereunto an- 
nexed, or which shall be pointed 
out to you by the said , 

and, unless the said 
shall pay to you the said sum of 
Rs. , together with Rs. , 
the costs of this attachment, to hold the same until further orders from 
this Court. 

You ARE further COMMANDED to return this warrant on or before 
the day of 18 , with an endorsement certifying the date 

and manner in which it has been executed, or why it has not been exe- 
cuted. 

Given under my hand and the seal of the Court, this day 

of 18 . 

Schedule, 


1 

Dbcree. 




Principal 

Interest I 

Goats 1 

1 

Costs of decree . . . 

Interest thereon . . 

Total of attachment . 

Total . 












Judge, 
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No. 137.- 

Warrant to the Bailiff to give Possession of Land, &c. 

Section 2()3 of the Code of Civil Procedure. 

{Title) 

To the Bailiff of the Court. 


Whereas , in the occupancy of , has been decreed 

to , the plaintiff in this suit : you are hereby directed to put 

the said in possession of the same, and you are hereby author- 

ized^to remove any perso^who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this 
of 18 . 



Judge. 


No. 138. 

Attachment in Execution. 


Prohibitory Order, where the Proi*erty to be attached con- 
sists OF Moveable Property, to which the Defendant ie 
entitled subject TO A LlEN OR RiGHT OF SOME OTHER 
Person to the immediate Posesssion thereof. 


Section 268 of the Code of Civil Procedure. 


{Title.) 


To 

Whereas has failed to satisfy a decree passed against 

on the day of 18 in favour of for Rs. : it is or- 

dered that the defendant be, and is hereby, prohibited and restrained, 
until the farther order of this Court, from receiving from the 

following property in the possession of the said , that is to 

say, , to which the defendant is entitled, subject to any claim of 

the said , and the said is hereby prohibited and 

restrained, until the further order of this Court, from delivering the 
said property to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge. 
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JSTo. 139. 

Attachment in Executioi^. 

Prohibitort Order, where the Property consists of Debts 

NOT SECURED BY NEGOTIABLE INSTRUMENTS. 


Section 268 of the Code of Civil Procedure. 


To 


{Title) 


Whereas has failed to satisfy a decree passed against on 
the day of 18 , in Civil Suit, No. of 18 , in favour of 

for Rs. : it is ordered that the defendant be, and hereby, 

prohibited and restrained , until the further order of this Court, from 
receiving from you a certain debt alleged now to be due from you to 
the said defendant, namely, and that you, the said 

be, and you are hereby, prohibited and "restrained, until the further 
order of this Court, from making payment of the said debt, or any part 
thereof, to any person whomsoever. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge. 


• No. 140 

Attachment in ExecTjtion. 

Prohibitory Order where the Property consists of Shares 
IN A Public Company, &c. 


Section 268 of the Code of Civil Procedure, 


To 


{Title.) 


Defendant, and to , Manager of 

^ Company. 

Whereas has failed to satisfy a decree passed against 

on the day of 18 , in Civil Suit, No. of 18 , in favour 

of for Rs. : it is ordered that you, the defendant, be, and you 

are hereby, prohibited and restrained, until the further order of this 
Court, from making any transfer of shares in the aforesaid 

Company, namely, , or from receiving payment of any dividends 

thereof, and you , the Manager of the said Company, are 
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hereby prohibited and restrained from permitting any such transfer or 
making any such payment. 

Given under my hand and the seal of the Court, this day 

of 18 . _ 

I L. S.V 

Judge, 


No. 141. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of 
Immoveablji. Property. 

Section 274 of the Code of Civil Procedure. 

• (Title.) 

To • Defendant. 

Whereas you have failed to satisfy a decree passed against you 
on the day of 18 , in Civil Suit, No. of 18 , in favour 

of for Rs. : it is ordered that you, the said , be, and 

you are hereby, prohibited and restrained, until the further order of 
this Court, from alienating the property specified in the schedule here- 
unto annexed, by sale, gift, or otherwise, and that all persons be, and that 
they are hereby, prohibited from receiving the same by purchase, gift, 
or otherwise. 

Given under my hand and the seal of the Court, this day 

of 18 , 

ScKcdule. 


No. 142. 

Attachment. 

Prohibitory Order, where the Property consists of Money 
OR of ANY Security in the Hands of a Court of 
J ustice or Officer of Government. 

Sections 272 and 48G of the Code of Civil Prccedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B., of 
against 

To C, D., of 

Sir, 

The plaintiff having applied, under section of the Code of 

Civil Procedure, for an attachament of certain money now in your hands 



Judge. 
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(here state how the money is supposed to be in the hands of the person 
addressed, on what account, <bc.), I request that you will hold the said 
money subject to the further order of this Court. 

I have the honour to be, 

Sir, 

Your most obedient servant. 

Dated the day of IS . 


No. 143. 

Order for Payment to the Plaintiff, &c., of Monet, &c., 

IN THE Hands of a Third Party. 

Section 277 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 , 

Miscellaneous, No. of 18 . 

A, B., of 
against 
a D., of 

To THE Bailiff of the Court and to 

Whereas the followinj? property lias been attached in exe^ 

cution of a decree in Civil Suit, No. of 18 , passed on the day 

of 18 , in favour of for Bs. : it is ordered that the 

property so attached, consisting of Rs. in money, and Rs. in 
currency notes, or a sufficient part thereof to satisfy the said decree, shall 
be paid over by you the said , to ; and that the said 

property, so far as may be necessary for the satisfaction of the said 
decree, shall be sold by you, the bailiff of the Court, by public auction, 
in the manner prescribed for sale in execution of decrees, and that the 
money which may be realized by such sale, or a sufficient part thereof, 
to satisfy the said decree, shall be paid over to the said , and 

the remainder, if any, shall be paid to yon, the said 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge, 



Judge, 
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No. 141 j. 

Notice to Attaching Creditor. 

Section 278 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 , 

A. B.. of 
against 
a i)., of 

To 

Whereas has made application to -this Court for the removal 
of attachment on , placed at your instance in execution of the 

decree in Civil Suit, No. of 18 , this is to give you notice to appoar 

before this Court on , the day of , 18 , either 

in person or by a pleader of the Court duly instructed, to support your 
claim as attaching creditor. 

Given under my hand and the seal of the Court, this day 

of 18 


Judge. 

No. 145. 

Warrant of Sale of Property in Execution of a Decree 
FOR Money. 

Section 287 of the Code of Civil Procedure. 

In the Court at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 . 

A. B., of 
against 
a D., of 

To the Bailiff of the Court. 

These are to command you to sell by auction, after giving days* 
previous notice, by affixing the same in this Court-house, and after mak- 
ing due proclamation,* the property attached under a warrant 

from this Court, dated the day of 18 , in execution of a 

decree in favour of , in Suit No. of 18 , or so much of the 

said property as shall realize the- sum of E.s. , being the of the 
said decree and costs still remaining unsatisfied. 

* This proclamation shall specify the time, the place of sale, the property to be sold, 
the revenne assessed, shonld the property consist of land paying revenue to Government, 
and the amount for Uie recovery of which the sale is ordered, and as fairly and accurately 
as possible the other particulars required by section 287 to be specified. 
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You ARE FURTHER COMMAI^HED to return this warrant on or before 
the day of , 18 , with an endorsement certifying the 

manner in which it has been executed, or the reason why it has not 
been executed. 

Given under my hand and the seal of the Court this, day 

of 18 . 


/ 



\ 



Judge. 


No. 14G. 

Notice to Person in Possession of Moveable Property 
SOLD IN Execution. 

Section 300 of the Code of Civil Proceduie. 

In the Court of at 

Civil Suit, No. of 18 , 

A. B., of 
against 

an, of 

To 

Whereas has been the purchaser at a sale by auction 

in execution of the decree in the above suit of , now in your 

possession, you are hereby prohibited from deliveiing possession of the 
said to any person except the said 

Given under my haud and the seal of the Court, this day 

of 18 . 



Judge, 


No. 147. 

Prohibitory Order against Payment of Debts sold in Execution 
to any other than the Purchaser. 

Section 301 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B., of 
against 

a n, of 

To and to 

Whereas has become the purchaser at a public sale ia 

execution of the decree in the above suit of ceitain 
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debt due from you * to you , that is to 

say, ^ , it is ordered that you be, and you are hereby, 

prohibited from receiving, and you from making payment 

of, the said debt to any person or persons except the said 

Given under my hand and the seal of the Court, this day of 

TO 



Judge, 


•No. 148. 

Prohibitory Order against the Transfer of Shares 
SOLD IN Execution. 


Section 301 of the Code of Civil Procedure. 


In the Court of 

Civil Suit, No. 


AT 

of 18 . 

A, J5., of 
against 
C. D., of 


To 

and , Manager of Company. 

Whereas has become the purchaser, at a public sale in exe- 
cution of the decree in the above suit, of certain shares in the above 
Company, that is to say, of , standing in the name of you 

, it is ordered that you be, and you are hereby, prohibited 

from making any transfer of the said shares to any person except the 
said , the purchaser aforesaid, or from receiving any dividends 

tliereon ; and you , Manager of the said Company, from per- 

mitting any such transfer or making any such payment to any person 
except the said , the purchaser aforesaid. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge. 

K 
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No. 149. 

ObDEB CONFIBMINQ SALE OF LaND, &C. 

Section 312 of the Code of Civil Procedure. 

In the Coubt op at 

Civil Suit, No, of 18 • 

A. B., of 
against 
C. J5,of 

Whebeas the following land [or immoveable property] 

was, on the day of 18 , sold by the bailiff of this Court m 

execution of the decree in this suit ; and whereas days have elapsed, 

and no application has been made [or objection allowed] to the said 
sale, it is ordered that the said sale be, and the said sale is hereby, 
confirmed. 

Given under my hand and the seal of the Court, this day 

of 18 . 

Schedule, 


No. 150. 

Cebtificate of Sale of Land. 

Section 316 of the Code of Civil Procedure. 

In the Coubt of at 

Civil Suit, No. of 18 

A, B., of 
against 
a B., of 

This is to certify that has been decided the purchaser at 

a sale by public auction, on the day of 18 , of , 

in execution of decree in this suit, and that the said sale has been duly 
confirmed by the Court. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge, 



Judge, 
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No. 151.. 

Order for Delivery to Certified Purchaser of Land 
AT A Sale in Execution. 

Section 318 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 , 

A. A, of 
against 
a D., of 

To THE Bailiff of the Court. 

Whereas has become the certified purchaser of at 

a sale in execution of the decree in Civil Suit, No. of 18 ; and where- 
as such land is in the possession of . \ on are hereby ordered to 

put the said , the certified purchaser as aforesaid, into posses- 
sion of the said , and, if need he, to remove any person who 

may refuse to vacate tlie same. 

Given under my hand and the seal of the Court, this day 

of 18 . 


Jvdgc, 

No. 152. 

Authority to the Collector to stay Public Sale of Land. 
Section 326 of the Code of Civil Procedure. 

In the Court of at , 

Civil Suit, No. of 18 . 

A, jB., of 
against 

C. D., of 
To 

• Collector of 

Sir, 

In answer to your communication, No. , dated , repre- 

senting that the sale in execution of the decree in this suit of 
land, lying within your district, paying revenue to Government, is 
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objectionable, I have tbe honour to inform you that you are authorized 
to make provision for the satisfaction of the said decree in the manner 
recommended by you instead of proceeding to a public sale of 

I have the honour to be, 

Sir, 

Tour obedient servant. 



Judge. 


No. 153. 


Order for Committal for resisting, &c., Execution of Decree 

FOR Land. 


Section 329 of the Code Civil of Procedure. 


To 


{Title) 


Whereas it appears to the Court that has, without just 

cause, resisted [or obstructed] the execution of the decree of the Court, 
passed against on tbe day of 18 , in Civil Suit, 

No. of 18 , whereby certain land or immoveable property was ad- 
judged to , it is ordered that the said be committed to 

custody for a period of days. 

OrvEN under my hand and the seal of the Court, this day 

of 18 . 



Judge. 



FORMS OF PLEADINGS AND DECREES. 


Ixxxv 


No. 154. 

Warrant of Arrest in Execution. 

Section 337 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 , 

A, jB., of 
against 
G. D., of 

To THE Bailiff of the Court. 

Whereas was adjuged by a decree of the Court, in 

No. of 18 , dated 18 , 

to pay to the plaintiff the sum of 
Rs. as noted in the margin, and 
whereas the said sum of Rs. 
has not been paid to the said plaint- 
iff in satisfaction of the said decree, 
these are to command you to arrest 
tfce said defendant, and, unless the 
said defendant shall pay to you the 
said sum of Rs. together with 
Rs. for the costs of executing 
this process, to bring the said de- 
fendant before the Court with all convenient speed. 

You are further commanded to return this warrant on or before 
the day of 18 , with an endorsement certifying the day and 

manner in which it has been executed, or the reason why it has not 
been executed. 

Given under may hand and the seal of the Court, this day 

of 18 . 






Principal .... 
Interest .... 

Costs 

Execution .... 


• 


Total . . 






Judge. 


No. 155. 


Notice of Payment into Court. 


Section 377 of the Code of Civil Procedure, 
In the Court of 18 . 

B. No. 


A. B. V. C. D. 

Take notice that the defendant has paid into Court Rs. , and 
says that that sum is enough to satisfy the plaintiff’s claim [or the 
plaintiff’s claim for, &c.]. 

To Mr. X. Z., 

the Plaintiff’s Pleader, 

Z., 

Defendant’s Pleader. 
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No. 156. 

Commission to examine Absent Witnesses. 

Section 386 of the Code, of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A, jB., of 
against 

a R, of 

To 

Whereas the evidence of is required by the in 

the above suit ; and whereas , you are requested to take the exa- 
mination on interrogatories [or viv4 voce] of such witnesses , and 

you are hereby appointed a Commissioner for that purpose, and you 
are further requested to make return of such examination so soon as it 
may be taken [process to require the attendance of the witness will be 
issued by this Court on your application].* 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judgs. 


No. 157. 

Commission for a Local Investigation, or to examine 

Accounts. 

Sections 392 and 394 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A, B,, of 
against 
a D., of 

To 

Whereas it is deemed requisite, for the purposes of this suit, that 
a commission for should be issued, you are hereby appointed 

Commissioner for the purpose of , [process to compel the attend-^ 
anee before you of any witnesses, or for the production of any documents 
which you may desire to examine or inspect, will be issued by this Court 
on your application].* 


* Not neoeMaiy wbora the goes to another Court. 
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A sum of Rs. , being your^ee in the above, is herewith for- 

warded. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge. 


No. 158. 

Warrant of Arrest before Judgment. 

Section 478 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A, R., of 
against 
a D., of 

To the Bailiff of the Court. 

Whereas , the plaintiff iu the above suit, has proved, to 

the satisfaction of the Court, that there is probable cause for believing 
that the defendant is about to , these are to command 

you to take the said into custody, and to bring 

before the Court, in order that he may show cause why he 
should not furnish security to the amount of rupees for 

personal appearance before the Court, until such time as the said suit 
shall be fully and finally disposed *of, and until execution or satisfaction 
of any decree that may be passed against in the suit. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge. 


No. 159. 

Order for Committal. 

Section 481 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

• A. J5., of 
against 
0. i>., of 
To 

Whereas , plaintiff in this suit, has made application to 

the Court that security taken for the appearance of the 
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defendant to answer alby judgment that may be passed against 

in the suit ; and whereas the Court has called upon the 
defendant ^ to furnish such security, or to offer a sufficient 
deposit in lieu of security, which has failed to do ; it is ordered 

that the said defendant ' be committed to custody until the 

decision of the suit, or, if judgment be given against , until the 
execution of the decree. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge, 


No. 160. 

[Attachment before Judgment with Order to call for Security 
FOR Fulfilment of Decree. 

Section 484 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B,, of 
against 
C. 2)., of 

To the Bailiff of the Court. 

Whereas has proved, to the satisfaction of the Court, that 

the defendant in the above suit , these are to command you to 

call upon the said defendant , on or before the day of 

, either to furnish security for the sum of rupees to produce 
and place at the disposal of this Court, when required , or the 

value thereof, or such portion of the value as may be sufficient to fulfil 
any decree that may be passed against , or to appear and show 

cause why should not furnish security ; and you are further 

ordered to attach the said , and keep the same under safe and 

secure custody until the further order of the Court, and in what manner 
you shall have executed tlu’s warrant make appear to the Court imme- 
diately after the execution hereof, and have you here then this warrant. 

Given under my hand and the seal of the Court, this day 

of 18 . 


Judge. 
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No. 161" 

Attachment before Judgment, on Proof of Failure 
TO FURNISH Security. 

Section 48.5 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B., of 
against 
a D.. of 

To THE Bailiff of the Court. 

Whereas , the plaintiff in this suit, J^as applied to the Court 

to call upon , the defendant, to furnish security to fulfil any 

decree that may be passed against in the suit, and whereas the 

Court has called npou the said to furnish such security, which 

has failed to do • ; these are to command you to attach 

, the property of the said , and keep the same under 

safe and secure custody until the further order of the Court, and in 
what manner you shall have executed this warrant make appear to this 
Court immediately after the execution hereof, and have you here then 
this warrant. 

Given under my hand and the seal of the Court, this day of 

18 . 



J iulge. 


No. 1G2. 

Attachment before Judgment. 

Prohibitory Order, where the Property to be attached 
x:oNSisTS OF Moveable Property, to which the Defend- 
ant IS entitled, subject to a Lien or Right of 
some other Persons to the immediate 
Possession thereof. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A, 2?., of 
against 
a D., of 

Defendant. 

It is ordered that you, the said , be, and you are hereby, 

{itokibited Und restraiued, until the further order of this Court, from 

L 
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receiving from the following property in the possession of the 

said , that is to say, , to which the defendant is entitled, 

subject to any claim of the said , and the said is here- 

by prohibited and restrained, until the further order of this Court, from 
delivering the said property to any persons whomsoever. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge, 


No. 163. 

Attachment before Judgment. 

Prohibitory Order, where the Properiy consists 
OF Immoveable Property. 

Section 486 of the Code of Civil Procedure, 

In the Court op at 

Civil Suit, No. of 18 . 

A, £., of 
against 

O.D.,of 

To 

Defendant. 

It is ordered that you, the said , be, and you are hereby;, 

prohibited and restrained, until the further order of this Court, from 
alienating the property specified in the schedule hereunto annexed, by 
sale, gift, or otherwise, and that all persona be, and that they are hereby, 
prohibited from receiving the same by purchase, gift, or otherwise. 

Given under my hand and the seal of the Court, this day 


Schedule, 
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No. 164.. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Monet 
in the Hands of other Persons, or of Debts not 
BEING Negotiable Instruments. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. of 
against 

C.D,, 

To 

It is ordered that the defendant be, and he is hereby, pro- 

hibited and restrained, until the further order of this Court, from receiv- 
ing from the [money now in • hands belonging to the 

said defendant, or debts, as the case may he, describing thein\, and that 
the said be, and , hereby prohibited and restrained, 

until the further order of this Court, from making payment of the said 
[money, &c.], or any part thereof, to any person whomsoever. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge, 


No. 165. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of 
Shares jn a Public Company, &c. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A, B,, of 
against 
. 0. D., of 

To Defendant, and to 

Manager of Company. 

It is ordered that , the defendant, be, and , hereby 

prohibited and restrained, until the further order of the Court, from 
making any transfer of shares, being in the aforesaid 
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Company, or from receiving payment of any dividends thereof, and you 
, Manager of the said Company, are hereby prohibited and 
restrained from permitting any such transfer, or making any such pay- 
ment. 

Given under my hand and the seal of the Court this day 

of 18 . 

'v^ s 

No. IGG. 

Temporary Injunctions. 

Section 492 of the Code of Civil Procedure. 

Upon motion made uiito this Court by , pleader of [or 

Counsel for] the plaintiff, A.B., and upon reading the petition of the said 
plaintiff in this matter, filed [this. day] [or the plaint filed in this cause 
on the day of , or the written statement of the said plaint- 
iff, filed on the day of ], and upon hearing the evidence of 

and in support thereof [if after 'notice and defend^ 

ant not appearing : add, and also the evidence of as to service of 

notice of this motion upon the defendant, C. D.]: This Court doth 
order that an injunction be awarded to restrain the defendant, G. D,, his 
servants, workmen, and agents, from pulling down, or suffering to be 
pulled down, the house in the plaint in the said suit of the plaintiff 
mentioned [or in the written statement, or petition, of the plaintiff' and 
evidence at the hearing of this motion mentioned], being No. 9, Oil- 
mongers’ Street, Hiiidupur, in the taluq of , and from selling the 

materials whereof the said house is composed, until the hearing of this 
cause, or until the further order of this Court. 

Dated this day of 18 . 

Civil Judge, 

[Where the injunction is sought to restrain the negotiation of a 
note 07' hill, the ordering part of the order may run thus : — ] 
to restrain the defendants and from parting with out 

of the custody of them or any of them, or endorsing, assigning, or nego- 
tiating the promissory note [or bill of exchange] in question, dated on 
or about the , &c., mentioned in the plaintiffs plaint [or peti- 

tion] and the evidence heard at this motion, until the hearing of this 
cause, or until the further order of this Court. 

[In Copyright cases] to restrain the defendant, C, D., his 

servants, agents, or workmen, from printing, publishing, or vending a 
book, called , or any part thereof, until the, (tc, 

[Where part only of a book is to be restrained] to restrain 

the defendant, C. D., his servants, agents, or workmen, from piinting, 
publishing, selling, or otherwise disposing of such parts of the book in 
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the plalat [or petition aud evidence, &c.], meritioned to have been pub- 
lished by the defendant as hereinafter specified, namely, that part of the 
said book which is entitled , and also that part which is entitled 

[or which is contained in page to page both inclu- 

sive], until the , dsc . 

[In Patent cases\ to restrain the defendant, C. D., his 

agents, servants, and workmen, from making or vending any perforated 
bricks (or as the case may be) upon the principle of the inventions in 
the plaintift’s plaint [or petition, or written statement, men- 
tioned, belonging to the plaintiffs, or either of them, during the remain- 
der of the respective terms of the patents in the plaintiffs plaint [or as 
the case may 6c] mentioned, and from counterfeiting, imitating, or 
resembling the same inventions, or either of them, or making any addi- 
tion thereto, or subtraction therefrom, until the hearing, cfrc. 

[In cases of Trade-marks] to restrain the defendant, C. D., 

his servants, agents, or workmen, from selling, or exposing for sale, or 
7 )rocuring to be sold, any composition or blacking [or as the case may 
he] described as or purporting to be blacking manufactured by the 
plaintiff, A. B., in bottles having affixed theieto sucli labels as in the 
plaintiffs plaint [or petition, <£•(?.] mentioneil, or any other labels so con- 
trived or expressed as, by colourable imitation or otherwise, to represent 
the composition or blacking sold by the defendant to be the same as 
the composition or blacking manufactured and sold by the plaintiff, 
A. B.y and from using trade-cards so contrived or expressed as to repre- 
Beiit that any composition or blacking sold or proposed to be sold by the 
defendant is the same as the comf>osition or blacking manufactured or 
sold by the plaintiff, A. B., until the, cC*c. 

[To restrain a Partner from. In any way, interfering in the busi- 
ness] to restrain the defendant, G. D., his agents and servants, 

from entering into any contract, and from accepting, drawing, endorsing, 
or negotiating any bill of exchange, note, or written security, in the 
name of the par tnoi ship-firm of A cC* D., and from contracting any debt, 
buying aud selling any goods, and from making or entering into any 
verbal or written promise, agreement, or undertaking, and from doing, or 
causing to be done, any act, in the name or on the credit of the said 
partnership-firm of B. D., or v/lierohy the said partnership-firm can or 
may in any manner become or be made liable to or for the payment of 
any sum of money, or for the performance of any contract, promise, or 
undertaking, until the, etc. 


No. 1G7. 

Notice of Application for Injunction. 

Section 494 of the Code of Civil Procedure. 

In THE Court .OF at 

AfB., of 
against 
a D., of 

Take noiico that I, A. B., intend to apply, at the sitting of the 
Court at aforesaid, on the day of , for an injunc- 
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tiou to restraili C. D, from further proaecutiog a suit which he has com- 
meaced against me in , to recover damages for the breach of 

the contract for tbe specific performance of which tliis suit was com- 
menced [or to restrain liini from receiving and giving discharges for any 
of che debts due to the partnership in the matter of the partnership 
between us for the winding-up of which the suit Avas commenced, or 
from digging the turf from the land which was agreed to be sold by him 
to me by the agreement, the specific performance of which this suit is 
commenced to enforce, or as the case may he\ 

Dated this day of 18 . 

To a D. A. B. 


. [N. B, — Where the injtmction is to he applied for against a party whose name an(t 
address do not appear upon any proceeding already filed in the suit, such name and address- 
must be stated in full to enable the proper ofiker to serve the notice,^ 


No. 168. 

Appointment of a Keceivee. 


Section 503 of the Code of Civil Procedure^ 


In the Couet of at 


Civil Suit, No. of 18 . 


A. B,, of 


against 


To 


C, of 


Whereas has been attached in execution of a decree passed 

in the above suit on the day of 18 , in favour of : 

you are hereby (subject to your giving security to the satisfaction of the 
Registrar) appointed Receiver of the said property under section 503 of 
the Code of Civil Procedure, with full powers under the provisions af 
that s*ection. 

You are required to render a due and proper account of your re- 
ceipts and disbursements in respect of the said property on . You 
will be entitled to remuneration at the rate of per cent, upon your 
receipts under the authority of this appointment. 

Given under my hand and the seal of the Court, this day 

of 18 . 



Judge, 
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No. l(fy. 

Bond to be given by Receiver. 

* Section 503 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. 5., of 
against 
a D., of 

Know all men by these pre<?ents, that we, J. J,, of, &c., and K. i., of, 
&c., aud M. N„ of, &c., are jointly and severally bound to G. Regis- 
trar of the Court of , in Rs. , to be paid to the said 0. jff., or 

his attorney, executors, administrators, or assigns. For which payment 
to be made we bind ourselves, and each of us, in the whole, our and 
each of our heirs, executory and administrators, jointly and severally 
by these presents. 

Dated this day of 18 . 

And whereas a plaint has been filed in this Court by A, B. against 
C, D. for the purpose of [h^re insert object of suit ] ; 

And whereas the said J. J. has been appointed, by order of the 
above-mentioned Court, to receive the rents and profits of the immove- 
able property, and to get in the outstanding moveable property of 0. P., 
the testator in the said plaint named ; 

Now the condition of this obligation is such, that if the above- 
bounden I. J, shall duly account for all and every the sum and sums of 
money which he shall so receive on account of the rents and profits of 
the immoveable property, and Jh respect of the moveable property of 
the said O.-P, [or as the case may 6e] at such periods as the said Court 
shall appoint, and shall duly pay the balances which shall from time to 
time be certified to be due from him as the said Court hath directed or 
shall hereafter direct, then this obligation shall be void, otherwise it 
shall remain in full force. 

LJ. 

K.L. 

M.N. 

Signed and delivered by the above -boitnden in the presence of 

Note . — If d^osit of money he madCf the memoremdum thereof should follow the terms 
of the conMUon of the bond. 


No. 170. 

Order of Reference to Arbitration under Agreement 
OF Parties. 

Section 508 of the Code of Civil Procedure. 

(Title,) 

To 

Whereas the abdve-mentioned plaintiff and defendant have^agreed 
to refer the matters in difference between them in the above suit to 
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your arbitratfon and award, you are hereby appointed accord- 

ingly to determine all the said matters in difference between the partiesj 
and with power, by consent of the parties, to determine which party 
shall pay the costs of tiffs reference. 

You are required to deliver your award in writing to this Court on 
or before the day of 18 , or such other day as this Court 

may further fix. 

Process to compel the attendance before you of any witnesses, or 
for the production of any documents which you may desire to examine 
or inspect, will be issued by this Court on your application, and you are 
empowered to administer to such witnesses oath or affirmation. 

A sum of Rs. , being your fee in the above suit, is herewith 

forwarded. 

Given under my hand and the seal of the Court, this day 

of 18 . 

/l. s.^i 

Judge, 


No. 171. 

Order of Reference to Arbitration by Court, with Consent. 

Section 508 of the Code of Civil Procedure. 

(TitteJ) 

Upon reading a petition of the plaintiff, filed this day, and on the 
consent of for the defendant, and upon hearing for the 

plaintiff*, and for the defendant, it is^ordered, by and with the 

consent of all the parties, that all matters in difference in this suit, 
including all dealings and transactions between all parties, be referred 
to the final determination of , who is to make his award in writ- 

ing, and submit the same to this Court, together with ail proceedings, 
depositions, and exhibits in this suit, within one month from the date 
hereof. And it is ordered further, by and with the like consent, that 
the said arbitrator is to be at liberty to examine the parties and their 
witnesses upon oath or affirmation, which he is empowered to administer, 
and that the said arbitrators shall have all such powers or authorities as 
are vested in arbitrators under the Code of Civil Procedure, including 
therein power to call for all books of account that he jnay consider 
necessary. And it is further ordered, by and with the like consent, that 
the costs of this suit, together with the. costs of reference to arbitration, 
up to and including the award of the said arbitrator, and the enforce- 
ment thereof, do abide the result of the finding of the said arbitrator. 
And it is further ordered, by and with the like consent, that the said 
arbitrator be at liberty to appoint a competent accountant to assist him 
in the investigation of the several matters referred to him as aforesaid^ 
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and that the remuDeration of such accountant and other charges attend- 
ing thereto be in the discretion of the said arbitrator. 

Given under my hand and the seal of the Court, this day 

of la . 



Judfje, 


No. 172. 

Summons in Summary Suit on Negotiable Instrument. 

Section 532 of the Code of Civil Procedure. 

No. OF Suit. 

In the Court aj 

Plaintiff. 

Defendant. 

To [Here enter the defendant's name, description, and address.^ 

Whereas [here enter the plaintiff's name, deicer ipLion, and ad^ 
d.resH\ has instituted a suit in this Court against you under Chapter 
XXXIX. of the Code of Civil Procedure for Rs. principal and in- 
terest [o?’ Rs. balance of principal and interest] due to him as the 
payee [or endorsee] of a bill of exchange [or hundi, or promissory note], 
of which a copy is hereto annexed, you are hereby summoned to obtain 
leave from the Court within ten days from the service hereof, inclusive 
of the day of such service, to appear and defend the suit, and within 
such time to cause an appearance* to be entered for you. In default 
whereof tlie plaintiff will be entitled at any time after the expiration of 
such ten days to obtain a decree for any sum not exceeding the sum of 
Rs. [here state the sum claimed] and the sum of Rs. for costs. 

Leave to appear may be obtained on an application to the Court, 
supported by affidavit or declaration showing that tliere is a defence to 
the suit on the merits, or that it is reasonable that you should be 
allowed to appear in the suit. 

[Here copy the hill of exchange, hundi, or promissory note^ and all 
endorsements upon it] 

No. 173. 

Memorandum of Appeal. 

Section 541 of the Code of Civil Procedure. 

Memorandum of Appeal. 

(Same, as in Register.) Plaintiff — Appellant. 

{Name, &c., as in Register.) Defendant — Respondent. 

[Name of Appellant] (plaintiff or defendant] above-named appeals 
to the High Court at [or District Court at , as the case may bel] 

against the decree of in the above suit, dated the day of , 
or the following reasons, namely {fiere state the grounds of objection], 

M 



No. 174 

RBaiSTEu OF Appeals. 

Section 548 of the Code of Civil Procedure, 
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No. 175. 

Notice to Respondent of the Day fixed for the Hearing 
OF THE Appeal. 

Section 553 of the Code of Civil Procedure. 

In the Court of at 

, Appellant, v. , Respondent, 


Appeal from the of the Court of , dated the 

day of 18 . 

To Respondent, 

Take notice that an appeal from the decree of in this case 

has been presented by and registered in this Court, and that 

the day of 18 has been fixed by this Court for the hear- 

ing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, 
or by some one by law authorized to act for you in this appeal, it will 
be heard and decided cx parts in your absence. 

Given under my hand and the seal of the Court, this day 

of ]8 . . 


, dated the 


L. S. 


ndge. 

[Note. — I f a stay of execution has been ordered, intimation should bo given of tho 
fact on this notice.] 


No. 17C 

Decree on Appeal. 

Section 579 of the Qode of Civil Procedure, 

In the Court of at 

, Appellant, v. , Respondent, 

Appeal from the of the Court of , dated the 

day of 18 . 

Memorandum of Appeal. 

, Plaintif, 

. ^ , Defendant 

Plaintiff [or defendant] above-named appeals to the Court at 
against the decree of in the above suit, dated the 

day of 18 , for the following reasons, namely : 

[here state the reasons^ 

This appeal coming on for hearing on the day of 18 , 

before , in the presence of for the appellant, and of 

for the respondent, it is ordered — 

[here state the relief granted^ 

The costs of this appeal, amounting to , are to be paid by » 
The costs of the original suit are to be paid by 
Given under xny hand this ' day of 18 . 




No. 177. 

■REQisTEn or Appeals from Appellate Decrees, 
Section 587 of the Code of Civil Procedure. 
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No. 178/ 

Notice to show Cause why a Reveiw should not be granted. 

Section 626 of the Code of Civil Procedure. 

In the Court of at 

, Plaintiff, v. , Defendant- 

To 

Take notice that has applied to this Court for a review of 

its judgment passed on the day of 18 in the above case. 

The day of 18 is fixed for you to show cause why the 

Court should not»grant a review of its judgment in this case. 

Given under my hand and the seal of the Court, this day 

of 18 . 


f L. S. 

\ 


y 

Judge, 


No. 179. 

Notice of Change of Pleader. 

In the Court of at 

A. of 
against* 

C, D„ of 

To the Registrar of the Court. 

Take notice that 1, A. B, [or G. D.], have hitherto employed as my 
pleader G. H., of , in the above-mentioned cause, but that I have 
ceased to employ him, and that my present pleader is J. K., of 

A, B. [or 0. D.]. 


No. 180. 

Memorandum to be placed at Foot of evert Summons, 
Notice, Decree, or Order of Court, or any other 
Process of the Court. 

Hours of attendance at the oflSce of the Registrar [place of office] 
from ten till four, except on [here> insert the day on ivhich the office 
will he closed], when the office will be closed at one. 
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A bandonment — 

Of part of claim to bring suit within 
court's jurisdiction, s. 43. 

Of suit by election of late minor, s. 452. 

Abate — 

Suit not to, by reason of death, marriage, 
or insolvency, s. 361. 

Abatement — 

No, of suit by death if cause of action 
survive, s. 361. 

No, of suit by marriage of female party, 
s. 369. 

In absence of application by representa- 
tive of sole or sole surviving pl|iinti£E 
deceased, s. 365. 

Of suit, effect of, s. 371. 

Of nuisance, plaint in suit for, sch. iv.. 
No. 101. 

Abscond - — 

Procedure where defendant is about to, 
ss. 474 — 482. 

Absconding — 

Of person failing to comply with sum- 
mons, s. 175. 

. Or leaving jurisdiction to avoid or delay 
^ ' plaintiff, 477, (a), (6), and s. 478. 

Absconding witness — • 

Attachment of property of, s. 168. ^ 

Procedure on appearance of,,after attach- 
ment, s. 169. 

Procedure if he fails to appear, s. 170. 

Absence — 

Of judge of whose decree review is ap- 
plied for, s. 627. 

Absent %vitnes8 — 

Examination of, by commission,ss. 383 — 
393. 

When his evidence may be put in, s. 390. 

Absolute — 

When sale in execution becomes, s. 297. 

When sale of immoveable property be- 
comes, s. 314. 

Absolute owner — 

Plaint in suit of, for possession of im- 
moveable property, sch. iv.. No. 94. 

Abusive language — 

No suit to be brought by pauper for, 
s. 402. 

Acceptance — 

By plaintiff of sum deposited in court as 
satisfaction in part only, procedure 
upon, 8. 379. 

By plaintiff of sum deposited as satisfac- 
tion in full, s. 379. 


Acceptor — 

Form of plaint by drawer against, sch. 
iv.. No. 37. 

Form of plaint by payee against, sch. 
iv.. No. 38. 

Form of plaint by first endorsee against, 
sch. iv.. No. 39. 

Form of plaint by subsequent endorsee 
against, sch. iv.. No. 40. 

Form of plaint by payee against, sch. 
iv.. No. 48. 

Accommodation-bill — 

Consise statement of claim for money 
paid on, sch. iv.. No. 114. 

A ccompaniment — 

•Of petition for enforcement of queen’s 
order, s. 610. 

To return of summons of other court, 
form of, sch. iv.. No. 121. 

Accordance with award — 

Appeal from decree not in, s. 522. 

Account — 

OH property, suit for, s. 213. 

I Discretion of court as to keeping of, in 
case of injunction granted, s. 493. 

Of arrears of rent, concise statement of 
claim for, sell, iv., No. 114. 

Books of, nut liable to attachment, s. 266 
id). 

Books, entries, and, to be kept by officers, 
high court's power to make rules as 
to, s. 639. 

Balance due on mutual, open, and cur- 
rent, where there are reciprocal de- 
mands, suit for, sch. iv.. No. 85. 

Concise statement of claim to have part- 
nership, taken, sch. iv.. No. 114. 

Accounts — 

Not settled, statement of claim in suit 
for amount to be ascertained on taking, 
s. 50.^ 

May be taken in administration-suits, 
B. 213. 

Could; may order taking of, in suits for 
dissolution, s. 215. 

Power to compel production of, by re- 
presentative, s. 234. 

Of receipts, and disbursements to be 
rendered by collector to court, s. 325. 

Commission to examine, s. 394. 

Eeceiver to render, s. 503. 

Excluded from record in appeal to queen 
as unnecessary, s. 602 (2). 
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^ct— * 

Title of, s. 1. 

Local extent of, s. 1. 

Commencement of, s. 1. 

Acts — 

Saving of certain, afPecting Oudh, the 
Pan jab, and Burma, s. 4. 

Beferences to previous, s. 4. 

Addition — 

Of plaintiff to a suit, s. 27. 

Of parties to a suit, s. 32. 

Of issues, 8. 149. 

To judgment, s. 202. 

Additional evidence — 

Direction by appellate court to lower 
court to take, s. 566. 

May be taken by apx^ellatc court, s. 568. 

Additional issues — 

Court may frame, s. 149. 

Additional judges — 

Subordination of courts of, s. 25. 

A djournment — 

To future day, bearing when there is no, 
8. 96. 

Costs of, where summons not served in 
due time, s. 100. 

Of hearing ex parte, s. 101. 

Of framing of issues, s. 148. 

After framing and recording issues, 
8. 155. 

Court may grant, at first hearing, s. 156. 
Costs of, s. 156. 

Procedure where parties fail to appear 
at an adjourned hearing, a. 157. 

If any party fails to appear at an ad- 
journed hearing, court may proceed to 
decide, s. 158. 

Of sale ill case of attachment of attached 
property, s. 278. 

Of sale in execution, a. 291. 

Of sale, collector’s power as to, s. 321 (c). 
Of hearing of application to be declared 
insolvent, s. 350. 

Of hearing appeal, ss. 555 — 557. 

Of hearing of appeal, power of court as 
to, B. 559. 

Adjournments — 

Provisions relating to, ss. 156 — 158. 

Adjustment — 

Of matters in dispute, statement as to, 
in application for execution, s. 235 (e). 
Of suit, s. 375. 

Of accounts by commission, s. 394. 

Of accounts directed in decree in suit as 
to land or tenure, s. 501. 

Of financial transactions between Im- 
perial and Indian governments, s. 610. 


A dministration — 

Plaint of administrator to show that he 
has taken out, s. 50, il. h. 

By court of property in suit, s. 213. 

Of ti-ust for public charity by direction 
of court, s. 539. 

Administration (contd.) — 

By creditor, form of plaint for, sch. iv., 
No. 105. 

By specific legatees, form of plaint for, 
sch. iv., No. 106. 

By pecuniary legatees, plaint in suit for, 
sch. iv.. No. 107. 

A dministration-suit — 

Court may order accounts to be taken 
in, 8. 213. 

Where executor personally liable for 
legacies, sch. iv.. No, 131. 

By next‘of 'kin, final decree in, sch. iv., 
iJo. 13]. 

A dministrator — 

Plaint what to show in suit of, s. 50, 
il. 5. 

Claims by or against, not to be joined to 
personal claims, s. 44. 

Suits by, s. 437. 

A dmiralty-jurisdiction — 

Saving of, s. 616. 

Admissibility — 

Of document not produced with plaint 
or entered thereon, s. 63. 

Admission — 

Of plaint, procedure on, s. 58. 

Of claim by defendant, s. 64. 

Of claim by defendant in absence of 
plaintiff, s. 102. 

Of documents not produced at first hear- 
ing, s. 139. 

Of documents according to Jaw of evi- 
dence before placing on record, s. 141. 

Of application for execution, procedure 
on, 8. 245. 

Of person to be legal representative for 
presenting suit, s. 367. 

Of application to sue as pauper, proce- 
dure on, s. 410. 

Of parties to interpleader-suits, s. 473. 

Of possession of money or deliverable 
thing, the subject of suit, s. 502. 

Of memorandum of appeal, procedure 
on. s. 548. 

Of additional evidence by appellate court, 

• B. 568. 

Of pauper-appeal, procedure on apppH- 
cation for, s. 592. 

Of appeal to queen, s. 603. 

Of application for review, s. 629. 

Of affidavits, high court to make rulea 
for, 8. 647. 
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Advance — 

Subsistence-money to be paid in, s. 339. 

Adverse interest — 

Next friend of minor to have no, ss. 445, 
446. 

A dveHisement — 

Notice by, of institution of suit, 6. 30. 

Notice by, to parties where one of them 
sues or defends on behalf of all having 
. same ititerest, s. 35. 

Advocate — 

Not required to present power-of-attor> 
iiey, s. 39. 

A dvocate-general — 

Acting ex officio may institute suit relat- 
ing to public charity, s. 539. 
Affidavit — 

Interrogatories to be answered by, s. 126. 

llegarding possession of documents, 
B. 129. 

Application for order to inspect docu- 
ments to be based on, s. 134. 

Application to send for records from 
other courts to be based on, s. 137. 

Power to order any point to be proved 
by, s. 194. 

When evidence may be given by, a. 195. 

T'o be confined to what facts, s. 196. 

Costs of, 8. 196. 

By whom oath may be administered, 
8, 197. 

Application for issue of commission to 
be supported by, s. 384. 

Application for appointment of new nexf 
friend to be supported b}", s. 447. 

Application by minor, on coming of age, 
to abandon or proceed with suit, to be 
based on, showing age, s. 453. 

Application for appointment of guardian 
ad litem to be based on, s. 456. 

Application to take security from defend- 
ant before judgment to be based on, 
B. 477. 

Application to take security from defend- 
ant before judgment, and. in default, 
to attach his property, to be based on, 
s. 483. 

Injunction not to be granted otherwise 
than on, s. 492. 

Application for leave to appear and 
defend suits on negotiable instruments 
to be based on. s. 533. : 

High court to make rules for admission < 
of, s. 647. ^ I 

Affirmation — 

In appeal, of decree, s. 575. 

Election of minor on coming of, s. 450. 

Bepudiation of suit by minor co-plaint- 
m coming of, a. 454. 


Agent — 

Appearance by recognised, s. 36. 

Who is a recognised, s. 37. 

Service of process on recognised, s. 38. 

For receipt of process, s. 41. 

Empowered to accept, service of sum« 
mons on, s. 75. 

By whom non-resident defendant car^* 
ries on business, service of summons 
on recognised, s. 76. 

In charge of immoveable property, ser^* 
vice of summons on, s. 77. 

Service on defendant residing within 
jurisdiction of another court and hav- 
ing no, s. 85. 

Service on, of letter substituted for sum- 
mons, s. 92. 

Appearance of defendant by, without 
summons, s. 97. 

Presentation of pauper’s application by, 
s. 404. 

Examination of pauper’s, s. 406. 

*Of government to receive process, s. 419. 

Of government, who is, s?. 417. 

May institute interpleader-suit when, 
s. 474. 

Appearance of respondent by author- 
ized, s. 557. 

Concise statement of claim for money 
entrusted to, sch. iv.. No. 114. 
Agents — 

Institution by, of interpleader-suits 
against their principals, s. 474. 
Agreement — 

Between parties as to question to be de- 
cided by court, s. 150. 

Of commissioners for partition in report, 
8. 396. 

By pauper as to subject suit, passing 
"interest therein to another, s. 407 {d) 
and 8. 414 (c). 

Of parties as to nomination of arbitra- 
tors, appointment by court on failure 
of, 8. 507. 

Of major part of arbitrators, s. 509 (5). 

To refer dilference to arbitration, filing 
of, in court, s. 523. 

Of parties, proceedings on, ss. 527 — 531. 

Between parties to refer to arbitration, 
provisions applied to proceedings on, 
B. 524. 

Of parties to appeal as to form of decree 
in appeal or as to order to be passed^ 
s. 677. 

Of parties, papers excluded from record 
in appeal by, s. 602 (2). 

To convey land, plaint in suit for breach 
of, sch. iv.. No. 66. 

To purchase land, sch. iv.. No. 67> 

Of indemnity, plaint in suit on, Bcb. iTt, 
No. 69. 


if 
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'Alienation — * 

Of property after attachment to be void, 
8. 276. 

Of property in dispute, injunction to 
stay, s. 492. 

Aliens — 

Suits by, residing jn British India with 
governor-genera 'B permission, s. 430. 
Allegations — ^ 

In written statements, s. 114. 

Of plaint and written statements, ascer- 
tainment of admission or denial of, 
B. 117. 

From which issues may be framed, s. 147. 

Of pauper not disclosing right to sue in 
court, s. 407 (c). 

Alliance — 

Of foreign prince or chief with British 
government, s. 432. 

Allowance — 

Of application to sue as pauper, s. 409. 

Ambassador of foreign state — ‘ 

When he may be sued, s. 433. 

Exempt from arrest, s. 433. 

When his property may be attached, 
s. 433. 

Amendment — 

Of plaint, s. 63. 

Of statements given in lieu of copies of 
plaint, s. 58. 

Of written statements, s. 116. 

Of issues, s. 149. 

Of decree, s. 206. 

Of application for execution, s. 245. 

Of memorandum of appeal not in form, 
8. 643. 

Alteration — 

Of plaint so as to change character of 
suit not allowed, s. 53. 

Of judgment, s. 202. 

Of decree at request of parties, s. 210. 

Of draft of conveyance or endorsement, 
execution of which by judgment-debtor 
is ordered by court, s. 261. 

Of rules for conducting sales, s. 287. 

Of schedule of insolvent’s creditors, s. 353. 

Or cancelment of notification applying 
to certain courts the provisions as to 
summary suits on negotiable instru- 
ments, s. 538. 

Alternative — 

To relief granted, execution of decrees 
for money payable as, s. 254. 

Amount — 

Due to plaintiff or defendant to be stated 
in decree in suit where set-off is allow- 
ed, 8. 216. 

Decreed with costs, &c., order for with- 
drawal on payment of, s. 275. 


Amount (contd) — 

Eecovcrable to be stated in proclamatioil 
of sale, 8. 287 (rf). 

Of mesue-protits, damages, or annual 
nett-protits, commission for ascertain- 
ing, s. 392. 

And nature of security required, high 
court’s power to regulate, s. 612 (c). 

Annuities — 

Valuation of, s. 213. 

Pa3^able to one during life of another, 
abatement by death of one plaintiff 
during suit brought by both, s. 361, 
il. a. 

Annuity-bond — 

Plaint in suit on, sch. iv.. No. 28. 

Answer — 

To case set up by defendant, exception 
of documents produced in, s. 63. 

To written statements called for, s. 112. 

Consequence of refusal or inability of 
pleader to, s. 120. 

Note as to interrogatories, procedure in 
case of refusal or omission to give, or 
giving insufficient, s. 127. 

To order for discovery, s, 129. 

Apparel — 

Of judgment-debtor, his wife and chil- 
dren, not liable to attachment, 
B. 266 (a). 

Appeal — 

To lie from all original decrees, except 
when expressly prohibited, s. 640. 

To be in the form of memorandum, s. 541 . 

Memorandum what to contain, s. 541. 

Appellant to confine himself to grounds 
set out in memorandum, s. 542. 

Eejection of memorandum if not drawn 
up in proper form, s. 643. 

One of several plaintiffs or defendants 
may obtain reversal of whole decree 
if it proceed on ground common to 
all, s. 644. 

Execution of decree not to be stayed 
solely by reason of, s. 545. 

Stay of execution of appealable decree 
before time for, has expired, s. 645. 

Security to be required before staying 
execution, s. 645. 

No such security required from govern- 
ment or public officers, s. 547. 

Registry of memorandum of, s. 548. 

Appellant may be required to give secn- 
. rity for costs, s. 549. 

Appellant shall be required to give such 
security if he resides out of British 
India, s. 649. 

Appellate court to give notice to court 
whose decree is appealed against, 
6. 550. 
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Appeal (coatd.) — 

Transmission of papers to appellate 
court, 8. 550. 

Copies of exhibits in court whose decree 
is appealed against, s. 550. 

Appellate court may confirm decision of 
lower court without sending it notice, 
B. 551. 

Day for hearing, s. 552. 

Publication and service of notice of day 
for hearing, s. 553. 

Appellate court may itself cause notice 
to be served, s. 553. 

Contents of notice, s. 554. 

Right to begin, s. 555. 

Dismissal of, for appellant’s default, 
8. 556. 

Hearing of, ex parte, s. 556. 

Dismissal of, where notice not served 
owing to appellant’s failure to deposit 
cost of notice, s. 557- 

Re-admission of, dismissed for default, 
8. 558. 

Power to adjourn hearing of, and direct 
persons appt'aring interested to be 
made respondents, s. 559. 

Re-hearing on application of respondent 
against whom ex-parte decree is made, 
s. 560. 

Upon hearing, respondent may object to 
decree as if he had preferred separate, 
s. 561. 

Form of notice and provisions appli- 
cable thereto, s. 561. 

When appellate court may remand a 
case, s. 562. 

When further evidence barred, s. 5G3. 

Limit to remand, s. 564. 

When evidence on record sufficient, ap- 
pellate court to determine case finally, 
B. 565. 

When appellate court may frame issues, 
and refer them for trial, s. 566. 

Finding and evidence to be put on re- 
cord, s. 567. 

Either party may present memorandum 
of objections to the finding, s. 567. 

Determination of appeal after presenta- 
tion of such memorandum, s. 567. 

Production of additional evidence in ap- 
pellate court, s. 568. 

Mode of taking such evidence, s. 569. 

Points to be defined and recorded, s. 570. 

Judgment when and where to be pro- 
nounced, s. 571. 

Language of judgment, s. 572. 

Translation of judgment, s. 573. 

Contents of judgment, s. 574. 

Decision where two or more judges hear, 
B. 575. 

Dissent to be recorded, s. 576. 

What judgment may direct, s. 577. 


Appeal (contd.) — 

No decree to be reversed or modified for 
error or irregularity not affecting 
merits or jurisdiction, s. 578. 

Contents of decree in, s. 579. 

Judge dissenting from judgment need 
not sign decree, s. 579. 

Certified copies of judgment and decree 
to be furnished to parties, s. 580. 

Certified copy of decree to be sent to 
lower court, s. 581. 

Appellate courts to have same power as 
courts of original jurisdiction, s. 582. 

Execution of decree of appellate court, 
s. 583. 

Second, to high court, s. 584. 

Grounds of second, s. 585. 

No second, in certain suits, s. 586. 

Provisions as to second, s. 587. 

From certain orders, s. 588 (see also 
Order). 

From insolvency matters to he to high 
• court, s. 589. 

Procedure in, from orders, s. 590. 

None from order passed, ^before decree, 
in course of suit, hut if decree he 
appealed against, error or defect there- 
in may he set forth, s. 591. 

By paupers, ss. 592 — 593. 

Not to lie from decrees of arbitrators, 
6. 522. 

Documents put in evidence may be re- 
turned after lapse of time for, s. 144. 

Appeals to the Queen — 

When they lie, s. 595. 

Value of subject-matter, s. 596. 

Bar of certain, s. 597. 

Application to court whose decree is com- 
plained of, s. 598. 

Certificate as to value or fitness, s. 600. 

Effev,t of refusal of certificate, s. 600. 

Security and deposit required on grant 
of certificate, s. 602. 

Admission of, and procedure thereon, 
s. 603. 

Revocation of acceptance of security, 
s. 604. 

Power to order further security or pay- 
ment, s. 605. 

Effect of failure to comply with order, 

B. 606. 

Refund of balance of deposit, s. 607. 

Powers of court pending, s. 608. 

Increase of security found inadequate, 
s. 609. 

Procedure to enforce order of queen, 
s. 610. 

Orders made by court executing queen’s 
order to be appealable in the same 
manner as orders of such court execut- 
ing its own decrees, s. 611. 
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Ajypeals to the QueeTi(contd.) — * 

Power to make rules, s. 613. 

Legalization of existing rules, s. 613. 

High court includes recorder of Rangoon, 
but not so as to empower him to make 
rules binding on courts other than his 
own, s. 614. 

Construction of Bengal Reg. 111. of 
1828, 8. 4, cl. 5, s. 615. 

Saving of queen's pleasure and of rules 
for conduct of business before judicial 
committee, s. 616. 

Ap'pearance — 

By recognised agents and pleaders, s. 36. 

In answer to summons, s. 96. 

Consequence of plaintiff’s uon, s. 97. 

Consequence of both parties’ non, s. 98. 

Consequence of non, of party ordered to 
appear in person, s. 107. 

Of absconding witness after attachment, 
procedure on, s. 169. 

Before commissioner, whether in person 
or by agent or pleader, s. 400. 

And answer by government-pleader on 
behalf of secretary of state, s. 420. 

On behalf of sovereign prince or slate, 
s. 432. 

Taking of security before judgment for 
defendant’s, ss. 477, 479. 

Of defendant in suit on negotiable in- 
strument, s. 532. 

Of opposite party on application for re- 
view, s. 626 (a), 

Appellant — 

Presentation by, of memorandum of ap- 
peal, s. 541. 

Hearing of. on grounds not stated in 
memorandum, s. 542. 

Demand of seourity from, for oosts, 
s. 549. 

When entitled to begin, s. 656, exp. 

Dismissal of appeal for default or non- 
appearance of, H. 556. 

Notice to, by respondent, of objection to 
decree appealed against, s. 561. 

Relief due to, when to be stated in judg- 
ment ou appeal, s. 574 ((^). 

Issue of execution on failure by, to fur- 
nish further security, s. 609. 

A ppellate court — 

Procedure where courts in which suit 
may be instituted are subordinate to 
the same, s. 22. 

Procedure where they are not subordinate 
to the same, s. 23. 

May order anv particular fact to be 
proved by affidavit, 8. 194. 

Application to, for order to stay execu- 
tion, 8. 239. 

Mi^y dispense with judgment on which 
appeal is foundedy t. 541. 


Appellate court (contd.) — 

May reject or return memorandum of 
appeal if not properly drawn up, 

B. 543. 

May order execution to be stay^, s. 545,^ 
May direct security to be taken, s. 546. 
May require appellant to give security 
for costs, 8. 649. 

Shall require appellant, residing out of 
British India to give security for costs, 

B. 549. 

To send notice of appeal to court below, 
s, 550. 

May confirm decision of lower court 
without sending it notice, s, 551. 

To fix day of hearing, s. 552. 

To publish and serve notice of day of 
hearing on parties and on lower court, 

B. 553. 

May adjourn hearing and direct persons 
appearing interested to be made re- 
spondents, s. 556. 

May dismiss appeal where notice not 
served owing to appellant’s failure to 
deposit cost of notice, s. 557. 

May re-admit appeal dismissed for de- 
fault, s. 558. 

May remand case, s. 562. 

To deteimiue case finally when evidence 
not on record, a. 565. 

May frame issues, and refer them for 
trial to lower court, a. 566. 

To determine appeal after finding of low% 
er court on issues, s. 567. 

' May allow production of additional evi- 
dence, s. 568. 

To pronounce judgment in open court, 
8. 671. 

Decree or order of, s. 577. 

See also Ajppeal. 

Appellate courts — 

Procedure where courts in which suit* 
may be instituted are subordinate to 
different, s. 23. 

Appellate decrees — 

Appeals from, ss. 584 — 587. 

Application — 

By defendant not residing within coui-t’a 
jurisdiotion to stay proceedings, s. 20. 
By defendant to transfer suit to another 
court subordinate to the same appel- 
late court, B. 22. 

By defendant to high oonrt to transfer 
. suit to another court, ss. 23, 24. 

By either party for dismissal or addition 
of parties at hearing, s. 32, 

To be made parties to suits instituted 
under s. 30, s. 32. 

By defendant to separate causes of 
action, s. 45. 
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Application (contd.) — 

By defendant to tiy such of the causes 
of actiou as may be couvenieutly dis- 
posed of in one suit, s. 46. 

For order to set aside dismissal on plaint- 
iff’s default, s. 103. 

To set aside ex-parte decree, s. 108. 

To set aside dismissal of suit owing to 
plaintiff’s default, s. 113. 

To inspect documents referred to in 
plaint, 8. 133. 

To send for records from other courts, 
8. 137. 

To summon witnesses to give evidence 
or produce documents, s. 109. 

To send decree for execution to anoth(>r 
court, 8. 223. 

To execute decree, s. 230. 

By joint decree-holder to execute decree, 
S.231. 

By transferee of decree for its execution, 
s. 232. 

For execution of decree ag.iinst late 
judgment-debtor’s reprobcntative, 
s. 234. 

For attachment of moveable property to 
be accompanied by inventory, s. 230. 

For attachment of immoveable property 
to contain further particulars, s. 237. 

To be accompanied by extract from col- 
lector’s register if land registered in 
bis office, s. 238. 

For order to stay execution, s. 239. 

By judgment-debtor, of property of de- 
ceased held by him in possession, s. 252. 

For immediate execution of decree for 
money not exceeding 1,000 rs., s. 256. 

To set aside sale of immoveable propert}' 
on grounds of irregularity, &c., ss. 
311,313. 

For postponement of sale of land to 
enable defendant to raise amount of 
decree, s. 305. 

To be declared an insolvent, ss. 336, 344. 

By representative of deceased plaintiff, 
procedure on failure of, ss. 364, 365. 

By plaintiff to bring in representative of 
deceased defendant, s. 368. 

Of defendant for dismissal of suit on 
ground of plaintiff’s bankruptcy or 
insolvency, s. 370. 

To withdraw from suit with lea/e to 
bring a fresh one, s. 373. 

To issue commission, s. 384. 

To sue as pauper, s. 403. 

To extend time to answer plaint against 
public officer, s. 423. 

By government- pleader to appear and 
answer summons against public officer, 
B. 426. 

By next friend on behalf of minor, 
B. 441. 


Application (contd.) — 

By defendant to take a plaint, filed with- 
out next friend, off the file, s. 442. 

To remove next friend on what grounds, 
s. 446. 

To appoint new next friend, s. 447. 

By minor on coming of age to discharge 
next friend, s. 451. 

By minor on coming of age to have suit 
dismissed, s. 452. 

By minor on coming of age to proceed 
or abandon suit may be made ex-parte 
and on affidavit, s. 453. 

By minor co-plaintiff on coming of age 
to have his name struck off, s. 454. 

By minor on coming of age to dismiss 
unreasonable or improper suit, 8. 455. 

To appoint guardian ad litem^ s. 456. 

To enforce decree on heir or representa- 
tive, being a minor, of a deceased 
party, s. 460. 

To take security from defendant before 
. judgment, s. 477. 

By surety for defendant arrested !>efore 
judguient to be discharged, s. 480. 

To take security from detendant before 
judgment, and, in default, to attach 
his property, s. 483. 

For compensation for improper arrest or 
attiiehment, s. 491. 

For injunction, s. 492. 

For discharge, variation, or setting aside 
of order for injunction, s. 496. 

For compensation for groundless injunc- 
tion, s. 497. 

To sell perishable articles, s. 498. 

For order for detention, &c., of property 
in suit, 8. 499. 

By receiver of rents and profits of pro- 
perty in suit, s. 503. 

For reference to arbitration, s. 506. 

To court to appoint umpire, s. 511. 

To set aside an award, s. 522. 

To refer agreement to arbitration, 
s. 623. 

To file award in matter referred to arbi- 
tration without court’s intervention, 
B. 625. 

By defendant to appear and defend suits 
on negotiable instruments, s. 533. 

To certain courts of provisions as to 
summary suits on negotiable instru- 
ments, 8. 538. 

To stay execution of appealable decree, 
s. 545. 

Of judgment-debtor for stay of sale of 
immoveable property in execution of 
money-decree under appeal, s. 546. 

Of respondent for demaud of security 
from appellant, s. 549. 

For copies of exhibits in cases appeide^ 
against, s. 550. 
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Application (contd.) — 

Por re-admission of appeal dismissed for 
default, 8. 558. 

By respondent for re-hearing of appeal 
decided ex-parte^ s. 560. 

Of parties for copies of judgment and 
decree, s. 580. 

Por execution of decree of appellate 
court, 8. 583. 

To appeal as pauper, s. 592. 

To appeal to queen, s. 598. 

Of parties for copies of papers in case of 
appeal to queen, s. 603 (d). 

Of opposite party for increase of security, 
8. 609. 

Of respondent, issue of execution of de- 
cree appealed against to queen on, 
s. 609. 

Por enforcement of queen's order, s. 610 

For reference to high court, s. 617. 

Por review of judgment, s. 623. 

Por review of judgment by party not 
appealing from decree, s. 623. 

For order to restore rejected application 
for review, s. 629. 

To review order passed on review, or on 
application for review, barred, s. 629. 

Applications — 

Under s. 165 of Contract Act deemed to 
be administration-suits, s. 213. 

Costs of, s. 218. 

In behalf of minors by next friend and 
guardian ad litem, s. 441. 

Appointment — 

Of pleader, s. 39. 

Of agent for receipt of process, s. 41. 

Of receiver of insolvent’s property, 
s. 351. 

Of pleader, court- fee not chargeable on, 
in pauper-suit, s. 410. 

By court of guardian for suit of minor 
defendant, s. 443. 

Of guardian for suit, s. 456. 

In place of guardian for suit dying or 
being removed, s. 459. 

Of receivers, ss. 503 — 505. 

Of officer to exercise powers as to suits 
relating to public charities, s. 539. 

Of new trustees to charity, suit for 
decree for, s. 539 (a). 

Of receiver, form of, sch. iv.. No. 168. 

Apportionment — 

Of costs, B. 220. 

Apprehended witness — 

Being unable to give evidence, &c., pro- 
cedure in case of, s. 174. 

A pprehension — 

Penalty for resistance to, s. 651. 


Apprentice — 

Form of plaint by master against father 
or guardian of, sch. iv.. No. 64. 

Form of plaint by, against master, sch. 
iv.. No. 65. 

Concise statement of claim of and 
against, sch. iv., No. 114. 
Arbitration — 

Reference to, s. 506. 

Nomination of arbitrator, s. 507. 

When court may appoint arbitrator, 
s. 607. 

Order of reference to, s. 508. 

Order to provide for difference of opinion, 
s. 609. 

Procedure in case of death, incapacity, 
or refusal to act, s. 510. 

Appointment of umpire by court, s. 511. 

Powers of arbitrators or umpire, s. 512. 

Sum'^moning of witnesses, s. 513. 

Extension of time for making award, 
8. 514. 

When umpire may act in lieu of arbitra- 
tors, 8. 515. 

Award to be signed and filed with deposi- 
tions, s. 516. 

Arbitrators or umpire may state special 
case, s. 517. 

In what cases court may modify or 
correct award, s. 518. 

In what cases court may award costs of, 
s. 519. 

In what cases court may remit award for 
^ re-consideration, s. 520. 

Grounds for setting aside award, s. 521. 

Judgment to be according to award, 
6. 522. 

Agreement to refer to, may be filed in 
court, 8. 523. 

Provisions as to, applicable to proceed- 
ings under order of reference, s. 524. 

Filing of award in matter referred to 
arbitration without intervention of 
court, s. 525. 

Enforcement of such award, s. 526. 

Argument — 

Or evidence necessary for decision being 
fully available at first bearing, s. 154. 

On objections of judgment-debtor to 
execute convey^ance or endorsement, 
s. 261. 

As to applicant to sue as pauper being 
subject to prohibition laid down, s. 409. 

Not allowed in memorandum of appeal, 
- s. 641. 

Argumentative — 

Written statement not to be, s. 114. 

Matter included in affidavit, effect of, 
8. 196. 

Arrears of rent — 

Claims in respect of, s. 44. 
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Arrest — 

Of person not complying with summons, 
&c., 8. 174. 

Statement as to, in application for execu- 
tion, 6. 235 (J), 

Judgment-debtor liable to, at any hour 
and on any day, s. 336. 

Not to be made in houses after sunset 
and before sunrise, s. 336. 

Warrant of, to direct judgment-debtor 
to be brought up, s. 337. 

For subsistence-money, bar to, s. 340. 

Powers of court as to judgment-debtor 
under, applying to be declared an in- 
solvent, s. 319. 

Or imprisonment of discharged insol- 
vent, s. 357. 

Not to be made in suits against govern- 
ment or public officers without written 
consent of district-judge, s. 42^. 

Public officer sued not liable to, s. 427. 

Ambassador of foreign state exempt 
from, 8. 433. 

Execution of warrant of, in cantonments, 
8. 469. 

Before judgment, s. 477. 

Of defendant when his surety applies for 
his discharge, s. 480. 

Compensation for, before judgment on 
insufficient grounds, s. 491. 

Women not exempt from, s. 640. 

Judge, magistrate, or other judicial offi- 
cer exempt from, while going to, pre- 
siding in, or returning from his court, 
s. 624. • 

Parties to suit and their pleaders and 
recognised agents exempt from, while 
going to or attending court for such 
suit, and while returning from court, 
s. 642. 

Outside court's jurisdiction, procedure in 
case of, s. 648. 

Assault — 

In one place by person residing in ano- 
ther, place of suing for, s. 18, il. a. 

No suit to be brouglit by pauper for, 
8. 402. 

And battery, form of plaint for, seh. iv.. 
No. 84. 

And battery, form of plaint for, with 
special dams ge, sch. iv.. No. 85. 

And false imprisonment, form of plaint 
for, sch. iv., No. 86. 

False imprisonment or malicious prose- 
cution, concise statement of claim^for 
damages for, sch. iv.. No. 114. 

Assets — 

Collection of, by receiver, s. 355. 
Assignee — 

Provision as to cross-decrees applies 
where either party is, s. 246, exp. ii. 


Afssignee (contd.) — 

Or receiver of bankrupt or insolvent 
plaintiff, when suit maintainable by, 
is barred, s. 370. 

A ssignment — 

Execution of decree transferred by, 
s. 232. 

Property in custody of court and attach- 
ed by decree-holder and claimed by 
another in virtue of, s. 272. 

Procedure in case of, of any interest 
pending suit, s. 372. 

Attached •property — 

Alienation of, to be void, s. 276. 

Investigation of claims to and objections 
to attachment of, s. 278. 

Attaching oficer — 

Duties of, s. 269. 

Attachment — 

Power of small cause court for effecting, 
s. 5. 

• Of property of absconding witnesses, 

B. 168. 

Withdrawal of, on witness appearing 
and showing good cause, s. 169. 

Costs of, to be paid by absconding wit- 
nesses, s. 170. 

Of property of judgment-debtor, order 
as to, in decree for pa\ ment by instal- 
ments, s. 210. 

Statement as to, in application for exe- 
cution. s. 235 {j). 

Of moveable property, inventory to 
acrompany application for. s. 236. 

OF immoveable property, particulars in 
application for, s. 237. 

Of registered land, what to accompany 
a])plication for, s. 238. 

And sale of deceased person’s property, 
execution by, s. 252. 

And sale of property, execution of decree 
by, ss. 254, 259, 260. 

In case of mesne-profits to be subse- 
quently ascertained, s. 255. 

Under section relating to specific move- 
ables or recovery of wives not to be 
in force longer than six months, s. 259. 

Under section relating to specific perfor- 
mance of contracts or restitution of 
conjugal rights not to be in force long- 
er than one year, s. 260. 

What property liable to, s. 266. 

Power to summon and examine persons 
in respect of property liable to, s. 267. 

Of debt, share, and other property not 
in possession of judgment-debtor, 
s. 268. 

Of moveable property in possession of 
defendant, s. 269. 

Of negotiable instruments, s. 270. 

Of property in house or zanana, s. 271. 
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Attachment (contd.) — * 

Of property deposited in conrt or with 
government-officer, s. 272. 

Of decree for money, s. 273. 

Of immoveable property, e. 274. 

Order for withdrawal of, after satisfac- 
tion of decree, s. 275. 

Private alienation of property after, to 
be void, s. 276. 

Conrt may direct coiii or clirrency-notes 
to be made over to party entitled at 
any time during continuance of, s. 277. 

Of attached property, investigation of 
claims to, and objections to, a. 278. 

Evidence to be adduced by claimant that 
he had interest in such property at the 
date of its, s. 279. 

When court may release property from, 
6. 280. 

When court may not release, s. 281. 

Continuance of. subject to lien of incum- 
brancer, B. 282. 

Court may order property under, to be 
sold, s. 284. 

Enforcement of injunction for breach of 
contract or other injury by, s. 493. 

And sale of discharged insolvent’s pro- 
perty, s. 357. 

Of property of public officer sued. s. 427. 

And arrest before judgment, 88.477 — 491 

Before judgment, ss. 483 — 490. 

Of property in case of disobedience of 
injunction, s. 493. 

Appointment of receiver for property 
under, s. 503. 

Of property, appeal from order for, 
8. 588 [k). 

Of property outside district, procedure 
in, 8. 648. 

In execution, prohibitory orders in, sch. 
iv., Nos. 138—142. 

Before judgment with order to call for 
security for fulfilment of decree, sch. 
iv., No. 160. 

Before judgment on failure to give secu- 
rity, sch. iv., No. 161. 

Before judgment, sch. iv.. Nos. 162 — 165. 

Attachment before jvAgment — 

Application for security from defendant, 
and, in default, for, s. 483. 

Court may call on defendant to furnish 
security or show cause, a. 484. 

Procedure in default, s. 485, 

Withdrawal of, s. 485. 

Mode of m^ing, s. 486. 

Investigation of claims to property at- 
tach^ before judgment, s. 487. 

Bemoval of, when security furnished, 
8.488. 

Kot to affect rights of strangers, or bar 
decree-holder from applying for sale, 
s. 4^. 


Attachmt. before judgt. (contd.)--** 

Propei'ty attached not needed to fn re^ 
attached in execution of decree, s. 490. 

Compensation for groundless, s. 491. 

Attendance-^ 

Of witnesses, power to compel, s. 148. 

Of declarant in affidavit for cross-exa^ 
mination, power to order, s. 195. 

At conrt, reading of deposition when 
maker is incapacitated hy sickness or 
infirmity, or by law exempted from, 
s. 390 (a). 

Of witnesses before commissioner, s. 399. 

Of person able to answer questions re- 
lating to suit against government, 
s. 421. 

Of appellant prevented by sufficient 
cause, s. 558. 

Of respondent prevented hy sufficient 
cause, s. 560. 

Attestation — 

Of amendment of plaint, ss. 47 — 53. 

, Of verification of plaint, s. 52. 

Of amendment of plaint, s. 53. 

Of copies of documents produced, s. 62. 

Of amendments in written statements, 
8. 116. 

Of amendment of application for execu- 
tion, s. 245. 

Of amendment of memorandum of 
appeal, s. 543. 

Auction — • 

Sales to be made by public, s. 286. 

Proclamation of sale by public, s. 287. 

Porm of plaint for deficiency upon re- 
sale of goods sold at, scb. iv.. No. 13. 

Authority-^ 

Of one of several plaintiffs or defendants 
to appear for the rest, s. 35. 

Of government pleader to appear for go- 
vernment, note of, 8. 426. 

To sue and defend for military men^ 
8. 465. 

For application for order of reference to 
arbitration, s. 506. 

To let, sell, mortgage, or exchange pro-^ 
perty of charity, s. 539 (d). 

To collector to stay public sale of land 
on security being git^en, sch. iv.. 
No. 152. 

Authorized agent-^ 

Appearance by, s. 97 . 

Average — 

Form of plaint for loss hy general, sch# 
iv., No. 52. 

Form of plaint for loss by portieulax; 
seh. iv.. No. 53. 





INDEX TO THE CODE OF CIVIL PROCEDUBEi 


11 


A^rd — 

To Hefendant in suit wbere set-off is 
allowed, effect of, s* 216. 

To defendant of costs of suit abating by 
death of sole or sole-surviving pl^t- 
iff, 8. 366. 

To defendant of costs in suit dismissed 
on ground of plaintiff 's bankruptoy« 
s. 370. 

Of costs, whether against plaintiff or 
defendant, as blameable for litigation, 
a 379 and illua 

Of sums payable to equalise value of 
shares in partition, s. 396. 

Of costs to plaintiff in interpleader-suit, 
s. 473 (a), 8. 475. 

Of compensation for improper arrest or 
attachment, s. 491. 

Of compensation to defendant in case of 
injunction sued out on insufficient 
grauuds, 8. 497. 

Opinion of court on case stated to form 
part of, s. 617. 

Not providing for disposal of question 
as to costs, 8. 519. 

On matter referred to arbitration by 
agreement of parties, s. 524. 

‘Plaint in suit on, sch. iv.. No. 26. 

Concise statement of claim for money 
payable under, sch. iv., No. 114. 

— 

To be furnished by parties arrested for 
refusing to give evidence or produce 
documents, s. 174. . « 

May be taken in case of certain offences, 
8. 643. 

See Security, 

Balance — 

Of sale-proceeds of property attached, 
payment of, to judgment-debtor, 
88. 259, 260, 268. 

Necessary to dischaige judgment-debts 
on expiry of lease or management by 
collector, s. 324. 

Of proceeds of side by collector, disposal 
of, 8. 325. 

Claimed by plaintiff after receipt of sum 
deposits in satisfaction, prosecution 
of suit for, 8. 379. 

Of proceeds of property sold in case of 
disoMience of injunction, payment 
of, to defendant, s. 493. 

Bardoer — 

Concise statement of d^m against, lor 
wrongfully neglecting or refusing to 
pay cheque, sch. iv.. No. 114. 

Banker' a balance — 

Concise statement of claim for, sch. iv.. 
No. 114. 


BaiOc-notea — 

Liable to attachment, s. 266. 

Bankruptcy — 

When plaintiff’s, bars suit, s. 370. 

Beat of drum — 

Attachment of immoveable property by 
prohibitory order to be by, s. 274. 
Delivery of immoveable property by, 
8. 319. 

Benand purchaaer — 

Of land not recognised, s. 317. 

Bench of jvdgea — 

Decision whei-e appeal heard by, s. 575. 

Bvdn-^ 

Officers concerned in execution-sales not 
to, 8. 292. 

Decree-holder not to, without court’s 
permission, s. 294. 

BiUa of exchange — 

Institution of summary suit on, '^ss. 

• 532—538. 

Birth — 

No person exempt from jurisdiction by 
reason of place of, s. 10. 

Board and lodging — 

Form of plaint for, sch. iv.. No. 23. 
Concise statement of claim for, sch. iv., 
No. 114. 

Bombay — 

Saving of jurisdiction and procedure in 
small suits in military cantonments 
in, 8. 6. 

Bombay lawa — 

Saving of certain, s. 6. 

Bond — 

Liable to attachment, s. 266. 

For clerk’s fidelity, form of plaint on, 
Bcb. iv., No. 66. 

Not to carry on trade, concise statement 
of claim on, sch. iv.. No. 114. 

By receiver, form of, Lch. iv.. No. 169. 

Breach — 

Of contract, forms of plaints for, sch. 
iv., No. 56 et seq. 

Of agreement to convey land, form of 
plaint for, sch. iv.. No. 56. 

Of agreement to purchase land, form of 
plaint for, sch. iv.. No. 57. 

Of agreement to complete purchase of 
immoveable property, form of plaint 
for, scb. iv., No. 58. 

Of agreement to deliver goods sold, form 
of plaint for, sch. iv.. No. 59. 

Of contract to employ, form of plaint 
for, scb. iv,, No. 60. 

Of contract to employ where the employ- 
ment never took place, fonn of plaint 
for, sch. iv., No. 61. 


0 
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BreoLch (contd.) — c 

0^ contract to ser^e, form of plaint for, 
8ch. iv.. No. 62. 

Of contract, form of plaint against 
builder for defective workmanship, 
Bch. iv.. No. 63. 

Of contract^ form of plaint by master 
against father or guardian of appren- 
tice, sch. iv., No. 64. 

Of contract, form of plaint by apprentice 
against master, sch. iv., No. 65. 

Of contract, form of plaint on bond for 
clerk’s fidelity, sch. iv.. No. 66. 

Of contract, form of plaint by tenant 
against landlord with special damage, 
sch. iv.. No. 67. 

Of warranty of moveables, form of plaint 
for, sch. iv., No. 68. 

Of agreement of indemnity, form of 
plaint for, sch. iv., No. 69. 

Of contract, form of plaint by ship-owner 
against freighter for not loading, 
scb. iv.. No. 70. 

Breach of contract — 

Damages for, s. 44. 

Enforcement of injunction by imprison- 
ment for, 6. 193. 

BHtish India — 

Service of summons on defendant having 
no agent in, and residing out of, 
s. 89. 

Procedure on non-appearance of defend- 
ant residing out of, and having no 
agent, s. 104. 

Procedure where defendant residing out 
of, does not appear, s. 114. 

PlaintifPs residing out of may be re- 
quired to furnish security for costs, 
B. 381. 

When foreign state may sue in courts of, 
8. 431. 

When plaintifFs may be said to be resid- 
ing out of, B. 382. 

Issue of commission for persons residing 
out of, 8. 387. 

Commissions of courts situate out of, 
and established by queen or govern- 
ment of India, s. 391 (a). 

Provisions applied to commissions of 
courts within, s. 399. ^ 

ISnits by aliens residing in, with govern- 
or-general’s permission, s. 431. 

Suits a^nst sovereign, prince, or chief 
residing within or without, s. 432. 

Execution in, of decrees of courts in 
native stato, s. 434. 

Removal of next friend if ceasing to re- 
side in, 8. 446. 

Security may be taken before judguKsnt , 
from defendant about to leave, s. 477. 


British India (contd.) — 

Procedure on arbitrator or umpire leav- 
ing, s. 510. 

Demand of security from appellant resid- 
ing out of, 8. 549. 

Possession by appellant residing out of, 
of property within, independent of 
that to which appeal relates, s. 549. 

Rules regai-ding appeals from courts in, 
to govern appeals to queen, s. 595. 

British re&ident-^ 

In foreign territory where defendant re- 
sides, service of summons through, 
8. 90. 

Broker — 

Sale of negotiable instruments or shares 
by, 8. 296. 

Builder — 

Fo^*m of plaint against, for defective 
workmanship, sch. iv.. No. 63. 

Buildings — 

Liable to attachment, s. 266. 

Burmah — 

Saving of certain Acts affecting, s. 4. 

Burden — 

Of proving issue, s. 180. 

Business — 

Suit when to lie in court within whose 
jurisdiction defendant carries on, ss. 16, 
17, 57 (c). 

Of judgment-debtor, place of, as affect- 

‘ * ing execution of decree, s. 223 {a). 

Carried on in foreign country without 
British license, s. 430, exp. 

Buying — 

By officers concerned in sales, prohibi- 
tion of, B. 292. 

Property sold in execution by decree- 
holder, R. 294. 

Calling — 

For record of case not appealable, power 
of high court as to, s. 622. 

CoBs~~~ 

Upon shares as to which indemnity is 
given, concise statement of claim for 
money paid upon, sch. iv., No. 114. 

Upon shares, concise statement of claim 
for, sch. iv.. No. 114. 

Cancelment — 

Qf notice to stay execution of decree 
sought to be'^attached, s. 273 (a). 

Of dedaration as to execution of decrees 
of courts in native states, s. 434. 

Alteration or setting aside of decree or 
order of court making reference to 
bigh court, b. 621. 
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Cantonments — 

Execution of warrants of arrest in, s. 4£9. 
Cargo — 

Lost by fire, form of plaint on, sch. iy.. 
No. 60. 

Caste — 

No suit to be brought by pauper for loss 
of, s. 402. 

Carriage — 

Of go(^s by railway, concise statement 
of claim for, sch. iv.. No. 114. 
Carrier — 

Concise statement of claim against, for 
refusing to carry goods by railway, 
sch. iv.. No. 114. 

Ditto for refusing to carry person, sch. iv.. 
No. 114. 

Ditto for breach of duty in carriage, and 
delivery of coals or machinery, sch. iv.. 
No. 144. 

Case — 

For opinion of court, statement of, by 
agreement of parties, s. 527. 

Cattle — 

Not liable to attachment, s. 266 ( 1 ), 

Cause of action — 

Pendency of a suit in a foreign court not 
to preclude courts in British India 
from trying a suit founded on the same, 

B. 12. ^ 

Suit to lie in court where it arises, s. 17. 

All persons having the same, may be 
joined as plhinliffs, 26. . « 

Suit to include whole claim arising out 
of, B. 43. 

May when be joined with suit for reco- 
very of immoveable property or decla- 
ration of title to such property, s. 44. 

Dejection of plaint not to preclude a 
fresh one in respect of the same, s. 56. 

Causes of action — 

Bar to joinder in respect of distinct, 
B. 31. 

Joinder of, in suits relating to immove- 
able property, s. 44. 

When plaintiff may join several, s. 45. 

When court may order separation of, 

B. 45. 

Defendant may apply to dispose of such 
of the, as may be conveniently dispos- 
^ of in one suit, s. 46. 

Joined by plaintiff, court may exclude 
some of, B. 47. v 

Effect of misjoinder of, in plaint, s. 53 

if)- 

Certificate — 

Of serving officer that summons cannot 
be served, s. 168. 

Of execution of decree, s. 223. 


Certificate (contd.) — 

Of circuuMtances attending failure to 
execute decree, s. 223. 

Of non-satisfaction or part-satisfaction 
of decree, ss. 223, 224. 

Of non-issue of order for execution of 
decree, ss. 223, 224. 

Of satisfaction of decree by payment 
out of court, s. 258. 

Of expenses of re-sale, s. 293. 

Of court authorizing mortgage, lease, or 
sale of property attached, s. 305. 

To purchaser of immoveable property, 
ss. 316, 318, 319. 

Of receiver as to insolvents’ property 
being placed in his possession, s. 355. 

Of heirship, or to collect debts, does not 
of itself constitute holder the legal 
representative, s. 366, exp. 

By secretary to government, of consent 
to suit against foreign state, s. 433. 

Of fitness of case for appeal to queen, 

• s. 595 (c), s. 600. 

As to value or fitness to accompany peti- 
tion for leave to appeal to queen, 
s. 600. 

Of non -satisfaction of decree, form of, 
sch. iv.. No. 134. 

Of sale of land, form of, sch, iv.. No. 150, 

Certiiied copy — 

‘ Of judgment and decree to be furnished 
to parties, s. 580. 

Ditto to be sent to court passing decreo 
appealed against, s. 581. 

Charge — 

Persons committing certain offences may 
be sent to magistrate on a, s. 643. 

Charter party — 

Concise statement of claim for damages 
for breach of, sch. iv., No. 114. 

Cheques — 

Liable to attachment, s. 266. 

Claim — 

Every suit to include the whole, s. 43. 

Delinquishment of part of, s. 43. 

By or against administrator not to be 
joined with personal, s. 44. 

Joinder of, with suit for recovery of 
land, s. 

By or against administrator, executor, 
or heir, s. 44. 

Claimant — 

To attached property, examination of, by 
court, s. 278. 

Evidence to be adduced by, s. 279. 

To ’immoveable property attached, ob- 
struction b}", 8. 331. 
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ClaimH — 

lo Tospect of mesne-profits, s. 44. * 

Only certain, to be joined with suit for 
recovery of land, s. 44. 

To property attached before judgment, 
s. 487. 

CUrh — 

Form of plaint on band for fidelity of, 
scb. iv., No. 66. 

Code — 

Not to apply to presidency small cause 
courts till specially extended, s. 8. 

Division of, s. 9. 

CoVOr^ 

Court may direct attached, to be paid to 
person entitled, s. 277. 

Collector — 

Application for attachment of land re- 
gistered in office of, s. 238. 

To make partition or separation of share 
of revenue-paying estate, s. 265. 

Exception of cases in which execution of 
decree is transferred to, s. 267. 

May execute decrees for side of land, 
8. 320. 

May execute money-decrees, s. 322. 

Sale by, s. 324. 

May be authorized to provide for satis- 
faction of decree by temporary aliena- 
tion or management of land or share, 
e. 326. 

Notice to be delivered to or left at office 
of, before suit against secretary of 
state, B. 424. 

May be appointed receiver, s. 504. 

Comraanding ojfficer — 

See Military men, 

Corrimencement — 

Of Act, s. 1. 

Commission — 

When court may issue, to examine wit- 
nesses, s. 383. 

Order for, may be made on application 
of parties, or by court ot its own 
accord, s. 384. 

When witness resides within court's ju- 
risdiction, s. 385. 

When witness resides beyond court’s ju- 
risdiction, but in British India, s. 386. 

When witness is within local limits of 
ordinary original civil jurisdiction of 
high court, B. 386. 

When witness is not within British India, 
a. 337. 

Court to examine pursuant to, s. 388. 

To be returned after execution with de- 
positions, s. 389. 

When evidence taken by, may be receiv- 
, ed in evidence, s. 390. 


Commission (contd.) — 

Provisions as to, to apply* to, issued by 
foreign courts, s. 391.^ 

To make local investigations, s. 392. 
Proeednre of commission, s. 393. 

Beport and depositions to be put in evi- 
dence, s. 393. 

Commissioner may be examined in per- 
son, s. 393. 

To examine accounts, s. 394. 

To examine a pauper whose application 
has been presented by agent, s. 406. 
Expenses of, s. 397. 

To make partition of non-revenue-pay- 
ing immoveable property, s. 396. 

Costs of, rendered necessary by claiming 
privilege of exemption from personal 
appearance, s. 641. 

Committal — 

Of, persons to magistrate for certain 
offences, s. 643. 

Company — 

Service of interrogatories on, s. 124. 
Subscription and verification of plaint 
by, s. 435. 

Service on, s. 436. 

Injunction to, binding on members and 
officers, 8. 495. 

Compensation — 

For wrongs to person or moveables, suits 
to be instituted where for, B. 18. 

For wrongs to immoveable property, 
suits to be instituted where for, s. 19. 

' ' Under section relating to specific move- 
ables or recovery of wives, ss. 259, 
260. 

Under section relating to suit for, on 
account of irregularity in conducting 
sale, s. 298. 

For groundless arrest or attachment be- 
fore judgment, s. 491. 

For disobedience of injunction, s. 493. 
For breach of contract, forms of plaints 
for, sch. iv., No. 56 et seq. 

Upon wrongs, forms of plaints for, sch. 
iv.. No. 71 segr. 

Compromise — 

Of suits, B. 375. 

Next friend or guardian ad litem, not to, 
without leave of court, s. 462. 

Concise statements — 

Forms of, under s. 58, sch. iv.. No. 114. 

Confirmation — 

Of sale, s. 314. 

Conjugal rights — 

Decree for restitution of, s, 260. 
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Construction of documents — 

Beference to hi^h court for, 8. 617. 

Powers of registrars of s. c. courts to 
state cases as to, s. 646. 

Contract — 

Forms of plaints for Lreach of, sch. i^., 
No. 66 et seq. 

Form of plaint for rescission of, on 
^ound of mistake, sch. iv.. No. 99. 

Joinder of parties liable on same, s. 29. 

Conversion — 

Of moveables, form of plaint for, sch. iv., 
No. 74. 

Conveyance — 

Decree for execution of. s. 261. 

Form and effect of execution of, by court, 
8. 262. 

Coiyoration — 

Service of interrogatories on, s. 124. 

Subscription and verification of plaint 
by, s. 435. 

Service on, s. 436. 

Injunction to, binding on members and 
officers, s. 495. 

Corruption — 

Award may be set aside on ground of, 
s. 521. 

Co-aharer — 

May claim share of estate sold in execu- 
tion, 8. 310. 

Costa — 

To defendant where a person has been 
wrongly joined as plaintiff, s. 26. , 

Where court decides to hear such of the 
causes of action as may be convenient- 
ly disposed of in one suit, s. 47. 

Consequent on rejection, return for 
amendment, or amendment of plaint, 
B. 53. 

Where an exparte decree is set aside, 
8. 108. 

Consequent on rejection of written state- 
ment, 8. 116. 

Of affidavit unnecessarily setting forth 
hearsay or argumentative matter, 
8. 196. 

Plantiff to pay, of adjournment, if sum- 
mons not served in time, s. 100. 

Where defendant appears on day of ad- 
journed hearing, and assigns good 
cause for previous non-appearance, 
s. 101. 

Where plaintiff fails to appear, s. 103. 

Where ex-parte decree is set aside, s. JOS. 

Of interrogatories, s. 123. 

Of proving documents, s. 128. 

Of adjournments of suits, s. 156. 

Of attachment of absconding witness’s 
property, s. 170. 


Coata (contd.) — 

Decree to state who, shall pay, and the 
amount of, s 206. 

Of applications, s. 218. 

Judgment to state who shall pay, s. 219. 

Power of court as to, s. 220. 

Setting-off of, s. 221. 

Interest on, and payment of, out of sub- 
ject-matter, 8. 222. 

Of suit withdrawn without permission, 
8. 373. 

When court may require plaintiff to fur- 
nish security for, s. 380. 

Where pauper succeeds, s. 411. 

Where he fails, s. 412. 

Of application to sue as a pauper, and 
of inquiry into pauperism, s. 415. 

When next friend may be required to 
pay, in a suit as if he were plaintiff, 
s. 440. 

Pleader or other person filing plaint 
without next friend of minor may be 
required to pay, s. 442. 

* Pleader to pay, where an order made 
without a minor being represented is 
discharged, s. 444. 

Next friend to furnish security for, be- 
fore retiring, s. 447. 

Minor on coming of age may apply for 
dismissal of suit on payment of, s. 452. 

Where a minor co-plaintiff on coming of 
age applies to have his name struck 
off, 8. 454. 

Next friend may be required to pay, if 
suit unreasonable or improper, s. 455. 

Guardian ad litem removed for neglect- 
ing to pay, s. 458. 

In interpleader-suits, ss. 473, 475, 476. 

Of arbitration, s. 519. 

In suits on negotiable instruments, 
s. 532. 

Court may order plaintiff to give secu- 
rity for, in suits on negotiable instru- 
ments, s. 535. 

Dismissal of appeal where notice of ap- 
peal not served owing to appellant's 
failure to deposit, of such notice, s. 557. 

Of re-admission of appeal dismissed for 
default, B. 558. 

Of re- hearing appeal on application of 
respondent against whom ex-parte de- 
cree is made, s. 560. 

Persons appealing to queen to give se- 
curity for respondent's, s. 602. 

Of reference to high court to be costs 
in case, s. 620. 

Of commission for examining persons 
claiming exemption from personal ap- 
pearance, s. 641. 

Co'Suitor — 

May appear and act, s. 30. 
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Cou'Hi-fee — ^ 

BemiBsion of, when suit instituted in 
another court, s. 21. 

For service of process to be levied in ad- 
vance, B. 93. 

Dismissal of suit if plaintiff fails to pay, 
for service of summons, s. 97. 

Suit may be restored on paying, s. 99. 

Plaintiff suing as pauper not liable to 
pay, 8. 410. 

Courts of small causes — 

In suits cognizable by, summons to be 
for final disposal, s. 68. 

Not to attach immoveable property, 
B. 168. 

Execution of decrees by, s. 223. 

Creation — 

Of any interest pending suit, procedure 
in case of, s. 372. 

Credit — 

Form of plaint for fraudulently procur- 
ing, to be given to another, sch. iv.. 
No. 77. 

Creditor — 

Form of plaint for administration by, 
sch. iv., No. 105. 

Cross-appeal — 

Bight to begin in, s. 555. 

Cross-decrees — 

Execution of, s. 246. 

Currency-notes — 

Court may direct attached, to be made 
over to person entitled, s 277. 
Custody — 

Of attached life-stock, making of rules 
for maintenance and, s. 269. 

Persons committing certain offences may 
be sent by court to magistrate in, 
8.643. 

Penalty for escaping from, s. 651. 

Damage — 

, See Compensation, 

Form of plaint by tenant against land- 
lord with special, sch. iv.. No. 67. 

Form of plaint for assault and battery 
with special, sch. iv., No. 85. 

Day— 

For appearance of defendant how to be 
fixed, s. 69. 

Notice of, for examination de hene esse^ 
8. 192. 

For pronouncing judgment, notice of, 
s. 198. 

For hearing appeal, fixing of, s. 552. 

Death — 

Of any party not to abate suit if cause 
of action survive, s. 361. 


Death (contd.) — 

Of one of several plaintiffs or defend* 
ants, procedure in case of, s. 362. 

Of several plaintiffs where cause of ac- 
tion survives to survivors and repre- 
sentative of deceased, procedure in 
case of, 8. 363. 

Procedure where no application made by 
representative of deceased plaintiff, 
s. 364. 

Of sole or sole surviving plaintiff, pro- 
cedure in case of, s. 365. 

Abatement where no application by re- 
presentative of deceased plaintiff, 
B. 366. 

Procedure in case of dispute as to repre- 
sentative of deceased plaintiff, s. 367. 

Of one of several defendants or of sole 
or sole surviving defendant, procedure 
in case of, s. 368. 

Of next friend, stay of proceedings on, 
s. 448. 

Or removal of guardian pendente lite^ 
appointment of new guardian on, 
8. 459. 

Of arbitrator or umpire, s. 510. 

Deht — 

Attachment of, s. 268. 

Delivery of, to purchaser at sale, s. 301. 

Decay — 

Application for sale of articles subject 
to, B. 498. 

Decree — 

•Against plaintiff ^ default bars fresh 
suit unless sumcient cause shown, 
s. 103. 

To bear date on which judgment was 
pronounced, s. 205. 

What to contain, s. 206. 

Power to amend, s. 206. 

For recovery of portion of immoveable 
property, s. 207. 

For delivery of moveable property, 
B. 208. 

May order interest, s. 209. 

May order payment by instalments, 

8 . 210 . 

May provide payment of mesne-profits 
with interest, s. 211. 

Court may determine amount of mesne- 
profits before passing, s. 212. 

In administration-suits, s. 213. 

In suits to enforce right of pre-emption, 
s. 214. 

In^'Buits for dissolution of partnership, 
s. 215. 

In suits for set-off, s. 216. 

Effect of, for defendant in a case of set- 
off, 6. 216. 

Furnishing of certified copy of, s. 217. 
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Decree (contd.) — 

What court may execute, s. 223. 

Of one court how to be executed by an- 
other, 8. 224. 

To be filed by court to which it is sent, 
8. 225. 

To be executed by court to which it is 
sent, 8. 226. 

How to be executed if sent to a high 
court, 8. 227. 

Power8 of court receiving, s. 228. 

Of courts established by government in 
native states how to be executed, 
8. 229. 

Application for execution of, r. 230. 

Application by joint decree-holder to 
execute, s. 231. 

Application by transferee of, s. 232. 

Transferee to hold subject to equities en- 
forceable against original holder of, 
8. 233. 

If judgment-debtor die, application for 
execution of, may be made against his 
representative, s. 234. 

XDontentfl of application for execution of, 
8. 235. 

Application to attach moveable property 
to contain inventory, s. 236. 

Application to attach immoveable pro- 
perty what to contain, s. 237. 

When application to be accompanied by 
extract from collector’s register, s. 238. 

When court may stay execution of, s. 239. 

Power to require security from, or im- 
pose conditions upon, judgments 
debtor, s. 240. 

Liability of judgment-debtor discharged 
to be re-taken, s. 241. 

Order of court passing decree or of ap- 
pellate court binding upon court ap- 
plied to, 6. 242. 

'Stay of execution pending suit between 
decree-holder and judgment-debtor, 
8. 243. 

Questions to be decided by court execut- 
ing, 8. 244. 

Procedure on application for execution 
of, 8. 245. 

Cross, 8. 246. 

Cross claims under same, s. 247. 

Hotice to ehow cause against execution 
of, 8. 248. 

Procedure after issue of such notice, 
8. 249. 

When warrant to issue for execution of, 
8. 250. 

Date, si^atnre, and seal of warrant for 
execution of, s. 251. 

Against representative of deceased for 
money to be paid out of deceased’s 
property, s. 252. 

Against surety, s. 253. 


Decree (contd.) — 

For money bow to be enforced, s. 254. 

For mesne-profits, s. 255. 

Power to direct immediate execution of 
decree for money not exceeding 1,000 
rs., s. 256. 

Modes of paying money under, s. 257. 

Payment of money out of court to de- 
cree-holder, s. 258. 

For specific moveables or recovery of 
wives, 8. 259. 

For specific performance or restitution 
of conjugal rights, s. 260. 

For execution of conveyances or eDdor.se- 
ment of negotiable instruments, s. 261. 

Form and effect of conveyance by court, 
s. 262. 

For immoveable property, s. 263. 

For delivery of immoveable property 
when in occupancy of tenant, s. 264. 

For partition of estate or separation of 
share, s. 265. 

* What property liable to attachment and 
sale in execution of, s. 266. 

Power to summon and examine persons 
as to property liable to seizure, s. 267, 

Attachment of debt, share, and other 
property not in possession of judg- 
ment-debtor, 8. 268. 

Attachment of moveable property in 
possession of defendant, s. 269. 

Attachment of negotiable instruments, 
s. 270. 

Seizure of property in house, s. 271. 

Seizure property in zanana, s. 271. 

Attachment of property deposited in 
court or with government- officer, 
s. 272. 

Attachment of, for money, s. 273. 

Attachment of other, s. 273. 

Attachment of immoveable property, 
s. 274. 

Withdrawal of attachment after satis- 
faction of, s. 275. 

Private alienation of property after at- 
tachment to be void, s. 276. 

Court may order coin or currency-notes 
attached to be paid to party entitled, 
8. 277. 

Investigation of claims to and objections 
to attachment of attached property, 
s. 278. 

Evidence to be adduced by claimant, 
8. 279. 

Release of property from attachment, 
s. 280. 

Disallowance of claim to release of pro- 
perty attached, s. 281. 

Continuance of attachment subject to 
claim of incumbrancer, b. 282. 

Saving of Buits to establish right to at- 
tached property, 8. 283. 



18 


INDEX TO THE CODE OE CIVIL PROCEDUBE. 


Decree (contd.) — 

Power to order property attached to he 
sold, and proceeds paid to person enti- 
tled, s. 284. 

Property attached in execution of de- 
crees of several coarts, s. 286. 

Execution of, by collector, s. 320. 

Execution of money, by collector, s. 322, 

Execution of, against government, 
s. 429. 

Of court of native state, execution of, 
6. 434. 

Enforcement of, in arbitration -cases, 
s. 522. 

No appeal from, in arbitration-cases, 
s. 622. 

Enforcement of, on questions referred by 
agreement to court’s decision, s. 531. 

Power to set aside, in suits on nego- 
tiable instruments, s. 534. 

Appeal from original, s. 540. 

Execution of, not to be stayed solely by 
reason of appeal, s. 545. 

Stay of execution of appealable, before 
time for appealing has expired, s. 545. 

Contents of, by appellate court, s. 579. 

Di^senting judge need not sign, s. 579. 

Copies of judgment and, to be furnished 
to parties, s. 580. 

Copy of, to be sent to lower court, 
8. 581. 

Of appellate court, execution of, s. 583. 

Defamation — 

Form of plaint for, sch. iv., Nos. 89, 90. 

Default — 

Decree against plaintiff by default bars 
fresh suit, s. 103. 

Of payment, forfeiture of deposit of 
purchaser in, s. 308 

Where security taken before judgment, 
payment by surety in defendant’s, 
8. ‘479. 

In suits for injunction, judgment by, 
8. 479. 

Dismissal of appeal for, s. 556. 

Defect — 

In procedure when to be ground for 
appeal, s. 584. 

Except as provided in s. 588, no appeal 
before decree from order passed in 
course of suit, but if decree be appeal- 
ed against, error, irregularity, or defect 
may be set forth in memorandum of 
appeal, s. 591. 

Defence — 

By government of suit against public 
officer, s. m 

Defendants — 

Who may be joined as, s. 28. 


Deficiency — 

Upon re-sale of goods sold at auctiooi 
form of plaint for, sch. iv.. No. 13. 
Delivery — 

Of moveable property to purchaser after 
seizure, s. 299. 

Of immoveable'property in occupancy 
of judgment-debtor, b. 818. 

Of immoveable property in occupancy 
of tenant, s. 319. 

To purchaser of moveable property to 
which judgment-debtor is entitled sub- 
ject to lien, s. 300. 

Of debts and shares to purchaser, s. 301. 

Demeanour — 

Of witnesses, s. 188. 

Deposit — 

Purchaser of immoveable property to 
make, s. 306. 

Forfeiture of, in default, s. 308. 

By defendant of any sum he considers 
a full satisfaction of claim, s. 376. 

Notice of such, s. 377. 

Interest on, not allowed to plaintiff after 
receipt of notice, s. 378. 

Procedure where plaintiff accepts, as 
satisfaction in part, s. 379. 

Procedure where he accepts it as satis- 
faction in full, 8. 379. 

When defendant may be ordered before 
judgment to make, s. 479. 

Deposit (contd.) — 

« .Trustee bolding money or other thing 
being the subject of suit may be or- 
dered to, 8. 502. 

Of expenses for sending up translations 
of cases in appeal to queen, s. 602. 

Depositions — 

Commission when executed to be return- 
ed to court issuing it with, a 389. 

Taken by commission may be read in 
evidence, s. 390. 

Arbitrators to file, s. 516. 

Descent — 

No person exempt from jurisdiction by 
reason of, s. 10. 

Destruction — 

Form of plaint for restoration of move- 
ables threatened with, and for injunc- 
tion, sch. iv., No. 103. 

Detention — 

9f moveables, form of plaint for wrong- 
ful, sch. iv., No. 97. 

Devolution — 

Of any interest pending sni^ prooedmo 
in case of, s. 372. 

Diet-money — 

See 8uhH9tence*allew€mee^ 
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Discharge — 

Liability of j adgment-debtor granted hie, 

s. 241. 

Effect of insolvent's, s. 357. 

Of next fiiend, minor on coming of age 
may apply for, s. 451. 

Surety for defendant arrested before 
judgment may apply for, s. 480. 
Dismissal — 

OF parties to a suit, s. 32. 

Of suit for plaintiff’s failure to pay 
court-fee and serve summons, s 97. 

Of suit wlieie plaintiff fails to appear, 

R. 102. 

Of suit where security for costs not given 
by plaintiff residing out of British 
India, R. 381. 

Of suit, minor on coming of age may 
apply for. s. 452. 

Of a])peal for default, s. 556. 

Ol appeal where notice not seiveif owing 
to appellant’s failure to deposit cost 
of notice, s. 557. 

Discovery — 

Of documents (sec Documents), 

Disposal — 

Ot suit at the tiist hearing, ss. 152 — 155. 

Dissolution — 

Of paitncrship, suit for, s. 215. 

District — 

Suit for immoveable property situate in 
different juiisdictions of same, s. 19 

Suit for immoveable property situate in 
muie than one, s. ik ^ • 

District panchayats in Madras, saving of 
jurisdiction and piocedure of, s. 6. 
Diversion — 

Of water-conrse, form of plaint for, 
sell, iv., Nos. 81, 102. 

Division — 

Ot code, 8. 9. 

Documents — 

Production of, by plaintiff, s. 59. 

If not in his possession, s. 60. 

Nut to be admitted if not filed with 
plaint, R. 63. 

Summons to order production of. s. 70. 

Either party may demand admission of 
genuineness of, s. 128. 

Affidavit regarding possession of, s. 129. 

Power to order production, of, s. IbO. 

Notice to produce for inspection, s. 131. 

Party receiving notice to give notice 
when they may be inspected, s. 132. 

Application for order of inspection^ of, 
8. 133. 

Application to be founded on affidavit, 
s. 134. 

Power to determine tight of inspection 
of, 8. 135. 


Documents (contd.) — 

Consequences of failure to answer or 
give inspection of, s. 136. 

Ma3' be sent for by court from any other 
couii: or public officer, s 137. 

Intended to be put in evidence to be in 
readiness at the first hearing, s. 138. 

Effect of non-production of, s. 139. 

To be received by court at the first hear- 
ing. s. 140. 

Rejection of irrelevant or inadmissible* 
B. 140. 

Not to be placed on recoid unless proved* 
B. 141. 

Proceduie where they consist of entries 
in shop- books, s. 141, 

Couit to maik rejected, s. 142. 

Impounding of, s. 143. 

Return of, after lapse of lime for appeal* 
s. 144. 

Provisions as to. apply to all other ma- 
terial objects pioducible as evidence, 

. s. 145. 

Summons to produce, s. 164. 

Power to require any pci son present in 
court to produce, s 165 

Serviue of summons for production of, 

R. 166. 

Arbitrators to file, s 516. 

Production in appellate court of addi« 
tional, 8. 568. 

Drawer — 

Against acceptor, form of plaint by* 
Rch. iv.. No 37. 

Form of plaint by payee against, for 
non-acceptance, sch. iv., No. 41. 

Acceptoi and llldol•^er. foim of plaint by 
indorsee against, sch iv.. No. 46. 

Form of plaint against, for non accept- 
ance of foreign bill, •sell, iv , No. 47. - 
Drum — 

Attachment of immoveable property by 
prohibitory order to be by beat of, 
s. 274. 

Deliveiy of immoveable propeity by beat 
of, 6. 319. 

D welling -h ouse — 

Form of plaint on policy on, sch. iv., 
No. 54. 

Foiin of plaint for trespass in entering, 
sch. iv., No. 74. 

Employ — 

Form of plaint for breach of contract to, 
sch. iv.. No. 60. 

Form of plaint for breach of contract to, 
where the employment never took 
effect, sch. iv., No. 61. 

Enactments repealed — 

S. 3. 


P 
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EnStoraement — , 

By cotirt staying proceedings where all 
defendants do not reside within its 
jurisdiction, s. 20. 

By court returning plaint for presenta- 
tion to proper court, s. 56. 

On plaint by plaintiff of documents filed 
with it, s. 58. 

Of summons by defendant, a. 79. 

Of time and ifianner of service of sum- 
mons by serving officer, s. 80. 

By jailor of summons served on prisoner, 
a. 88. 

Of documents put in, s. 141. 

Of rejected documents, s. 142. 

Of negotiable instruments, decree for, 
B. 261. 

On warrant, s. 343. 

Of warrant by officer, s. 343. 

Enforcement — 

Of award made without court’s interven- 
tion, s. 526. 

Of orders of queen, s. 610. 

Envoy of foreign state — 

When he may be sued, s. 433. 

Exempt from arrest, s. 433. 

When his property may be attached, 
B. 433. 

En^or — 

No decree to be reversed or altered for, 
not affecting merits or jurisdiction, 
s. 578. 

Or defect (substantial) in procedure to 
be ground for appeal, s. 584. 

Except as provided in s. 588, no appeal 
before decree from order passed in 
course of suit, but if decree be ap- 
pealed against, defect, irregularity, or 
error may be^et forth in memorandum 
of appeal, s. 691. 

Evidenpe — 

(Documentary) to be in readiness at the 
first hearing, s. 138. 

Provisions as to documents applied to 
all other material objects producible 
as, s. 145. 

Judgment on failure to produce at first 
hearing, s. 155. 

Summons to witnesses to attend and 
give, 8. 159. 

Court may require any person present 
to give, 8. 155. 

Court may summon strangers to give, 
8. 171. 

Consequence of refusal of witness to 
give, 8. 174. 

^ Consequence of refusid of party to give, 
8. 177. 

On day of hearing party having right 
to begin to produce, s. 179. 


Evidence (coDtd.) — 

Opposite party then to produce, s. 180. 

In appealable cases how to be recorded, 
8. 182. 

Not taken down by judge, memorandum 
when, s. 184. 

May be taken down in English when, 
s. 185. 

Objections to, how to be taken down, 
88. 186, 187. 

In unappealable cases, memorandum in, 
s. 189. 

Taken by judge removed befoi’e conclu- 
sion of suit, power to deal with, 
8. 191. 

De bene esse, s. 192. 

May be given by affidavit, s. 195. 

Taken by commission, s. 390. 

Additional, may be taken by appellate 
court, s. 568. 

Production in appellate court of addi- 
tional, s 568. 

Mode of taking additional, s. 569. 

Examination — 

Of serving officer, s. S2\ 

Of parties by court at the first hearing 
regal ding allegations in plaints and 
written statements, s. 117. 

May be oral, s. 118. 

Substance of, to be written, s. 119. 

Consequence of refusal or inability of 
pleader to answer questions, s. 120, 

Of witnesse.s, ss. 181 — 193. 

J)e bene esse, s. 192. 

* pf witnesses by commission, s. 383. 

Of accounts by commission, s. 394. 

Of applicant to sue as pauper, s. 406. 

Of additional witnesses in appellate 
court, s. 568. 

Excess — 

Abandonment of, to bring suit within 
court’s jurisdiction, s. 43. 

Execniion — 

Of decree either by court which passed 
it or by another court, s. 223. 

Of decree in another court, application 
for, s. 223. 

Of decrees passed in suits cognizable by 
small cause courts may be made by 
presidency s. c. courts, s. 223. 

Of decree by another court, procedure in 
case of, 8. 224. 

Of decree of court which passed it by 
high court, s. 227. 

Of decrees of courts established by 
government in native states, b. 229. 

Of decree, application for, s. 230. 

Of decree against person and property^ 
court may in its discretion refuse, 
8. 230. 
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Execution (contd.) — 

Of decree, subsequent application for, 
not to be granted unless due diligence 
used on preceding application, s. 230. 

Of decree, no subseqnent application for, 
to be granted after 12 years after 
date of decree, s. 230. 

Of decree, subsequent application for, 
may be granted after 12 years where 
judgment-debtor has by fraud or force 
prevented, s. 230. 

Of decree, application by joint-decree- 
holder for, 8. 231. 

Of decree, application by transferee for, 
8. 232. 

Of decree, if judgment-debtor die, appli- 
cation for, may be made against his 
representative, s 234. 

Of decree, when court may stay, s. 239. 

Of decree, stay of. pending snitjjotween 
decree-holder and judgment-debtor, 
8. 243. 

Of decree, when court to issue notice to 
show cause against, s. 218 

Of decree against representative of de- 
ceased for money to be paid out of 
deceased’s pro pert}’, s. 252. 

Of decree against surety, s. 253. 

Of decree for moiiey, s. 254. 

Of decree for mesne-profits to be sub- 
sequently ascertained, s. 255. 

Of decree for money not exceeding l.OOO 
rs., court may order immediate , s. 250. 

Of decree for vspecific moveables or re- 
covery of wife, s. 259. • • 

Of decree for specific performance or 
restitution of conjugal rights, s. 2G0. 

Of conveyances, or endorsement of 
negotiable instruments, decree for, 
s. 261. 

Of decree for delivery of immoveable 
property, s. 263. 

Of decree for delivery of immoveable 
property in occupancy of tenant, 
s. 264. 

Of decree for partition of estate or 
separation of share, s. 205. 

Of decree by attachment of debt, share, 
and other property not in possession 
of judgment-debtor, s. 268. 

Of decree by attachment of moveable 
property in possession of defei^dant, 
8 269. 

Of decree by attachment of negotiable 
instruments, s. 270. 

Of decree by seizure of property in 
house, 8. 271. 

Of decree by seizure of property in 
zan&nlis, s. 271. 

Of decree by attachment of property de- 
posited in court or with governmeot- 
officei’i 6. 272. 


Execution (contd.) — 

Of decree by attachment of decree for 
money, 8. 273. 

Of decree by attachment of immoveable 
property, s. 274. 

In British India of decrees of courts of 
native states, s. 434. 

Of warrants of arrest in cantonments, 
6. 469. 

Of trusts, form of plaint for,* sch. iv., 
No. 108. 

Executor — 

Claims by or against, not to be joined 
with personal claims, s. 44. 

Enforcement of injunction for broach of 
contract or other injury by, s. 490. 

See Ih^ustees, 

Exemption — 

Of public officers from personal appear- 
ance, s. 428. 

Of women and persons of rank from 

• personal appearance, ss. 640, 641. 

Of judge, magistrate, or other judicial 
officer from arrest while going to, pre- 
siding in, or returning from his court, 
s. 642. 

Of pai ties to a suit, their witnesses, and 
their pleaders and recognized agents, 
from arrest while going to or return- 
ing from court for sucli suit, s. 642. 

Ex’parte decree — 

Defendant may apply to set aside, s. 108. 

Shall not be set aside without notice 
to opposite party, s. 109. 

Expense — 

Process to be served at whose, s. 39. 

Of proving genuineness of document, 
8. 128. 

Expenses — 

Of witnesses, ss. 160 — 162. 

Experiments — 

Taking of, s. 499. 

Extent — 

Of code, 8. 1. 

Extension of time — 

To enable public offi<;er to correspond 
with government, s. 423. 

For making award, s. 514. 

Fact — 

Agreement of parties to refer questions 
of, to court’s decision, s. 627. 

Form of plaint for money received by 
defendant through plaintiff’s mistake 
of, soh. iv., No. 4. 

Factor — 

Form of plaint for price of goods sold 
by, soh. iv., No. 3. 
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Failure — ' ,\ 

To produce ei^ideofe aN first hearing, 
B. 165. ' * 

False imprisonment — ^ 

Foim of plaiut for assault and, s. 172. 

Family — 

Form of plaint for necessaries furnished 
to deteudaut'a testator's, sch. iv.. 
No. 9. 

Father — 


Foreign courts — r-% ^ 

'^^Piovisions as to jssne of commissions to 
apply to eommibsioaa issued by, 

Fo^d gn judgment — 

Wheu no bar to suit in British India, 
s. 14. 

Form of plaint on, seh. iv., No. 27. 

Foreign ruler — 

May sue in courts in British India, s. 431. 


Form of plaint by master against appren- 
tice's, 8ch. iv., No. 64. 

Fidelity — 

Foim ot plaint on bond for cleik's, 
bch. iv., No. 66. 

Filing — 

Of appointment of pleader, a. 39. 

Of documents, ss. 58 -141 

Fire~~^ 

Form of plaint on policy on cargo lost 
by, sell, iv., No 50 

Firednsnrance policy — 

Foim ot plaint on, sch. iv.. No. 54. 

First hearing — 

l)i<^posal of siul at the, ss. 162 — 155. 

First indorsee — 

Against maker, form of plaint by, 6cb. 
iv., No. 30. 

Against acceptor, form of plaint by, 
sell, iv.. No. 39. 

Against hist indorser, form of plaint by, 
sch. iv.. No. 32. 

First indorser — 

Form of plaint by subsequent indorsee 
against, sch. iv.. No. 33. 

Foi*m of plaint by first indorsee against, 
sch. iv., No. 42. 

Form of plaint by subsequent indorsee 
against, sch. iv., No. 43. 

First and second indorser — 

Form of plaint by subsequent indorsee 
against maker, sob. iv., No. 36. 

Fixed price — 

Form ot plaint for goods sold and deli- 
vered at, sch. iv., No. 6. 

Foim of plaint for goods delivered to 
tbiid paity at defendant's reqnest at, 
sch. iv-, No. 8. 

Form of plaint for goods sold at, sch iv., 
No. 10. 

Form of plaint for services at, scb. iv.. 
No. 16. 

Form of plaint for services and materials 
at, sob. iv., No. 16. 

Foreclosure — 

Form of plaint for, sch. iv.. No. 109. 

Foreign hill — 

Form of plaint by payee against diawer 
for non-acceptance of, s^. iv., No. 47. 


Foreign suits — 

Pending in foreign couits may be tried 
by couits in Biitish India, s. 14. 

Forfeiture — 

Of deposit of defaulting purchaser, 
B. 308. 

Foi^m — 

Ot legister of civil suits, sch iv , No 116. 

Ot summons for dispobal ot suit, bill, iv., 
No. 117. 

Of summons for settlement of ibbues, 
sell, iv.. No. 118. 

Ot summons to appear, scb iv , No, 119. 

Of order for li an emission of suumums 
lor seiviee in juiibdiition ot another 
couit, sch. iv., No. 120. 

To accompany return of summons of 
another couit, sch. iv., No. 121. 

Of defendant’s ' statement, sch. iv.. 
No. 122. 

Of interrogatories, sch. iv , No. 123. 

Of notice to produce document, scb. iv., 

. No. 124. 

6f summons to attend and give evidence, 
sch. iv., No. 125. 

Of simple money’deeree, seh. iv., Na. 
127. 

Of decree for sale in suit by mortgagee 
or person entitled to lien, scb. iv.. 
No. 128. 

Of final decree for foreclosure, seh. iv.. 
No. 129. 

Of preliminary order in administration- 
suit, seh. iv., No. 130. 

Of final decree in administration-suit 
by legatee, bch. iv., No. 131. 

Of decree in administration-suit by lega- 
tee, where executor is held personally 
liable fur payment of legacies, seh. iv., 
No. 131. 

Of final decree in administration-suit by 
next-of-kin, seh. iv.. No. 131. 

Of dissolntion ot paHnersbip, sch. iv., 
JNo. 132. 

Of final decree for dissolution of part- 
nership, scb. iv.. No. 133. 

Of certificate of non-satisfaction of de- 
cree, sch. iv., No. 134. 

Of notice to show cause why execution 
should not issue, sch. iv., No. 135. 
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Form (contd.) — 

Of warrant of attachment of moveable 
property in defendant’s possession in 
execution of decree for money, sch. 
iv., No. 136. 

Of warrant to bailiff to give possession 
of land, sch. iv., No. 137. 

Of prohibitory order where property to 
be attached consists of moveable pro- 
perty, to which defendant is entitled 
subject to lien or right of some other 
person to immediate possession thereof, 
sch. iv.. No. 138. 

Of prohibitory order where property con- 
sists of debts not secured by negotia- 
ble instruments, sch. iv., No. 139. 

Of prohibitory order where property 
consists of shares in public company, 
sch. iv., No. 140. 

Of prohibitory order where property 
C(»nsists of immoveable propei^y, sch. 
iv., No. 141. 

Of prohibitory order where property 
consists of money or of any security 
in hands of court oi government-officer, 
sch. iv., No. 142. 

Of order for payment to plaintiff of 
mone^’’, <&c., in hands of third party, 
sch. iv., No. 143. 

Of notice to attaching creditor, sch. iv., 
No. 144. 

Of warrant of sale of property in exe- 
cution of decree for money, sch. iv.. 
No. 145. 

Of notice to person in possession yf 
moveable property sold in execution, 
sch. iv.. No. 146. 

Of prohibitory order against payment 
of debts in execution to any other 
than purchaser, sch. iv.. No. 147. 

Of prohibitory order against transfer of 
shares sold in execution, sch. iv., No. 
148. 

Of order confirming sale of land, scb. 
iv., No. 149. 

OF certificate of sale of land, sch. iv.. 
No. 150. 

Of order for delivery to certified pur- 
chaser of land at sale in execution, 
sch. iv.. No. 151. 

Of authority to collector to stay public 
sale of land on securities being given, 
scb. iv., No. 162. 

Of order for committal for resisting exe- 
cution of decree for land, sch. iv.. No. 
153. .. 

Of warrant of arrest in execution, scb. 
iv., No. 154. 

Of notice of payment into court, scb. iv.. 
No. 166. • 

Of commission to examine absent wit- 
nesses, scb. iv., No. 156. 


Fiprm (contd.) — 

Of commission for local investigation or 
examination of accounts, sch. iv., No. 
157. 

Of warrant of arrest before judgment, 
sch. iv., No. 158. 

Of order for committal, scb. iv.. No. 159. 

Of attachment before judgment with 
order to call for security for fulfilment 
of decree, sch. iv., No. 160. 

Of attachment before judgment on proof 
of failure to furnish security, sch. iv.. 
No. 161. 

Of prohibitory order before judgment 
where property to be attached consists 
of moveables to which defendant is 
entitled subject to lien or right of 

• sonae other j)ers()n to immediate pos- 
session thereof, sch. iv.. No. 162. 

Of prohibitory order before judgment 
where property consists of immove- 
ables. sch. iv.. No. 163. 

, Of prohibitory order before judgment 
where property consists of money in 
hands of other persons or of debts not 
being negotiable instruments, sch. iv.. 
No. 164. 

Of prohibitory order before judgment 
where property consists of shares in 
public company, sch. iv.. No. 165. 

Of temporary injunctions, sch. iv., No. 
166. 

Of notice of application for injunction, 
sch. iv., No. 167. 

Of appointment of receiver, sch. iv., No. 
168. 

Of bond to be given by receiver, sch. 
iv., No. 169. 

Of order of reference to arbitration 
under agreement of parties, sch. iv.. 
No. 170. 

Of order of reference to arbitration by 
court with consent, sch. iv.. No. 171. 

Of summons in summary suit on negoti- 
able instrument, sob. iv., No. 172. 

Of memorandum of appeal, sch. iv.. No. 
173. 

Of register of appeals, scb. iv.. No. 174. 

Of notice to respondent of day fixed for 
hearing of appeal, sch. iv.. No. 175. 

Of decree on appeal, sch. iv., No. 176. 

Of register of appeals from appellate 
decrees, scb. iv., No. 177. 

Of notice to show cause why review 
should not be granted, scb. iv.. No. 
178. 

Of notice of change of pleader, sch. iv.. 
No. 179. 

Frame — 

Of suit, 8. 42. 

Of issues, ss. 146 —151 (see also Issues). 
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Fmtid , — * 

Ponn of plaint for procuring pi’operty 
by, sch. iv.. No. 76. * 

Form of plaint for procuring credit to be 
given to another by means uf, sch. iv., 
No. 77. 

Fraudulent disposal — 

Of property by pauper, s. 407. 

Fraudulent purchaser — 

And bis transferee with notice, form of 
plaint against, sch. iv.. No. 98. 
Freight — 

Of goods, form of plaint for, sch. iv.. 
No. 24. 

Form of plaint on policy on, sch. iv.. 
No. 51. 

Freight or — 

Form of plaint by. ship-owner against, 
for not loading, sch. iv.. No. 70. 

Gazette — 

Notification extending any portion o'f 
this code to presidency s. c. courts to 
be published in, s. 8. 

Notification declaring in what areas col- 

• lector may execute decrees for sale of 
immoveable property to be published 
in, a. 320. 

Rules as to sales of land in execution of 
decrees to be published in, s. 327. 

Application to be declared an insolvent 
may be published in, s. 317. 

Notification declaring that decrees of 
native states may*^ be executed in 
British India to be published in, 
8. 434. 

Notification exempting persons of rank 
from personal appearance may be pub- 
lished in, s. 642. 

High court making rules to publish them 
ill, s. 652. 

.^^eneral average — 

Form of plaint for loss by, sch. iv., 
No. 62. 

Goods — 

Sold by factor, form of plaint for price 
of, sob. iv.. No. 3. 

Sold at fixed price and delivered, form 
of plaint for price of, scb. iv.. No. 6. 

Sold 4t reasonable price and delivered, 
form of plaint for price of, sch. iv.. 
No. 7. 

Delivered to third party at defendant’s 
request at fiiced price, form of plaint 
for price of, scb. iv., No. 8. 

Sold at fixed price, form of plaint for 
price of, sch. iv., No. 10. 

Sold at reasonable price, form of plaint 
for price of, sch, iv., No. 11. 


Goods (contd.)— 

Made at defendant’s request and not 
-accepted, form of plaint for price of, 
sch. iv., No. 12. 

Sold at auction, form of plaint for defi- 
ciency upon re-sale of, sch. iv.. No. 13. 

Form of plaint for freight of, scb. iv.. 
No. 24. 

Sold, form of plaint for not delivering, 
sch. iv.. No. 59. 

Form of plaint for refusal to deliver, 
sch. iv.. No. 75. 

Government — 

Suits by or against, to be instituted in 
name of secretary of state, s. 416. 

Who are recognised agents of, s. 417. 

PI ai tits in suits by secretary of state, 
8. 418. 

Government-pleader to be agent of, for 
receiving process, s. 419. 

Appearance and answer by secretary of 
state, 8. 420. 

Attendance of person able to answer 
que.«<tions relating to suit against, 
s. 421. 

Service on public officer, s. 422. 

ExttMision of time to enable public 
officer to make reference to, s. 423. 

Notice previous to suing seeietary of 
state or public officer, s. 424. 

No warrant of arrest to be issued in such 
suit without the written consent of 
district-judge, s. 425. 

Application where, undertakes defence, 

• • 8. 426. 

Procedure where no such application 
made, s. 427. 

Defendant not liable to arrest before 
judgment, s. 427. 

Procedure whei-e decree is against public 
officer, s. 427. 

Exemption of public officer from person- 
al appearance, s. 428. 

Government pleader — 

Includes any officer appointed by local 
government to perform functions im- 
posed by this code, s. 2. 

To be agent of government, s. 417- 

Grounds of appeal — 

To be set forth concisely, s. 541. 

Appellant to confine himself to, s. 542. 

Guardian — 

Form of plaint by master against appren- 
tice’s, sch. iv.. No 64. 

See Minor. 

Hearing of suit — 

Procedure for the, ss. 179 — 193. 

Heir — 

Claims by or against, not to be joined 
with personal claims, s. 44. 
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High court — 

Power of, to transfer suits, ss. 23, 24, 25. 

May execute decrees of other courts, 
B. 227. 

To make rules regarding sales in execu- 
tion, B. 287. 

To make rules foradmissiou of affidavits 
as evidence, s. 647. 

Hundia — 

Institution of summary suits on, ss. 532 — 
538. 

Immediate indorser- ■ 

Forms of plaints subsequent indorsee 
against his, sch. iv.. Nos. 34, 44. 
Immediate poaaession — 

Of subject of suit, when party may be 
put in. 8. 501. 

Immoveable property — 

Delivery of, under decree, s. 263. 

Delivery of, under decree, when in ten- 
ant’s occupancy, a. 264. 

Sale of, in execution of decree, a. 304. 

Postponement of sale of, to enable de- 
fendant to raise amount of decree, 
8. 305. 

Deposit by purchaser of, a. 306. 

Time of paj’raent in full, a. 307. 

Procedure in default of payment, s. 308. 

Notification on re-aale, a. 309. 

Oo-sharer of a share of undivided estate 
sold in execution to have preference in 
bidding, a. 310. 

Sale of, not to. he set aside on ground of 
irregularity, unless in case of substan- 
tial injury, s. 311. •• 

Effect of objection being disallowed, and 
of its being allowed, s 312. 

Power to apply to set aside sale, s. 313. 

C<»nfirmation of sale, a. 3L4. 

If sale set aside, price to be returned to 
purchaser, s. 315. 

Certificate to purchaser of, s. 316. 

Benami purchaser not recognized, a. 317. 

Delivery of, in occupancy of judgment- 
debtor, s. 318. 

Delivery of, in occupancy of tenant, 
s. 319. 

Power to prescribe rules for transferring 
to collector execution of decrees for 
sale of, 8. 320. 

Power to prescribe rules as to transmis- 
sion, execution, and re- transmission of 
decrees, s. 320. 

Power of collector as to sale of, in exe- 
cution of decree, s. 321 . 

Power of collector as to executioii of 
certain monev-decrees so transferred, 
8. 322. 

Procedure by collector in cases of decree 
for money, s. 323. 

Sale by coiieutur, s. 324. 


Ir^imoveahle property (contd,) — 

Sale to be reported to court by collector, 
8. 325. 

Collector to render accounts of sale, 
s. 325. 

When court may authorize collector to 
stay public sale of, s. 326. 

Local rules as to sales of, in execution of 
decrees for money, s. 327. 

When a person may be put in immediate 
possession of, the subject of dispute, 
s. 501. 

Conveyed, foi-m of plaint for purchase- 
money of. sch. iv.. No. 14. 

Ct>ntracted to be sold, form of plaint for 
purchase-money of, sch. iv.. No. 15. 

Form of plaint hy absolute owner for 
possession of, sch. iv , No. 94. 

Form of plaint by tenant for possession 
of, sch. iv., No. 95. 

Impounding — 

Of documents (see Documents), 

• Of moveable property being subject of 
appeal to queen, s. 608. 

Imprisonment — 

Of judgment-debtors to be in jail of dis- 
trict, s. 336. 

Not to exceed six months, and, where 
decree not more than 50 rs., not to ex- 
ceed six weeks, s. 342. 

Period of, where defendant fails to give 
security or find fresh security before 
judgment, s. 481. 

Injunction granted for committing 
breach of contract or othor injury to 
be enforced by, or attachment, s. 493. 

Inability — 

Of pleader to answer, consequence of 

6 . 120 . 

Indemnity — 

Giving of, ill suits on lost negotiable in- 
struments, s. 61. 

Form of plaint on agreement of, sch. iv., 
No. 69. 

Indorsee — 

Against drawer, acceptor, and indorser, 
form of plaint by, sch. iv., No. 46. 

Infirmity — 

Commission to examine witness unable 
to attend from, s. 383. 

Injanction — 

Granting of, in what cases, s. 492. 

To restrain repetition or continuance of 
breach of contract or other injury, 
B. 493. 

Enforcement of, in suit to enforce breach 
of contract bv imprisonment or at- 
tachment, 8. 493. 
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Injimftion (contd.) — . 

Notice to opposite party before granting, 
8. 494. 

To corporation binding on its members 
and officers, s. 495. 

May be dischaiged, varied, or set aside, 
8. 496, ^ 

Compensation for groundless, s. 497. 

Restraining waste, form of plaint for, 
ech. iv., No. 100. 

Against diversion of water-course, form 
of plaint for, sch. iv., No. 102. 

. Form of plaint for restoration of move- 
ables threatened with destruction and 
for, sch. iv.. No. 103. 

Injuries — 

Caused by negligence on railroad, form 
of plaint for, sch. iv,. No. 87. 

Caused by negligent driving, form of 
plaint for, sch. iv.. No. 88. 

Insolvency — 

When plaintiff’s, bars suit, s. 370. 

Matters relating to, under ss. 351, 352, 
353, or 357. are appealable to high 
court only, s. 588. 

Insolvent — 

Court before which a judgment-debtor 
is brought up under arrest to inforn 
him that he may apply to be declared 
an, s. 336. 

Any person aiTested or imprisoned may 
apply to be declared an, s. 344. 

Contents of application, s. 345. 

Subscription and verification of applica- 
tion, 8. 346. 

Service on decree-holder of copy of ap- 
plication and notice of court, s 347. 

Power of court to serve other creditors, 
e. 348. 

Power of court to release applicant from 
jail, s. 349. 

Procedure at hearing, s, 350. 

Declaration of insolvency and appoint- 
ment of receiver, s. 351. 

Creditors to prove their debts, s. 352. 

Applications by creditors to be included 
in insolvent’s schedule, s. 353. 

Effect of order appointing receiver, 
8. 364. 

Beceiver to give security to collect assets, 
s. 855. 

Discharge of, s. 355. 

Duty and remuneration of receiver, 
s. 358. 

Effect of discharge of, s. 357. 

When court may declare, absolved from 
further liability, s. 358. , 

Procedure in case of dishonest applica- 
tion, 8. 359. 

Investment of courts other than district- 
ppui'ts witb insolvency-powers^ s. 360. 


Inspection — 

Of documents (see Documents)^ 
Instalments — 

Payment of decree by, s. 210. 

Institution of suits — 

Place of, ss. 15 — 26. 

To be commenced by presenting plaint, 
s. 48. 

Instrument — 

Fpr payment of money only, forms of 
plaints upon, sch. iv.. No. 28. 

Interest — 

Decree may order, s. 209. 

Decree may order, on payment by instal- 
ments, s. 210. 

Decree may order payment of mesne- 
profits with, s. 211. 

Questions regarding, to be dealt by court 
executing decree, s. 224. 

On sum deposited by defendant not al- 
lowed to plaintiff after receipt of 
notice, s. 378. 

When a party is put in immediate pos- 
seB^’ion of land, the subject of suit, by 
the payment of government- revenue, 
court may order defaulter to pay, 
s. 501. 

Interlocutory orders— 

Power to order detention of propert}’', 
and to authorize entry, taking of sam- 
ples and experiments, s. 449. 

Power to order .sale of perishable articles, 
8. 498. 

* 'Application for such orders to be after 
notice, s. 500. 

When party may be put in immediate 
possession of land, the subject of dis- 
pute, 8. 501. 

Deposit in court of money or other thing 
8. 502. 

Intermediate indorser — 

Forms of plaints by subsequent indorsee 
against, sch. iv., Nos. 35, 45. 

Inter pi eader — 

Form of plaint in, sch. iv., No. 104. 

Inter pi eader-suits — 

May be instituted when, s. 470. 

Plaint in, s. 471. 

Payment of thing claimed into court, 
B. 472. 

Procedure at first hearing of, s. 473. 
When agents and tenants may institute, 
.•s. 474. 

Plaintiff’s cost in, s. 47S. 

Procedure when defendants are suing 
stake-holders in, 476. 
Interpretation-clause — 

S..S. 
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tnUrrogatoriea — 

Any party may deliver, «. 12i* 

Service of, a. 122. 

Inquiry mto propriety of, a. 123. 

, Service of, on officer of corporation or 
company, s. 124. 

Power to strike out, irrelevant, s. 125. 

Time for filing ’affidavit in answer to, 

R. 126. 

Procedure wkere a party omits snffici- 
ently to answer, s. 127. 

He^arding possession of documents, 
8. 136. 

OoniTiiiflsion for examination on, s. 3S3. 
/ vterveifition — 

Filing of award in matter referred to 
arbitration witkout eouit's, s. 625. 
Inventory — 

Applicatirm for attachment of moveable 
property to be accompanied by, *s. 236. 

Rejection of application if unaccom- 
panied by, s. 245. 

Investi gat i on — 

Of complaints of resisting execution of 
decree, s. 328. 

Of claims to property attached before 
judgment, s. 487. 

Irregulari ties — 

Not to vitiate sale of moveable property, 
8. 298. 

Not to vitiate sale of immoveable pro- 
perty. 8. 311. 

Decrees not to be reversed or modifl^ed 
for errors or, not affecting merits or 
jurisdiction, s. 678. 

When they may be set forth in memo- 
randum of appeal, s. 591. 
Irrigation — 

Form of plaint for ohstriicting right to 
use water for, sch. iv.. No. 82. 

Issiies — 

Frnming of, 8. 146. 

Tcv be framed from wbat materials, 
R, 147.- 

Omri^ may examine witnesses or docu- 
ments before framing, s. 148. ^ 

Power to add, amend, or strike out, 
s, 149. 

Questions of fact or law may by agree- 
ment be stated in the form of, s. 150. 

Court may pionounce judgment if satis- 
fied that the agreenacnt was executed 
in good faith, s. 151. 

Framing of, by appellate court for Idtver 
court, 8. 

Servi^ of summons in, ss. 87, 88. 

Imprisonment of judgment-debtor in, 
8.336. 


JUil (contd.) — 

Committal of defendant to, on failing to 
give security, or find fresh security, 
before judgment, s. 481. 

Joinder — 

Of plaintiffs, when thei-emay be a, a. 26. 

Of defendants, when there may be a, 
s. 28. 

Of parties liable to tbe same contract* 
s. 29. 

Of causes of action, s. 45. 

JoiTU- stock companies — 

Service of interrcgatories on, s. 124. 

J ndgc—^ 

Magistrate, or other judicial officer ex* 
empt from arrret while gK>ing to, pre- 
siding i«, or returning from his court* 
s. 642. 

Judgment — 

At first heai'ing, ss. 154, 155. 

When court to pronounce, s. 198. 

• Power to pronounce, written by jadge*s 
predecessor, s. 199. 

Langnnge of, s. 200. 

Translation of, s. 201. 

To be dated and signed, s. 202. 

What to contain, s. 203. 

Court to state its decision, with the rea- 
sons thereof, oti each separate issue* 
s. 204. 

Public officer not liable to arrest before* 
B. 427- 

Arrest and attachment before, ss. 477 — 
490. 

By default in suit for injunction, s. 497. 

To be according to award, s. 522. 

In cases referred by agreeinent to court’s 
decision on questions of law or fact* 
s. 531- 

In appeal when and where to be pro- 
nounced, R. 671. 

Language of such, s. 572. 

Translation of such, s 573. 

Contents of such, s. 574. 

By a majority of judges, s. 576- 

May confirm, varv, or reverse decree* 
s’. 677. 

J udgment- debtor — 

May be arrested at any time, s. 336. 

Shall not be aiTested in his house after 
sunset, 8. 336. 

May apply, when brought up, to be -de- 
clared an insolvent, s. 336. 

Warrant of arrest to direct him to be 
brought np, s. 337. 

Subsistence-allowance of, s. 338. 

Release of, s. 341. 

J uHsdiction — 

Saving of, of military courts of requeslv 
a. 6. 


Q 
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Juria^cHon ^cdiiH.) — • 

Saving of, of single 'bffioen appointed to 
try Bxnall suits in Madras and Bombay, 

B. 6. 

Saving of, of Tillage-munsifs in Madras, 
s. 6. 

Saving of, of village and district pan- 
chiyats in Madras, s. 6. 

Ko person exempt from, by reason of 
descent or place of birth, s. 10. 

Of civil coniis, s. 11. 

Suits to lie in court within whose, sub- 
ject-matter is situate, s. 16. 

Other suits to lie in court within whose, 
defendants reside or cause of action 
arose, s. 17. 

Power to stay proceedings where all de- 
fendants do not reside within court's, 
8 . 20 . 

Application by defendant to transfer suit 
to another court having, ss. 22 — 25. 

Belinquishment of part of claim to bring 
it within, s. 43. • 

Security may be taken before judgment 
from defendant about io leave, s. 477. 

Security may be taken before judgment 
from defendant about to remove his 
property from, ss. 483, 484. 

1^0 decree to be reversed or modified for 
error or irregularity not atfecting 
merits or, s. 578. 

Land — 

Form of plaint for breach of agreement 
to convey, sch. iv., No. 66. 

Form of plaint for breach of agreement 
to purchase, sch. iv., No. 67. 

Form of plaint for breach of agreement 
to complete purchase of, sch. iv., 
No. 58. 

Form of plaint for trespass on, sch. iv.. 
No. 71. 

See Immoveable property. 

Landlord — 

Form of plainiby tenant against, with 
special damage, sch. iv.. No. 67. 

When tenant may institute interpleader- 
suit against bis, s. 474 

Language — 

Of subordinate courts, s. 645. 

Law — 

Agreement of parties to refer questions 
of, to court’s decision, s. 627. 

Failure to determine some material issue 
of, or usage having the force of, to be 
ground for appeal, s. 584. 

Appeals to queen must involve some 
substantial question of, s. 596. 

Beference to high court on questions of, 
•;617. 


Law (contd.) — 

Powers of registrars of small cause courts 
to state cases involving questions of, 
8. 646. 

Lease-"-- 

Form of plaint for rent reserved in, 
sch. iv., No. 20. 

Leave — 

Before decree next friend or guardian ad 
litem not to receive money without 
court's, B. 461. 

Next friend or guardian not to compro- 
mise without court's, s. 462. 

In suits on negotiable instruments de- 
fendant not to appear without, s. 632. 

Leave of absence — 

Military men unable to obtain, may 
authorize any person to sue or defend 
for them, 8. 465. 

Legal representative — 

Of deceased plaintiff may apply to have 
his name entered, s. 363. 

Procedure where no application is made 
by, B. 364. 

Procedure in case of death of sole or 
sole surviving plaintiff, s. 365. 

Abatement of suit where no application 
is made by, s. 366. 

Procedure in case of dispute as to, 
8. 367. 

Procedure in case of death of one of 
several defendants or of sole or sole 
, ^ surviving defendant, s. 368. 

Legatees — 

Form of plaint for administration by 
special, sch. iv., No. 106. 

Form of plaint for administration by 
pecuniary, sch. iv.. No. 107. 

Lessee — 

Form of plaint for waste by, sch. iv., 
No. 83. 

Letter — 

Sub.«(iitution of, for summons, s. 91. 

Libel — 

No suit to he brought by pauper for, 
8. 402. 

Form of plaint for, sch. iv.. No. 89. 

Limitation-law — 

Not affected by first suit, s. 374. 

Live-stock — 

Power to make roles for maintenance of 
'attached, s. 269. 

Load — 

Form of plaint , by ship-owner against 
freighter for failing to, sch. iv.. 
No. 70. 
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Local government — 

May declare, in cases where concurrent 
civil jurisdiction is given to commis- 
sioner and deputy commissioner, which 
of such officers shall be deemed to be 
district-court, s. 4. 

May by notification in the gazette trans- 
fer to collector execution of deci*ee8 
for sale of land, s. 320. 

May prescribe rules for transmission to 
collector of decrees for execution, 
s. 320. 

Ma 3 ' make rules as to sales of land in 
execution of decrees, s. 327. 

May invest courts other than district- 
courts with insolvent jurisdiction, 
8. 360. 

May exempt persons of rank from per- 
sonal appearance, s. 641. 

May prescribe rules for each • court, 
s'. 646. 

Local investigation — 

Commission for, s. 392. 

Local laws — 

Saving of certain, s. 7. 

How far this code applies to, s. 7. 

Lodging — 

Form of plaint for board and, sob. iv.. 
No. 23. 

Loss-^ 

By re-sale, defaulting purchaser answer- 
able for, H. 293. 

By default or negligence, receiver 
make good, s. 503. 

Of caste, no suit to be brought by pau- 
per for, 8. 402. 

By general average, form of plaint for, 
Bch. iv.. No. 52. 

By particular average, form of plaint 
for, Bch. iv., No. 63. 

Madras — 

Saving of jurisdiction and procedure in 
small suits in, s. 6. 

Saving of jurisdiction and procedure of 
village-miinsifs in, s. 6. 

Saving of jurisdiction and procedure of 
village-panchdyats in, s. 6. 

Saving of jurisdiction and procedure of 
district- panchkyats in, s. 6. 

Saving of jurisdiction and procedure of 
military-panchdyats in, i. 6. 

'afejoniy— 

IMlBIsion to be bj, when appeal hear^by 
two or more judges, s. 576. 

Maker — 

Form of plaint by payee against, sch. 
iv., No. 29. 

Form of plaint by first indorsee against, 
' sch. iv., No. 30. 


Maker (coritd.) — 

Form of plaint by subsequent indorsee 
against, sch. iv., No. 31. 

Form of plaint by fiist indorsee against, 
sch. iv.. No. 32. 

Form of plaint by subsequent indorsee 
against first and second indorsee, 
sch. iv., No. 36. 

Malicious prosecution — 

Form of plaint for, sch. iv.. No. 93. 

Manufacture — 

Form of plaint for carrying on noxious, 
sch. iv.. No. 79. 

MaHne policy — 

On vessel lost by perils of sea, form of 
plaint on, sch. iv., No. 49. 

Marking — 

Of documents put in evidence, s. 141. 

Marriage — 

Suit not to abate hy reason of, s. 369. 
Concise statement under s. 58 in suit 
for breach of promise of, sch. iv., 
No. 114. 

Married woman — 

Not to be appointed guardian ad litem, 
8 467. 

Master — 

Form of plaint by, against father or 
guardian of apprentice, sch. i v., No. 64. 
Form of plaint by apprentice against, 
sch. iv.. No. 65. 

Materials — 

At fixed price, form of plaint for ser- 
vices and, sch. iv., No, 18. 

At reasonable price, form of plaint for 
services and, sch. iv., No. 19. 

Memorandum of appeal — 

What to contain, s. 641. 

Kejection of. if not drawn up in proper 
form, s. 543. 

See Appeal. 

Memorandum of evidence — 

In unappealable cases judge may make, 
8. 189. 

Merits — 

No decree to be reversed or modified for 
error or irregularity not affecting, 
s. 578. 

Mesne-profits — 

Claims in respect of, s. 44. 

Decree may order payment of, with in- 
terest, 8. 211. 

Determination of, prior to passing de- 
cree, 8. 212. 

Court executing decree to determine 
question regarding, s. 244. 

Decree for, s. 265. 
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In Bombay, saving oi jurisdictioii and 
procedure of officers appointed to try 
small suits in, s. 6^. 

Execution of warrants of arrest in, 

8 . m. 

Military eowrts of requests — 

Saving of jurisdiction and procedure of, 

8. 6r 

Military men — 

Suits by or against, ss. 465 — 469. 

May authorize persons to soe or defend 
on their behalf, s. 465. 

Persons so authorized may act person- 
ally or appoint pleaders, s. 466. 

Service on persons ho authorized, or on 
-his pleader, to be good, s. 467. 

Service on officers or soldiers, s. 468. 

Execution of warrants of ai'rest in can- 
tonments, 8. 469. 

Military panchdyats — 

Saving of jurisdiction and procedure of, 

B. 6. 

Minor — 

Must sue by next friend, 8. 440. 

Application on behalf of, to be made by 
next friend or guardian ad litem, 
8. 441. 

Plaint filed without next friend tube 
taken o£E the file, s. 442. 

Guardian ad litem to be appointed by 
court, s. 443. 

Order obtained without next friend or 
guaidian may be discharged, s. 444. 

Who may be next friend, s. 445. 

Hemoval of next friend, s. 446. 

Ketirement of next friend, s. 447. 

Stay of proceed ingH on death or removal 
of next friend, s. 448. 

Application for appointment of new 
next friend, s. 449. 

Course to he followed by minor plaintifiE 
or applicant on coming of age, s. 460. 

Where ^cts'to proceed, s. 461. 

Where he elects to abandon, s, 452. 

Application under s. 451 or s. 452 may 
be made ex^parte, and must be proved 
by affidavit, s. 453. 

When minor co-plaintiff on coming of 
age J name struck 

When he may apply for dismissal of un- 
rewnable or improper suit, s. 455. ' 

Potttlon for appointment of guardian ad 

. ' iitem, 456. 

Who may be ^ardian ad litem, b. 467. 

Guardian neglecting his suit may be re- 
moved, 8. 468. 

On death of guardian pendente lite new 
guardian to be appointed, s. 459. 


Minor (contd.) — 

Procedure where euforcement of decree 
is applied for against heir or represen- 
tative, being a minor, of deceased, 
8. 460. 

Before decree next friend or gnaidiau 
ad litem not to receive money without 
leave of eoui*t and giving security, 
B. 461. 

Next friend or guardian not to compro- 
mise without leave of court, s. 462. 
Sections 440 to 462 applied to persons 
of unsound mind, s. 463. 

Sections 442 to 462 not to apply to 
wards of court, s. 464. 

Miscellaneous proceedings — 

Procedure in, s. 674. 

Misconduct — 

Award may be set aside on ground of, 
8. •521. 

by reason of, s. 31. 

Time for taking objection to, s. 34. 

Mistahe — 

Of fact, form of plaint for money receiv- 
ed by defendant through plaintiff's, 
Bch. iv., No. 4. 

Form of plaint for rescission of contract 
on ground of, sch. iv., No. 99. 

Money — 

Decree for, how to be enforced, s. 254. 
Immediate execution of decree for, not 
exceeding Rs. 1,000, s. 256. 

^dodes of paying under decree, s. 257. 
Pajmeut of, out of court to decree- 
holder, 8. 258. 

Deposited in 60011; or with public officer, 
attachment of, s. 227. 

Deposit of, in lieu of security before 
judgment, s. 479. 

Money { fo^^m of plaint /cw’) — 

Lent, sch. iv., No. 1. 

Received to plaintiff's use, sch. iv.. No. 2. 
Received by defendant through plaint- 
iff's mistake of fact, sch. iv.. No. 4. 
Paid to third party at defendant's re- 
quest, seb. iv.. No. 5. 

Mortgagee — 

Claims by, s. 44. 

MoveaUe property — 

In possession of defendant^ attachment 
of, 8. 269. 

Bales as to sale of, s. 296. « " 

Payment for, sold, s. 297. 

IrrejgDlarity not to vitiate sale of, s. 298. 
Delivery of, to purchaser at public sale, 
s. 299. 

Deliverer of, to which judgment-debtor 
is entitled subject to lien, s. 300. 


Suit not to fail 
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Moveable property (contd.) — 

Delivery of debts and eliares, b. 301. 

Transfer of negotiable iustrumeutB and 
sbares, s. 302. 

Vesting order in case of other, b. 303. 

Arrest before judgment in suits for, 
B. 477. 

Attachment of, before judgment, 483. 

Form of plaint for breach of warranty 
of, sch. iv., No. 68. 

Form of plaint for trespass on, sch. iv.. 
No. 73. 

Form of plaint for eon version of, sch. iv.. 
No. 74. 

Form of plaint for wrongful taking of, 
sch. iv., No. 96. 

Form of plaint for wrongful detention 
■ of, Bcb. iv., No. 97. 

Mufassal s. c. courts — . 

Chapters and sections extended to, 
sch. ii. 

Munsifs — 

Saving of jurisdiction and procedure of 
village, in Madras, s. 6. 

Name — 

Description, and place of abode of each 
party to appear in plaint, s. 60. 

Of actual purchaser to be stated in certi- 
ficate of sale of immoveable property 
in execution, s. 316. 

Names — 

Of persons exempted from .personal ap- 
pearance to be kept in high court and 

subordinate courts, b. 641. • 

• • 

Native chiefs — 

Who are recognized agents of, s. 432. 

Exempt from arrest, s. 433. 

Native princes — 

Execution in British India of decrees of 
courts of, 8. 434. 

Native states — 

Execution in British India of decrees of 
court of, 8. 434. 

Necessaries — 

Furnished to family of defendant’s 
testator, form of plaint for, sch. iv., 
No. 9. 

Negligence — 

On railroad, form of plaint for injuries 
caused by; sch. iv., No. 87. 
Negligent driving — 

Form of plaint for injuries caused by, 
Bch. iv., No. 88. 

Negotiable instruments — 

Suits on lost, 6. 61. 

Decree for, s. 261. 

Form’ and effect of endorsement of, by 
court, B. 262. 


Negotiable instruments (contd.) — 

Attachment of, s. 270. 

Sale of, through broker, a. 296. 

Delivery of, after seizure, to purchaser, 
B. 299. 

Transfer of, after sale, s. 3(^. 
Institution of summary suits on, a. 532« 
Defendant showing defence on merits to 
have leave to appear and defend sum- 
mary suits on, 8. 534. ' 

Power to order, to be deposited with 
officer of court, s. 535. 

Recovery of cost of noting non-accept- 
ance of, s. 536. 

Procedure iu suits as to, s. 537. 

Power to extend provisions relating to, 
B. 538. 

Newspapers — 

Application to be declared an ins(dveni 
may he published in, s. 347. 

Next friend — 

See Minor, 

Nomination — 

Of arbitrators, s. 507. 

Non-acceptance — 

Form of plaint by payee against drawer 
for, sch. iv.. No. 41. 

Of foreign hill, form of plaint by payee 
against drawer for, sch. iv.. No. 47. 

Non-appearance — 

Of both parties, procedure in ease of, 
B. 98. 

Of defendant, procedure in case of, 
8. 100. 

Of plaintiff, procedure in case of, s. 102. 
Of one or more of several plaii^ifEs, pro- 
cedure in case of, s. 105. 

Of one or more of several defendants, 
procedure in case of, s. 106. 

Of party ordered to appear in person, 
procedure in case of, s. 107. 

Of witness, procedure in case of, s. 170 l 

N (ym-attendance — 

See Non-appearance, 

Non- joinder — 

Time for making objection to, s. 34. 

Notice — 

To opposite party to apply to stay pro- 
ceedings, defendant not residing with- 
in court’s jurisdiction may give, s. 20. 
To opposite party to apply to transfer 
suit to another court having juris- 
diction, defendant to give, ss. 22 — 25. 
Where one party sues or defends on be- 
half of all having same interest, s. 30. 
To opposite party to apply to set aside 

I ex-parte decree, s. 109. 
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Notice (coDtd.) — c 

No decree to aside unless opposite 
party is serv©4-with, s. 109. 

To demand admission of genuineness of 
documents, s. 128. 

To produce documents for inspection, 
B. 131. 

Where decree has been transferred by 
assignment, application by transferee 
for execution not to be granted unless 
he has served transferor and judg* 
ment-debtor with, of such applica- 
tion, s. 232. 

To show cause irhy decree should not be 
executed, h. 248. 

Of day to opposite party for receiving 
evidence of pauperism, s. 408. 

No suit to be instituted against public 
officer or government without previ- 
ous, 8. 424. 

Of application by minor co-plaintiff on 
coming of age to have his name struck 
off, service of, s. 454. 

Of application by minor on coming of 
age to dismiss unreasonable or impro- 
per suit, s. 455. 

Of application for enforcement of decree 
against heir or representative, being 
' a minor, of deceased, to be served on 
guardian, s. 4G0. 

To^ opposite party before granting in- 
junction, s. 494. 

To opposite party of application for sale 
of perishable abides, or for detention, 
inspection, and preservation of pro- 
perty being the subject of suit, or the 
taking of samples and experiments, 
8. 499. 

To arbitrators to appoint umpire, s. 611. 

.To court where arbitrators cannot agree, 
B. 615. 

To parties of the filing of award, s. 516. 

To show cause why an agreement to 
refer to arbitration should not be filed, 
B. 523. 

To show cafle -why award mado with 
court'A intervention should not be 
filed, s. 525. 

Of appeal to lower court, s. 650. 

Of day for hearing appeal, publication 
and servioe of, s. 653. 

Of appeal, dismissal of appeal where 
appellant fails to deposit cost for, 
B. 557. m 

Of day for pronouncing jndgpnent in ap- 
peal, B. 571. 

Or a|>[^lieation for review of judgment to 
o^pofiite party, a. 626. 

Noticee — 

Service of, s. 94. 

Postage for service of, s. 95. 


Notification — * 

Local government may extend any por- 
tion of this code to pnasideiicy s. e. 

' courts, B. 8. 

Of re-sale of immoveable property, s. 309. 

Declaring in what aroas collector may 
execute decrees for sale of immoveable 
property, s. 320. 

Investing courts other than district- 
courts with insolvent jurisdiction, s. 
360. 

Declaring that decrees of native states 
may be executed in British India, 
s. 434. 

For extension of provisions relating to 
negotiable instruments, s. 638. 

Exempting persons from personal ap- 
pearance, 8. 641. 

Noxious manufacture — 

Form of plaint for carrying on, sch. iv.. 
No. 79. 

Nuisance — 

Form of plaint for abatement of, sch. iv.. 
No. 101. 

Oath — 

To declarants of affidavit by whom to be 
administered, s. 197. 

Objection — 

To misjoinder, time for taking, s. 34. 

To sale of property attached, s. 312. 

To attachment of attached property, 
B. 278. 

Memorandum of appeal to set forth 
» grounds of, s. 541. 

By rospundent to decree appealed against, 

B. 661. 

Obstruction — 

To officer executing decree for possession 
of property, s. 328. 

By claimant other than judgment-debtor 
to execution of decree for possession, 
8. 331. 

To purchasers in obtaining possession of 
immoveable property, s. 334. 

By claimant other than defendant to exe- 
cution of decree for possession, s. 335. 

To apprehension under warrant, penalty 
for, 8. 661. 

Of way, form of plaint for, sch. iv.. 
No. 80. 

Of right to nse water for irrigation, form 
of plaint for, sch. iv.. No. 82. 
Occupancy — 

Of judgment-debtor, delivery of immove* 
able property in, s. 318. 

Of tenant, delivery of immoveable pro» 
perty in, e. 319. 

Occupation^ 

At fixed rent, form of plaint for use end, 
sch. iv.^ No. 21. - 
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Occupation (contd.) — 

At reasonable rent, form of plaint for use 
and, sch. iv., No. 22. 

Offences — 

Under certain sections of the Penal Code 
committed during hearing, procedure 
as to, 8. 643. 

Officer — 

See Public officers. 

Officers — 

Suits by and against (see Military men). 

Omission — 

To sue for one of several remedies, s. 43. 

Opinion — 

Procedure where two or more judges 
differ in, s. 575. 

Order — 

Pleader to pay costs of, where made with- 
out minor being represented, 6.«444. 

Jllinor on coming of age maj' apply for, 
discharging next friend, s. 451. 

Minor on coming of age may apply for, 
dismissing suit, s. 452. 

To bring up defendant to show cause 
why he should not give security before 
judgment, s. 478. 

For injunction, s. 492. 

For sale of perishable articles, s. 498. 

For detention, preservation, or inspection 
of property being the subject of suit, 
8. 499. 

Of reference to arbitration, s. 606. 

As to costs of arbitration, s. 619. ^ 

Orders (appealable ) — •* 

Under s. 20 staying proceedings in a suit, 
6.588. 

Under s. 32 striking out or adding the 
name of any person as plaintiff or de- 
fendant, 8. 688. 

Under s. 44 adding a cause of action, 
B. 588. 

Under s. 47 excluding a cause of action, 
s. 588, 

Rejecting or returning plaint under s. 53, 
cl. d, or 8. 54, els. o and d, or s. 57, 
els. h and c, s. 588. 

Rejecting application under s. 102 (in 
cases open to appeal) for an order to 
set aside the dismissal of a suit, s. 588. 

Under s. 120 where a party fails to ap- 
pear in person, appeal from, s. 588. 

Under s. 168 fur attachment of property, 
B. 588. 

Under s. 176 where a party refuses^ to 
give evidence or produce document 
called for by court, a. 688. 

Under s. 244 as to questions relating to 
execution of decrees of the same na- 
ture with appealable orders made in 
the oaoxse of suit, s. 


Orders (appealable) (contd.) — 

Under s. 258 compelling decree-holder 
to certify, s. 588. 

Under s. 261 as to objection to draft- 
conveyance or draft-endorsement. 
B. 588. 

Under s. 312 confirming or setting aside 
sale, 8. 588. 

In insolvency-matters under s. 351, 362, 
353, or 357, s. 588. 

Rejecting application under, s. 370 for 
dismissal of suit, s. 686. 

Disallowing objection under s. 473, 476. 
or 476, s. 688. 

As to interpleader-suit under s. 473, 475, 
or 476, s. 688. 

Under s. 479, 480, 485, 492, 493, 496, or 
503, B. 688. 

Under s. 514 superseding an arbitration, 
R. 588. 

Under s. 618 modifying an award, s. 688. 

Under ai»y provision of this code impos- 

• ing fine, or for the imprisonment of 
■ an}’’ person except when such impri- 
sonment is in execution of a decree. 
8. 588. 

Refusing under s. 558 to re-admit, or 
under s. 560 to re-hear, an appeal, 
B. 588. 

Under s. 562 remanding a case, s. 688. 

To furnish security for costs in appeals 
to queen, s. 601. 

Orders — 

Service of, s. 94. 

Postage for service of, s. 95. 

Original decrees — 

Appeals from, s. 540. 

Oudh — 

Saving of Acts affecting, s. 4. 

Oloner — 

Form of plaint by, for possession of im. 
moveable property, sch. iv., No. 94. 

Panchdyats — 

Saving of jurisdiction and procedure of 
village, in Madras, s. 6. 

Saving of jurisdiction and procedure of 
district, in Madras, s. 6. 

Saving of jurisdiction and procedure of 
military, in Madras, s. 6. 

Panjdb — 

Saving of certain Acts affecting the, 
B. 4. 

Papers — 

Court may send for, from its own re- 
cords or from other courts, s. 137. 

Particular average — 

Form of plaint for loss by, sch. iv., 
No. 53. 
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Partufalars — ' 

In plaint if not as required, court to re* 
ject it or return it for amendment, 
s. «3. 

Of 8et*off to be given in written state- 
ment, s. 111. 

Parties — 

Addition or substitution of, at hearing, 
B. 27. 

Liable on same oontract, joinder of, 
8. 29. • 

Suit not to fail by reason of mis-joinder 
of, R. 31. 

Dismissal or addition of, at first hearing, 
s. 32. 

To suits instituted under s. 30, persons 
may apply to be made, s. 32. 

Time for taking objections to non-joinder 
or mis-joinder of, s. 34. 

May authorize one of their number to 
appear, plead, and act for all, s. 35. 

Appearance of, s. 96. 

Examination of, at first hearing, ss. 
117—120. 

Agreement of, to refer questions for de- 
cision of court, ss. 527 — 531. 

Agreement of, to refer to arbitration, 
s. 506. 

To suit and tlieir pleademand recognized 
agents exempt from arrest while go- 
ing to or attending court for such suit, 
and while returning from court, s. 642. 
Partition — 

Of estate, enforcement of decree for, 
8. 265.. 

Commission to make, s. 396. 

Partnership — • 

Suit for dissolution of, s. 215. 

Form of plaint for dissolution of, sch. 
iv., Na 113. 

Passage-inoney — 

Form <.f plaint for, sch. iv., No. 25. 

Pauper -appeals — 

Who may appeal as pauper, s. 592. 

Procedure on application for admission 
of, 6. 592. 

Enquiry into pauperism, s. 693. 

Pauper-euits — 

Who may bring, s. 401. 

What suits excepted, s. 402. 

Application to bring, to be in writing, 

. 8. 403. 

^^Contents of application, s. 403. 

' How application to be presented, a 404. 

Application to be itjeotedif not properly 
fmmed, s. 405. 

Emmination of applicant, s. 406.^ 

: Bis examination by coiatnission if ap* 
plication presentw by ii^at» a 406. 


Pauper-mits (contd.) — 

On what grounds court may reject ap- 
plication, 8. 407. 

Opposite party to be served with notice 
of day for receiving evidence of appli- 
cant's pauperism, a 408. 

Procedure at hearing, s. 409. 

Procedure if application admitted, s. 410. 

Costs when pauper succeeds, s. 411. 

Procedure when he fails, s. 412. 

Refusal to allow applicant to sue as pau- 
per to bar subsequent application of 
like nature, s. 413. 

When plaintiff may be dispaupered, 
8. 414. ' 

Costs of application and of enquiry into 
pauperism are costs in the suit, s. 415. 
Pay — 

And allowances of persons to whom na- 
ti V e articles of war apply not liable 
to attachment, s. 266. 

Payee — 

Against maker, form of plaint by, sch. 
iv., No. 29. 

Against acceptor, form of plaint by, 
sch. iv., No. 38. 

Against drawer for non-acceptance, form 
of plaint by, sch. iv., No. 41. 

Against drawer for non-acceptance of 
foreign bill, sch. iv., No. 47. 

Against acceptor, form of plaint by, sch. 
iv.. No. 48. 

Payment — ^ 

Into court of expenses of witnesses, s. 
160. 

Of money out of court to decree-holder 
by person executing decree, s. 258. 

Of coin or currency. notes attached to 
decree-holder, s. 277. 

In full of purchase- money, time for, 
8.307. 

Procedure in default of such payment, 
s. 308. 

Of judgment-debtor's subsistence-allow- 
ance, s. 339. 

Into court by defendant after institution 
of suit, 8. 376. 

Penalty — 

For escaping from custody, or for resist- 
ance or obstruction to apprehension 
under warrant, s. 651. 

Pending suits — 

Courts not to try suits pending in other 
•tonrts, 8. 12. 

Perils of sea — 

Form of plaint on marine pplicy on ves- 
sel lost by, sch. iv,, No. 49. 

Pension — 

Not liable to-attaohment, s. 266. 
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Perishable articles — 

Application for sale of, s. 498. 

Permission — 

Of court, one party may sne or defend 
oil behalf of all having same interest 
with, s. 30. 

No aliens to sne without governor-gene- 
ral's, fl. 4.S0. 

Personal appearance — 

Of plaintiff or defendant, s. 66. 

When dispensed with, s. 67. 

Exemption of public officer from, s. 428. 

Of director, seci-etary, or other officer of 
corporation or company, when court 
may require, s. 436« 

Petition — 

For appointment of guardian ad litem,, 
R. 456. 

To appeal to queen, a. 598. 

For certidcate that a case is fit for appeal 
to queen, s. 601. 

Place — 

OF birth, no person exempt from juris- 
diction 1)3' reason of, s 10. 

Of suing, ss. 16 — 25. 

Plaint — 

Suits to be commenced by, s. 48. 

Language of, s. 49. 

What to contain, s. 50. 

To be subscribed and verified, s. 51. 

Contents of verification in, s. 52. 

Verification in, to be signed and attested, 
s. 53. 

Wlien to be returned for amendment^*, 
s. 53. 

When to be rejected, s. 54. 

Procedure on rejecting, s. 55. 

Rejection of, not to preclude fresh, s. 56. 

Wlien to be returned for presentation to 
proper coui't, s. 57. 

Procedure on so returning, s. 57. 

Procedure on admitting, s. 58. 

At the first hearing court to examine 
parties regarding allegations in, s. 117. 

In suits by secretary of state, s. 418. 

Subscription and verification of, by com- 
pany or corporation, s. 435. 

Ma3' be taken off the file if filed without 
next friend, s. 442. 

Plaint o/) — 

For money lent, sch. iv., No. 1. 

For money received to plaintiff *8 use, 
sch. iv., No. 2. 

For price of goods sold by factor, sch. 
iv., No. 3. \ 

For money received by defendant through 
plaintiff’s mistake of fact, sch. iv.. 
No. 4. 

For money paid to third party at defend- 
ant's request, ioh. iv'., No. 5, 


Plaint (form of) (cont(1.) — • 

For goi^s sold at fixed price and deli- 
vered, sch. iv., Na 6L 

For goods sold at reasonable price and 
delivered, sch. iv.. No. 7. 

For goods delivered to third party at 
defendant's request at fixed price, 
sch. iv.. No. 8. 

For necessaries furnished to family of 
defendant’s testator without his ex- 
press request at reasonable price, sch. 
iv.. No. 9. 

For goods sold at fixed price, sch. iv.. 
No. 10. 

For goods sold at reasonable price, sch. 
iv.. No. 11. 

For goods sold at defendant’s request 
and not accepted, ach. iv.. No. 12. 

For deficiency upon re-sale (goods sold 
at auction), sch. iv., No. 13. 

For purchase-money of lands conveyed, 
seh- iv.. No. 14. 

For purchase-money of immoveable pro- 
perty contracted to be sold, but not 
conveyed, sch. iv., No. 15. 

For services at fixed price, sch. iv.. 
No. 16. 

For services at reasonable price, scb. iv.. 
No. 17. 

For services and materials at fixed price, 
sch. iv.. No. 18. 

For services and materials at reasonable 
price, scb. iv., No. 19. 

For rent reserved in a lease, sch. iv.. 
No. 20. 

For use and occupation at fixed rent, 
sch. iv., No. 21. 

For use and occupation at reasonable 
reut, sch. iv., No. 22. 

For boaid and lodging, soh. iv., No. 23. 

For freight of goods, sch. iv., No. 24, 

For passage-money, sch. iv., No. 25. 

On award, sch. iv., No. 26, ^ 

On foreign judgment, sch. iv.. No. 27. 

Upon instruments for pe3'ii]eut of money 
onl3', sch. iv.. No. 28. 

On annuity bond, sch. iv.. No. 28. 

B3' payee against maker, scb. iv., No. 29. 

Written statement of defendant, sch. iv.. 
No 29. 

B3' first indorsee against maker, soh. iv.. 
No. 30. 

By subsequent indomee against maker, 
sch. iv.. No. 31. 

By first indorsee against maker, sch. iv.. 
No. 32. 

By subsequent indorsee against first in- 
dorser, the indorsement being special, 
soh. iv.. No. 33. 

By subsequent indorsee against his im- 
mediate indotser, sch. iv.. No. 34. 

B 
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Plaini ( form of) (contd.) — « 

Bj snlweqaent indorsee against inter- 
mediate indorser, sch. iv., No. 35. 

By subsequent indorsee against maker, 
first and second indorser, ech. iv., 
No. 36. 

By drawer against acceptor, sob. iv., 
No. 37. 

By payee against acceptor, scb. iv.. 
No. 38. 

By first indoi*Bee against acceptor, scb. 
iv., No. 39. 

By subsequent indorsee against acceptor, 
scb. iv., No. 40. 

By payee against drawer for non-accept- 
ance, scb. iv., No. 41. 

By first indorsee against first indorser, 
scb. iv., No. 42 

By subsequent indorsee against first in- 
dorser (tlie indorsement being special), 
scb. iv.. No. 43. 

By sul^quent indorsee against bis im- 
mediate indorser, scb. iv., No. 44. 

By subsequent indorsee against interme- 
diate indorser, scb. iv., No. 46. 

By indorsee against drawer, acceptor, 
and indorser, scb. iv.. No. 46. 

By payee against drawer for non-accept- 
ance of foreign bill, sub. iv.. No. 47. 

By payee against acceptor, scb. iv.. 
No. 48. 

On marine policy on vessel lost by perils 
of sea, scb. iv.. No. 49. 

On caijgo lost by fire (valued policy), 
sch. iv.. No. 50. 

On freight (valued policy), scb. iv.. 
No. 61. 

For loss by general average, scb. iv., 
No. 62. 

For loss by particular average, scb. iv., 
No. 53. 

On fire-insurance policy, scb. iv.,No. 64. 

Against sureties for payment of rent, 
scbk iv., No. 66. 

F^r compensation for breach of contract, 
scb. iv., No. 56. 

For breach of agreement to convey land, 
scb. iv.. No. 56. 

For breach of agreement to purchase 
land, sch. iv., No. 67. 

For not completing purchase of immove- 
able property,' sob. iv., No. 68. 

For not delivering goods sold, scb. iv.. 
No. 59. 

For breach of oontract to employ, scb. iv., 
No. 60. 

For breach of oontract to employ where 
the emfdoyment never took ^eot, 
sob. iv., No, 61. 

For breach of oontnet to serve, sob. iv., 
No. 68* 


Plaint ( ffyrm of ) (contd.) — 

Against builder for defeetive workman- 
ship, sch. iv., No. 63. 

By master against father or guardian of 
apprentice, scb. iv.. No. 64. 

By apprentice against master, sch. iv., 
No. 65 

On bond for fidelity of clerk, sch. iv.. 
No. 66. 

tenant against landlord with special 
damage, scb. iv.. No. 67. 

For breach of warranty of moveables, 
scb. iv., No. 68. 

On agreement of indemnity, scb. iv.. 
No. 69. 

By ship-owner against freighter for not 
loading, sch. iv., No. 70. 

For compeobation upon wrongs, sch. iv.. 
No. 71. 

For trespass on land, sob. iv., No. 71. 

For trespass in entering dwelling-house, 
scb. iv , No. 72. 

For tiespass on moveables, sch. iv., 
No 73. 

For conversion of moveable property, 
sob. iv., No. 74. 

Against warehouseman for refusal to de- 
liver goods, sch. iv., No. 75. 

For procuring property by fraud, scb. iv., 
No. 76. 

For fraudulently procuring credit to be 
given to anotW peison^ sch. iv., 
No. 77. 

For polluting water under plaintifE’s 
j land, sch. iv., No. 78. 

For carrying on noxious manufacture, 
sch. iv., No. 79. 

For obstructing way, scb. iv., No. 80. 

For diverting water-course, scb. iv., 
No. 81. 

For obstructing right to nse water for 
irrigation, sch. iv., No. 82. 

For waste by lessee, sch. iv., No# 83. 

For assault and battery, srh. iv.. 
No. 84. 

For assault and battery with special 
damage, scb. iv., No. 86. 

, For assault and false imprisonment, 
sch. iv., No. 86. 

For injuries caused by negligence on 
railroad, scb. iv., No. 87. 

For injuries caused by negligent driving, 
sch. iv., No. 88. 

Written statement of defendant, sch. iv.. 
No. 88. 

^For libel (the words being libellous in 
themselves), scb. iv., No. 89. 

For libel (the words not 4>eing libellous 
in themselves), sob. iv., No. 90. 

For slander (the words being actionable 
in themselves), sob. iv., No. 91. 
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Plaint (form of ) (contd.) — 

For slander (the words not being action- 
able in themselves), soh. iv.. No. 92. 

For malicions ‘ proseontion, Mb. iv.. 
No. 93. 

In suits for specific property, sch. iv., 
No. 94. 

By absolute owner for possession of im- 
moveable property, scb. iv.. No. 94. 

By tenant, soh. iv., No. 96. 

For moveable property wrongfully taken, 
sch. iv.. No. 96. 

For moveables wrongfully detained, 
soh. iv., No. 97. 

Against a fraudulent purchaser and his 
transferee with notice, sch. iv.. No. 98. 

In suits for special relief, sch. iv.. 
No. 99. 

For rescission of conti*act on ground of 
mistake, sch. iv.. No. 99. 

For injunction restraining waste, sch. iv.. 
No. 100. 

For abatement of nuisance, sch. iv.. 
No. 101. 

For injunction against diversion of 
water-con rse, sch. iv.. No. 102. 

For restoration of moveable property 
threatened with destruction, and for 
injunction, sch. iv., No. 103. 

For interpleader, sch. iv., No. 104. 

For administration by creditor, sch. iv., 
No. 106. 

For administration by specific legatees, 
sch. iv.. No. 106. 

For administration by pecuniary lega^ 
tees, sch. iv.. No. 107. •• 

Written statement of defendant, sch. iv.. 
No. 107. 

For execution of trusts, sch. iv.. No. 108. 

For foreclosure or sale, sch. iv., No. 109. 

For redemption, sch. iv.. No. 110. 

For specific performance, sch iv., Nos. 

Ill, 112. 

For dissolution of paitnership, sch. iv.. 
No. 113. 

Plaintiff— 

Who ma^ be joined as, s. 26. 

And his Reader to subscribe plaint, s. 51. 

Or defendant not to be ordered to appear 
in person unless he reside within 60 or 
(where there is a railway) 200 miles, 
B. 67. 

Besiding out of British India may be 
required to give security for costs, 
B. 381. 

Pleader — 

Definition of, s. 2. 

Appearance l^, s. 36. 

Appointment of, to be in writing, s. 39. 

Bffect of service of process on, s. 40. 

Examinatioaof, s. 117. 


Pleader (contd.) — 

Consequence of his refusal or inability 
to answer, s. 120. 

Servi^ of interrogatories on, s. 122. 

Appointment of, by military men, s. 467. 

Any person interested may apply for 
appointment of new next friend on 
neglect of, to do so, s. 449. 

Engaged in a suit exempt from arrest 
while going to or attending court for 
such suit, or while returning from 
conit, B. 642. 

Policy — 

On vessel lost by perils of sea, form of 
plaint on, sch. iv., No. 49. 

On cargo-boat lost by fire, form of plaint 
on, sch. iv.. No. 50. 

On freight, form of plaint on, soh. iv.. 
No. 61. 

On dwelling-house, form of plaint on, 
sch. iv., No. 54. 

Pollution — 

Of water under plaintiff 's land, form of 
plaint for, sch. iv., No. 71. 

Possession — 

Of judgment-debtor, attachment of debt, 
share, and other property not in, 
8. 268. 

Of defendant, attachment of moveable 
property in, s. 269. 

Of immoveable property in occupancy 
of judgment-debtor, purchaser how to 
be put in, s. 318. 

Of immoveable property in occupancy of 
tenant, purchaser how to be put in, 
s. 319. 

Of property, procedure in case of ob- 
struction to execution of decree for, 
8.328. 

Of land being subject of suit, when party 
may be put in immediate, s. 501. 

Of immoveable property, form of plaint 
by owner for, sch. iv., No. 94. 

Of immoveable property, form of plaint 
by tenant for, sch. iv., No. 96. 

Post — 

Letter substituted for summons may be 
sent by, s. 92. 

Service by, s. 96. 

Postage — 

Fur service of process to be paid in ad- 
vance, s. 96. 

Postponement — 

Of sale, s. 278. 

Of sale of land to enable defendant to 
raise amount of decree, s. 305, 

Power of attorney — 

Advocate not required to present, s. 39. 
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Pre-emptunt^ 

Smite to enforce right of, e. 214. ' 

Presidency a. c. court — 

Codp not to applj to till specially extend- 
ed, 8. 8. 

Service of mnfassal process by, s. 66. 

Execution of decrees passed in suits cog- 
nizable by small cause courts may be 
made by, s. 223. 

Price — 

Of goods Bold by a factor, foim of plaint 
for, scb. iv., No. 3. 

Of goods sold at fixed, and delivered, 
form of plaint for, scb. iv.. No. 6. 

Of goods sold at reasonable, and deliver- 
ed, form of plaint for, scb. iv.. No. 7. 

Of goods delivered to third party at de- 
fendant's request at fixed, foim of 
plaint for, scb. iv., No. 8. 

Of necessaiies furuisbed to family of de- 
fendant's testator, foi*m of plaint for, 
scb. iv., No. 9. 

Of goods sold at fixed, foim of plaint 
for, scb. iv., No. 10. 

Of goods sold at reasonable, form of 
plaint for, scb. iv., No. 11. 

Of goods made at defendant's request, 
and not accepted, fom of plaint for, 
scb. iv , No. 12. 

Form of plaint for services at fixed, 
scb. iv.. No. 16. 

Form of plaint for services at reason- 
able, sell, iv., No. 17. 

Form of plaint for services and materials 
at fixed, sob. iv.. No. 18. 

Form of plaint for services and materials 
at reasonable, scb. iv.. No. 19. 

Private alienation — 

Of property after attachment to be void, 
s. 276. 

Privilege — 

Of exemption from personal appearance, 
1 ical government may confer on any 
person, s. 641. 

Costs of commission rendered necessazy 
by claiming such, s. 641. 

Process — 

Effect of service of, on recognized agent, 
8. 38. 

Service of, on {deader, s. 40. 

Besides^ recognized agents, any person 
residing in court's jurisdiction may be 
appointed to receive, b. 41. 

Service of, at whose expense, 93. 

Costs of service of, s. 93. 

To be served as summons, s. 94. 

Postage for service of, s. 96. 

Government-pleader io receive against 
secretary of state, s. 419 . 
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Process (contd.) — 

Service of, on agents of military men, 
8. 467. 

Security may be taken before judgment 
where defendant avoids, s. 4/7. 

Issue of, in cases referred to arbitration, 
8. 513. 

ProclaTifiation — 

Regarding absconding witnesses, s. 168. 

Of prohibitory order attaching immove- 
able property, s. 274. 

Of execution-sales, mode of making, 
s. 289. 

Of re-sale of immoveable property, s. 309. 

Production — 

Of documents by plaintiff when filing 
plaint, s. 59. 

Of shop-book when filing plaint, s. 62. 

Of witnesses, s. 71. 

Of ;idditional evidence in appellate 
Court, s. 568. 

Prohibitory order — 

When property consists of moveables to 
which defendant is entitled subject to 
lien or right of some other person to 
immediate possession thereof, s. 268. 
Form of, scb. iv., No. 138. 

Where property consists of debts not se- 
cured by negotiable instruments, s. 
268. Foim of, scb. iv., No. 139. 

When property consists of shares in 
public company, s. 268. Form of, 
scb. iv., No. 140. 

^ Where property consists of ifiimoveables, 

* * B. 274. Form of, scb. iv., No. 141. 

Where propei-ty consists of money or of 
any security in bands of court or go- 
vernment-officer, Bs. 272, 486. Form 
of, scb. iv., No. 142. 

Where property consists of moveables, 
8. 300. Form of, scb. iv., No. 146. 

Against payment of debts sold in execu- 
tion to any other than purchaser, 
8. 301. Form of, scb. iv., No. 147. 

Against transfer of shares sold in exe- 
cution before judgment, s. 301. Form 
of, sob. iv., No. 148. 

Where property consists of moveables to 
which defendant is entitled subject to 
lien or right of some other person to 
immediate possession thereof, s. 486. 
Form of, sen. iv., No. 162. * 

Before judgment, where property con- 
sists of immoveables, 8. 486. Form 
.of, scb. iv.. No. 163. 

Before judgment, where property con- 
sists of money in bands of other per- 
sons, or of deUs not being negotiable 
instruments, s. 486. Form of, scb. 
iv., No. 164. 
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Prohibitory order (contd.) — 

Before judgment, where property con- 
si ets of shares in public company, s. 
486.^ Form of, sch. iy.. No. 165. 
Prolixity — 

Bejection of plaint on the ground of, 
6. 53. 

Bejection of written statement on the 
ground of, s. 116. 

Promissory notes — 

Institution of summary suits on, as. 
532—538. 

Property — 

Private alienation of, after attachment 
to be void, s. 276. 

Of ambassador of foreign state may be 
attached when, s. 433. 

Security may be taken before judgment 
where defendant is about to dispose 
of his, s. 477. , 

Attached before judgment not to be re- 
attached in execution of decree, s. 490. 

Judgment-debtor arrested may apply 
for his discharge on surrender of all 
his, 6. 336. 

Whatr liable to attachment and sale in 
execution of decree, s. 266. 

Liable to be seized, power to summon 
and examine persons as to, s. 267. 
Public auction — 

Sale by, s. 286. 

Proclamation of sale by, s. 287. 

Sale of land by collector at, s. 321. 

Public cimrities — , 

When suits relating to, may be brought, 
s. 539* 

Public ofUcer — 

Suits by, or against government or, s. 
416. 

Persons authorized to act for govern- 
ment, 8. 417. 

Plaints in suits by secretary of state, 
8. 418. 

Agent of government to receive process, 
s. 419. 

Appearance and answer by secretary of 
state, s. 420. 

Attendance of person able to answer 
questions relating to suit against go- 
vernment, B. 421. 

Service on, s. 422. 

Extension of time to enable, to make re- 
ference to government, s. 423. 

Notice previous to suing secretary of 
state or, s. 424. ^ . *• , 

No warrant to be issued in such suit 
without written consent of district- 
judge, 8. 425. 

Application where government under- 
takes defence; s. 426. 


Public officer (contd.) — 

Procedure where no such application 
made, s. 427. 

Defendant not liable to arrest before 
judgment, s. 427. 

Exemption of, from personal appearance, 
s. 428. 

Procedure where decree is against go- 
vernment or, s. 429. 

Punishment — 

For offences against arbitrators, s. 513. 

Purchase-money — 

Of moveable property sold, s. 297. 

Beceipt for, s. 297. 

Of immoveable property, time for pay- 
ment in full of, s. 307. 

Default in paying, s. 309. 

Of lands conveyed, form of plaint for, 
sch. iv.. No. 14. 

Of immoveable property contracted to 
be sold but not conveyed, form of 

. plaint for, sch. iv., No. 15. 

Purchaser — 

Of immoveable property.sold in execu- 
tion, certificate to, s. 316. 

And his transferee with notice, form of 
plaint against fraudulent, sch. iv.. 
No. 98. 

Queen — 

Appeals to, ss. 595 — 616 (see also Ap- 
peals to queen). 

Questions — 

And answers, when they may be taken 
down, SB. 186, 187. 

For decision of court, agreement of par- 
ties to refer, ss. 527 — 531. 

Begai-ding mesne-profits to be determin- 
ed by court, s. 244. 

Railroad — 

Form of plaint for injuries caused by 
negligence on, sch. iv., No. 87. 

Rankr^^ 

Exemption of persons of, from personal 
appearance, s. 641. 

Re-admission-— 

Of appeal dismissed for default, s. 558. 

Reasonable price — 

Form of plaint for goods sold and deli- 
vered at, sch. iv.. No. 7. 

Form of plaint for necessaries furnished 
to family of defendant’s testator at, 
sch. iv.. No. 9. 

Form of plaint for goods sold at, sch. iv.. 
No. 11. 

Form of plaint for services at, sch. iv.. 
No. 17. 

Form of plaint for services and materi- 
aLs at, sch. iv., No. 19, 
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Beeevpir^ r 

For retamed dooument, b. 144. 

Jteceiver — 

Of insolYent's property, appointmeat of, 

R. 336. 

His duty aad remuneration, ‘s. 356.^ 

Of property being the subject of suit or 
under attachment, appointment of, 
8. 503. 

His liabilities, s. 603. 

When collector may be appointed, s. 604. 

High courts and district-courts only to 
appoint, 8. 505 

Eeception — 

Of documents at first hearing, s. 140. 

Recognized agents — 

Appearance by pleaders or, s. 36. 

Who are, s. 37. 

Effect of service of process on, s. 38. 

Of government, who are, s. 417. 

Engaged in a suit exempt from arrest 
while going to or attending court for 
such suit, and while returning from* 
court, 6. 642. 

Recorder of Rangoon — 

Saving of jurisdiction and procedure of, 
sitting as insolvent court, s. 6. 

To be deemed a high court within the 
meaning of the section authorizing 
high courts to make rules regarding 
sales in execution, s. 287. 

High court to include, but not so as tc 
empower him to make rules binding 
on courts other than his own, s. 614. 

Records — 

Court may send for, from any other 
court or office, s. 137. 

Appellate court may send for, from lower 
court, 8. 650. 

Recovery of wives — 

Enforcement of decree for, s. 259. 

Redemption — 

Eori%t>f plaint for, sch. iv., No. 110. 

Reference — 

To arbitration (see Arbitration). 

To high court, s. 617. 

Cost of, s. 620. 

Power to alter decrees of court making, 
8.621. 

References — 

In previous Acts, s. 4. 

Refund — 

Of balance of deposit for expenses in 
appeab to queen, s. 607. 

Return — 

Of l^eder to assw^, oonsequenoe of, 

S. 120. 

To deliver goods, fomu of jdaint for, 
sch. iv., No* 75. 


Register — 

Of suits, 8. 68. 

Of suits, note in, of appearance of go- 
vernment-pleader, B. 426. 

Of appeals, s. 548. 

Registrar's of s. c. conrts — 

Powers of, to state cases, s. 646. 

Rejected documents — 

To be marked and returned, s. 140. 

Rejection — 

Of plaint, SB. 53 — 55. 

Of written statement, s. 116. 

Of irrelevant or inadmissible documents, 
B. 140. 

Of application to sue as a pauper, 
ss. 406, 407. 

Of memorandum of appeal, s. 643. 

Release — 

Of judgment-debtor on furnishing secu- 
rity to apply to be declared an insol- 
vent, s. 336. 

Of property from attachment, s. 280. 

When he is entitled to his, s. 341. 

Relief ’ — 

Bespecting immoveable property, where 
suit to M instituted for, s. 19. 

Relln quishment — 

Of part of amount sned fer, s. 43. 

Remand — 

Of case by appellate court, s. 662. 

Limit to, s. 564. 

Remedies — • 

^'Omission to sue for one of several, s. 43. 

Remission — 

Of court-fee, where suit instituted in 
another court, s. 21. 

Removal — 

Of next friend, s. 446. 

Of next friend, stay of proceedings on, 
s. 448. 

Of guardian ad litem for neglect, s. 458. 

Of property from court’s jurisdiction, 
taking of security from defendant in 
case of suspected, s. 484. 

Of attachment before judgment when 
security furnished, s. 484 

Rent — 

Reserved in lease, form of plaint for, 
sch. iv., No. 20. 

Form of plaint for nse and occupation at 
fixed, sch. iv.. No. 21. 

Form of plaint for use and occupation at 
'reasonable, sob. iv.. No. 22. 

Form of plaint againrt sureties for pay- 
ment of, sch. iv., No. 55. 

Repeal^ 

Of enactmentB, s. 3. 
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RepremdaHve — 

If judgment-debtor die before execution, 
decree may be executed against his, 

B. 234. 

Request — 

Form of plaint for money paid to third 
party at defendant's, sch. iv., No. 5. 
Form of plaint for goods delivered at 
fixed price to third party at defend- 
ant's, sch. iv., No. 8. 

Fonn of plaint for necessaries furnished 
to defendant's testator’s family with- 
out express, sch. iv., No. 9. 

Form of plaint for goods made at defend- 
ant’s, and not accepted, sch. iv., 
No. 12. 

Resale — 

Of immoveable property, notification 
on, B. 309. 

Of goods sold at auction, form of plaint 
for deficiency upon, sch. iv., No. 13. 
Resdsaion — 

Of contract on ground of mistake, form 
of plaint for, sch. iv., No. 99. 

Reside — 

Suits to lie in court within whose juris- 
diction defendants, s. 17. 

Residing — 

Out of British India, who may be deemed 
to be, s. 382. 

Resistance — 

To officer executing decree for possession 
of pro{fei ty, 8. 328. • 

By claimant other than judgment-debtor 
to execution of decree for possession, 
B. 331. _ . . 

To purchasers in obtaining possession of 
immoveable property, s. 334 
By claimant other than defendant to exe- 
cntion of decree for possession, s. 336. 
To apprehension under warrant, penalty 
for, s. 661. 

Res judicata — 

Bar of suits on the ground of, s. 13. 

Restitution — 

Of conjugal rights, execution of decree 
for, s. 260. 

Of property, security for, when decree 
appealed against, s. 546. 

Restoration — 

Of moveables threatened with destruc- 
tion and for injunction, form of plaint 
for, sch. iv., No. 103. 

Retirement — 

Of next friend, procedure on, s. 447. 
Retwm — 

Of plunt for uneodmenti 8. 63. 


Retv/m (contd.) — 

Of plaint on ground of non-inrisdiotion. 

8. 57. 

Of summons nnserved, s. 80, 

Of rejected documents, s. 140. 

Of documents pat in after lapse of time 
for appeal, s. 144. 

Of commission after execution, s. 389. 

Review of judgment— 

Who may apply for. s. 623. 

To whom applications may be made, 
s. 624 

Form of application, s. 625. 

When application to be rejected, s. 626. 
When to be granted, s. 626. 

When made to a court consisting of two 
or more judges, s. 627. 

Application to be rejected if court 
equally divided, s. 628. 

Order granting or refusing, to be final, 

8. 629. 

Begistry of application granted, and or- 
• der for re-hearing, s. 630. 

Revision — 

By high court (see Ittference), 

Right — 

To o.fgin, rules as to, s. 179. 

Of pre-emption, suit to enforce, s. 214. 

To sue for damages not liable to attach- 
ment, 8. 266. 

Of personal service not liable to attach- 
ment, 8. 266. 

To future maintenance not liable to 
attachment, s. 266. 

To begin in cross-appeals, s. 656. 

To use water for irrigation, form of 
plaint for obstructing, sch. iv., No. 82. 
Ruling chiefs — 

Who are recognized agents of, s. 432. 
Miits against, s. 433. 

Exempt from arrest, s. 433. 

When their property may be attached, 
B. 433. 

Execution in British India of decrees of 
courts of, B. 434. 

Rules — 

Local government to make, for mainte- 
nance of attached live-stock, s. 269. 
High court to make, for conducting exe- 
cution-sales, s. 287. 

As to sale and deliveiy of moveable pro*' 
perty, ss. 296—303. 

As to sale and delivery of immoveable 
property, ss. 304 — 827. 

For traiisterring to collector execution of 
decrees for sale of immoveable proper- 
ty, local government may make, s. 320. 
As to transmission to collector of decrees 
for execution, local government may 
make, s. 320. 
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RvJea (contd.) — ^ 

As to sales of land in execution of de- 
crees for money, local government may 
make, s. 327. i 

Local government may make, in case of 
execution of provisions relating to ne- 
gotiable instruments, s. 638. 

High court to make, to regulate business 
under chapter relating to appeals to 
queen, s. 612. 

Of procedure, high court may make sub- 
sidiary, 8. 662. 

For adnnissioii of affidavits as evidence, 
high court may make, s. 647. 

Salary — 

Of public officer, one moiety of, not lia- 
ble to attachment, s. 266. 

Sale — 

By whom conducted, and how made, 
8. 286. 

Proclamation of, s. 287. 

Time of, s. 290. 

Adjournment of, s. 291. 

Stoppage of, on tender of debt and cost, 
or on proof of payment, s. 291. 

No officer to bid at, s. 292. 

Delaulting purcliasjei liable for loss by 
re, 8. 293. 

Decree-holder not to bid at, s. 291. 

llateablc division of proceedh ot, s. 295. 

Of negotiable instiuments and slidtes, 
8. 296. 

Irregularity not to vitiate, but pereon 
injured may sue for damages, s. 298. 

Of immoveable property, ss 805 — 327 
(see also Immoveahle property), 

Foi lu of plaint for foreclosure or, ach.iv.. 
No. 1U9. 

8am2')le8 — 

Oi der to take, s. 199. 

ScO/1 6 — - 

(‘ expenses of witncs«.es, 160. 

Of Bubsislence-allo^ance of judgment- 
debtors, b 338. 

Second appeals — 

To lie to high court, s. 684. 

Orcuiids of, 88. 684, 685. 

None in suits cognizable by small cause 
courts when the value does not exceed 
600 m., 8. 686. 

Pi'ovisions as to, s. 587. 

Secreta^'y— 

Of corporation or company may be re- 
qtdred to appear in person, s. 436. 

S^retary of etate — 

]9ttit6 by or against (see IPuhlic oJHcer 
gnd &ov^nment)* 


Security — 

To be given by person arrested for refne- 
Ing to give evidence or produce docu- 
ments, s. 174. 

Judgment-debtor may be required to 
furnish, s. 240. 

Release of judgment-debtor on furnisb- 
ing, to apply to be declared an insol- 
vent, 8. 336. 

Realization of, furnished by judgment- 
debtor failing to apply to be declared 
an insolvent, s. 337. 

Failure of assignee or receiver to conti- 
nue suit or give, on behalf of bankrupt 
or insolvent, s. 370. 

For costs, plaintiff residing out of British 
India may be required to furnish, s. 880. 

Procedure in case of failure to furnish 
such, 8. 381. 

For costs, next friend to give, before re- 
tiihng, 8. 447. 

Before decree, next friend or guardiau 
ad litem not to receive money with- 
out leave ot couit and giving, s. 461. 

Committal to jail of detendant failing to 
give or to find liesb, before judgment, 
8. 481. 

May be taken from defendant, or liis pro- 
perty attached, before judgment, s. 483, 

Receiver to give, s 503. 

May be taken from defendant in suit on 
negotiable lustiuments, s 532. 

May be taken from defendant applying 
for leave to appear in suit on negotia- 

t ble instruments, s. 533. * 

^ ’For costs, when couit may oi’der plaintiff 
in suit on negotiable instruments to 
give, s 536. 

For stay of execution of appealable de- 
ciee, 8 545. 

Ill t ISO of order for execution of decree 
appealed against, s. 546 

Not required from government or public 
officer tor shi^dug execution of deciee, 
8. 547. 

May be required from appellant for costs 
of appeal or of original suit or both, 
B. 519. 

For such costs to be taken from appel- 
lant residing out of British India, 
8. 649. 

Appellant to give, for respondent's costs 
in case of appeal to queen, s. 602. 

Power to revoke such, s. 604. 

Appellant to give further, if inadequate, 
a. 606. 

From respondent in case of appeal to 
queen, s. 608. 

Seizv/re — 

Court may summon and examine per- 
sons as to property liable to, a. 96/. 
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Seizure (contd.) — 

Of moveable property in possession of 
defendant, s. S69. 

Of property in house or zanina, B..271. 
See also Attachment. • 

Separate trial — 

Of causes of action when they can be 
conveniently disposed of, s. 46. 

Separation — 

Of share in execution of decree, collect- 
or to make, s. 265. 

Sei've — 

Form of plaint for breach of contract to, 
sch. iv.. No. 62. 

Sei'vice — 

Of summons (see Sammone). 

Of process (see Process). 

Of summons on a^ent, ss. 76, 77. 

Of notices and orders, s. 94. * 

Of summons on public officer, s. 422. 
Of summons on corporation or company, 
s. 436. 

Of summons on militaiy men, ss. 467, 
468. 

Se'i'ving officer — 

To endorse summons, s. 80. 

To endorse warrant, s. 343. 

Sertdces — 

At fixed price, form of plaint for, sch. 
iv.. No. 16. 

At reasonable price, form of plaint for, 
sch’. ii^, No. 17. , 

And materials at fixed price, form*%f 
plaint for, sch. iv., No. 18. 

For materials at reasonable price, form 
of plaint for, sch. iv., No. 19. 

Setting aside — 

Of dismissal of suit by default, s. 99. 
Of ex-parte decrees, ss. 108, 109. 

Of award, s. 522. 

Settlement — 

Of issues, ss. 146 — 161. 

See also Issues. 

Set-0 ^ — 

Written statements to contain particu- 
lars of, s. 111. 

When court may allow, s. 111. 

Effect of, s. 111. 

Decree may allow, s. 216. 

Of costs, B. 221. 

Share — 

Enforcement of decree for separatiVn of, 
8. 265. 

Attachment of, s. 268. 

Sale of, by Wolo^, s. 296. 

Delivery of, to purchaser, s. 301. 
Transfer of, to purchaser, after sale, 
8.302. 


Ship— 

Lost by perils of sea, form of plaint on 
^ marine policy on, sch. iv.. No. 49. 
Ship-owner — 

Form of plaint by, against freighter for 
not loading, sch. iv., No. 70. 
Skop‘hooh — 

Production of, while filing plaint, s. 62. 
Endorsement of entries in, s. 141. 
Sickness — 

Commission to examine witness unable 
to attend from, s. 383. 

Slander — 

No suit to be brought by pauper for, 
s. 402. 

Form of plaint for, sch. iv.. No. 91.' 

Small cause courts — 

Judgments of, what to contain, s. 203. 
When commission may be issued to, 
s. 386. 

Powers of registrars of, to state cases, 

* 8. 646. 

Soldiers — 

Suits by and against (see Military men). 

Sovereign prince — 

Who are recognized agents of, s. 432. 
Suits against, s. 433. 

Exempt from arrest, s. 433. 

When his property may be attached, 
8. 433. 

Execution in British India of decree of 
court of, s. 434. 

Special damage — 

Form of plaint for assault and battery 
with, sch. iv.. No. 86. 

Special laws — 

> Saving of certain, s. 7. ^ 

How far this code applies to, s. 7. 

Specific legatees — 

Form of plaint for administration by, 
sch. iv.. No. 106. 

Specific moveables — 

Enforcement of decree for, s. 259. 

Specijic performance — , 

Of contracts, decree for, s.^ 260. 

Foiin of plaint for, sch. iv.. Nos. Ill, 

112 . 

Specific property — 

Suit for recovery of, on account of irregu- 
larity in conducting sale, s. 298. 
Forms of plaints in suits for, sch. iv.. 
No. 94. 

Special relief— 

Forms of plaints for, sch. iv., No, 99 et 

Stating a case — 

By registrar of s. c. court for opinion of 
judge, s. 646. 

8 
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Stay — ' 

Of pToceedingB where defendant does 
not reside within jurisdiction, s. 20. 

Of proceedings, application for, s. 20. 

Of proceedings, when coni*t executing 
decree of another may grant, s. 239. 

Of sale on tender of debt and costs or 
on proof of payment, s. 200. 

Of proceeding^ on death or removal of 
next fiiend until appointment of new 
next friend, s. 448. 

Of execution of appealable decree, eecu* 
rity required before, ss. 545~647» 

Stoppage — 

Of sale on tender of debt or on proof of 
payment, s. 291. 

Suhscft^ption — 

And verification of plaint, s. 51. 

And verification of written statement, 
B. 115* 

Subsequent indorsee — 

Against maker, form of plaint by, sch 
iv.. No 31.^ 

Against first indorser (the indorsement 
being special), form of plaint by, 
scb. IV., No. 33. 

Against his immediate indorser, form of 
plaint by, sch. iv., No. 34 

Against intermediate indorser, foim of 
plaint by, sch. iv , No 35. 

Against maker, first and second indorser, 
form of plaint by, sch iv , No. 36 

Against acceptor, foim of plaint by, 
sch. iv.. No 40. 

Against first indorser (the indorsement 
oeing special), form of plaint by, 
sch. iv., No. 43. 

Against his immediate indorser, form of 
plaint by, sch. iv., No. 44. 

Against intermediate indorser, form of 
plfiint by, sch. iv , No. 45. 

fif tbsistence-alloivance-^ 

Scales of, for judgment-debtors, s. 338. 

To be added to amount of decree, s. 340. 

Of defendants arrested before judgment, 

Substituted service^ 

Of summons, ss. 82 — 84. 

Substitution — 

Or addition of paities at hearing, s. 27. 

Suits — 

Courts to tiy all suits unless barred, 
B. 11. 

Pmidii^, B. 12. 

To be instituted in ooarts of the lowest 
grade competent to try, s. 15. 

To be instituted where subjeot-matter 
situate, s. 16. 


Suits (could.)— 

To be instituted where defendants reside 
or cause of action arose, s. 17. 

For compensation for wrongs to person 
or moveables where to be instituted, 
8. 16. 

For immoveable property in dilPeient 
Jurisdiction but same distiict, s. 10. 

For immoveable property in dilEerent 
districts, s. 19. 

Procedure in, where the courts in which 
they may he brought are snhject to the 
same appellate court, s. 82. 

Transfer of, s. 25. 

How to be flamed, s. 42. 

What to include, s. 43. 

To be commenced by plaint, s. 48. 

Register of, s. 58. 

On lost negotiable instruments, s. 61. 

By or against government or public offi* 
"cers, SB. 16 — 29. 

By aliens and by or against foreign and 
native rulers, ss. 431 — 434 

By and against corporations and com* 
panics, ss. 435, 436. 

By and against trustees, executors, and 
administrators, ss. 437 — 439. 

By and against minois and persons of 
unsound mind, ss. 440 — 464. 

By and againat military men, as. 465 — 
469. 

Upon negotiable instrumenta, sa. 532 — 
637. 

Relating to public chaiitieB,^s. 539. 
Siuit-^ 

To be heard on the day fixed, s. 86. 

To be dismissed if summons not served, 
8. 97. 

To be dismissed if neither party appeaiu, 
B. 98. 

Plaintiff may bring fresh, where a former 
one is dismiss^ for failure to pay 
court-fee, s. 99. 

Plaintiff may bring fresh, where a former 
one is dismissed for non-appearance, 
ss 99, 103. 

May he decreed if defendant fails to ap« 
pear, s. 100. 

Consequence of refusal or inahilily of 
pleader to answer question relating to, 
B. 120. 

Disposal of, at the first bearing, ss. 
162—155. 

Abatement of, where no application 
made by legal representative' of de* 
ueased plaintiff, s. 366. 

Application to set aside order of abate- 
ment or dismissal of, s. 374. 

Not to abate hj rea|pn of dea^ marri- 
age^ or insolvenov, a 369. 

When plaintiff's biuikruptoj or insol- 
vency bars, a 370. 
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Suit (contd.) — 

Withdrawal of, b. 379. 

Limitatiou-law not affected by first, 
8. 374. 

Adjastment of, b. 375. 

SumTnavy procedure — 

In suits on negotiable instruments, 
88. 532—638. 

Summons — 

Issue of, s. 64. 

To contain concise statements, s. 65. 

May oilier defendant to appear in peraon, 
s. 66. 

When not to appear in person, s. 67. 

. To be for settlement of issues or for 
final disposal, s. 68. 

To fix date for defendant’s appearance, 
s. 69. 

. To order production of documents, 
s. 70. • 

To order production of witnesses, 6.71. 

To whom to be delivered for service, 
s. 72. 

How to be served, s. 73. 

Service of, where there are more defend- 
ants than one, s. 74. 

Service of, on defendant or his ag^ent, 
s. 75. 

Service of, on agent, s. 76. 

Service of, on agent in charge of immove- 
able propert}', s. 77. 

Service of, on male member of defend- 
ant’s family, s. 78. 

Signaturesof defendant to, s. 79. 

Procedure where defendant refuses *to 
accept, or cannot be found, s. 80. 

Endorsement of time and manner of 
service of, a 81. 

Examination of officer serving, s. 82. 

Substituted service of, s. 82. 

Effect of substituted service of, s. 83. 

Time for appearance in, s. 84. 

Service of, where defendant resides in 
another jurisdiction, and has no agent, 
8.85. 

Service within presidency-towns and 
Kangoon of, issued by mufassal courts, 
s. 86. 

Service of, in jail, s. 87. 

Service of, in jail of a different district, 

8 . 88 . 

Service of, where defendant resides ont 
of British India, and has no agent, 
s. 89. 

Service of, through British resident or 
agent, s. 90. * 

Sulratitution of letter for, s. 91. 

Mode of sending such letter, s. 92. 

Dismissal of suit if plaintiff fails to 
serve, s. 97. 

To produce documents, s. 164. 


Summons (contd.) — 

Service of, for production of documents, 
B. 166. 

Time for service of, on witnesses, s. 167. 

Court may order issue of, on strangers 
to give evidence or produce documents, 
B. 171. 

Cousequenoes of non-attendance of wit- 
nesses in answer to, s. 174. 

Service of, on corporation or company, 
8. 436. 

Service of, on public officer, s. 422. 

Service of, oa military men, ss. 467, 
468. 

Form of, in suits on negotiable instru- 
ments, s. 532. 

To witnesses (see Witness). 

Sunset^ 

Arrest not to be made in houses after, 
s. 336, 

Surety — 

» Decree against, s. 253. 

Furnish iiig of, by defendant before judg- 
ment, s. 479. 

May apply for his discharge, s. 480. 

Sureties — 

Form of plaint against, for payment of 
rent, sch. iv.. No. 55. 

Surrender — 

Of whole of judgment-debtor’s property, 
application for discharge on, s. 336. 
Tenant — 

Form of plaint against landlord (w'ith 
special damage) by, sch. iv., No. 67. 

Form of plaint by, for jmssession of im- 
moveable property, sch. iv., No. 95. 

Tenants — 

May iustitute interpleader-suits when, 
s. 474. 

Tender — 

Of expenses of witnesses, s. 161. 

Of debt, stoppage of rale on, s. 291. 

Testator — 

Form of plaint for necessaries furnished 
to famil> of defeiidaut’s, sch. iv.. No. 9. 

Third party — 

Form of plaint for money paid to, at de- 
fendant’s request, sell, iv., No. 5. 

Form of plaint for goods delivered to 
at defendaiil’s request at fixed price 
sch. iv., No. 8. 

Time — 

For appearance in case of substituted 
service, s. 84. 

For appearance wliere defendant resides 
in another jurisdiction, s. 85. 

For appeal, duciimeuts put in evidence 
may be returned after lapse of, s. i41u 
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Time (contcl.) — , 

Court to allow reasonable, where secre- 
tary of state is defendant, s. 420. 

Fur appearance to be specified in snm- 
mons, s. 163. 

Fur serving summons on witnesses, 
s. 167. 

Extension of, to enable public ofiScer to 
correspond with government, s. 423. 

For payment in full of purchase-money, 
8. 307. 

Extension of, for making award, s. 514. 

Application to appeal to queen may be 
made within what, s. 699. 

Of Act, a. 1. 

Tools — 

Not liable to attachment, s. 266. 

Trade — 

Suit when to lie in court within whose 
jurisdiction defendant carries on, s. 
16. 

Transfer — 

Of suits, 8. 25. 

Of decree for execution, s. 223. 

Of negotiable instruments and shares 
after sale, s. 302. 

Transferee — 

Form of plaint against fraudulent pur- 
chaser and his, sch. iv.. No. 98. 

Translation — 

Of judgment, s. 573. 

Trespass — 

On land, form of plaint for, sch. iv.. 
No. 71. 

In entering dwelling-house, form of 
plaint for, sch. iv.. No. 72. 

On moveables, form of plaint for, sch. 
iv.. No. 73. 

Trustees-^ 

Suits by executors, administrators, and, 
s. 437. 

Joinder of executors and administrators, 
s. 438. 

Of public charities, suits against^ s. 539. 

Trusts — 

Form of plaint for execution of, sch. 
iv.. No. 108. 

Umpire — 

See Arhitraiion. 

Unsound mind — 

Provisions as to minors to apply to per- 
sons of, s. 463. 

Usage — 

Having the force of law or, failure to 
determine some material usage of 
law or, to form ground of appeal, s. 
584. 


Usage (contd.) — 

Having the force of law, reference to 
high court on questions of law or, 
s. 617. 

Having the force of law, powers of re- 
gistrars of small cause courts to state 
cases involving questions of law or, 
8. 646. 

Z7s6— 

■ Form of plaint for money received to 
plaintiff's, sch., iv. No. 2. 

And occupation at fixed rent, form of 
plaint fof, sch. iv.. No. 21. 

And occupation at reasonable rent, form 
of plaint for, sch. iv.. No. 22. 

Water for irrigation, form of plaint for 
obstructing a right to, sch. iv.. No. 82. 

Valuation — 

Rejection of plaint for improper or in- 
sufficient, s. 54. 

Value of relief — 

Where wrongly stated, plaint to be re- 
jected, 8. 54. 

Verification — 

Of plaint, s. 51. 

Contents of, s. 52. 

To be signed and attested, s. 52. 

Of written statements, s. 115. 

By corporation or company, s. 435. 

Vessel — 

Lost by perils of sea, form of plaint on 
marine policy on, sch. iv., No. 49. 

Village munsifs — 

In Madras, saving of Jurisdiction and 
procedure of, s. 6. 

Village pancJidyats — 

In Madras, saving of jurisdiction and 
procedure of, s. 6. 

Wages — 

Of labourers and domestic servants not 
liable to attachment, s. 266. 

Wards of court — 

Provisions as to minors not to apply to, 
6. 464. 

Warehouseman — 

Form of plaint against, for refusal to 
deliver goods, sch. iv.. No. 75. 

Warrant — 

When to issue, s. 250. ^ , 

Date, signature, seal, and delivery of, 
8. 251. 

direct judgpnent-debtor to be brought 
up, s. 337. 

Endorsement on, s. 343. 

Not to be issued in suits against govern- 
ment without written consent of dis- 
trict-judge, s. 425. 
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Warrant {cont<l.) — 

Execution of, in cantonmente, b. 469. 

To issue where surety applies for his dis- 
charge, B. 480. 

"Warvaniy — 

Of moveables, form of plaint for breach 
of, sch. iv.. No. 68. 

Waste — 

Injunction to stay, s. 492. 

By lessee, form of plaint for, sch. iv., 
No. 83. 

Form of plaint for injunction restrain- 
ing, sch. iv.. No. 100. 

Water — 

Form of plaint for polluting, under 
plaintiff's land, sch. iv., No. 78. 

For irrigation, form of plaint for ob- 
stinicting right to use, sch. iv.. No. 82. 

Water- coarse — 

Form of plaint for diverting, sch* iv.. 
No. 81. 

Way — 

Form of plaint for obstructing, sch. iv.. 
No. 80. 

Wearing apparel — 

Not liable to attachment, s. 266. 

Withdrawal — 

Of attachment after satisfaction of de- 
cree, s. 275. 

Of suit, 8. 373. 

Of attachment before judgment, s. 485. 

Witnesses— 

Summons to direct production of, s. 71/«| 

Summoning of, s. 161. 

Tender of expenses to, s. 161. 

Procedure where insufficient sum de- 
posited for expense of, s. 162. 

Time, place, and purpose of, to be speci- 
fied in summons, s. 163. 

May be summoned to produce documents, 
8. 164. 

Court may require any person present to 
give evidence or produce documents, 
8. 165. 

How summons to be served on, s. 166. 

Time for serving summons on, s. 167. 

Attachment of property of absconding, 
s. 168. 

Withdrawal of attachment on appear- 
ance of, s. 169. 

Procedure in case of non-appearance of, 
8. 170. 

Court may summon strangers to give 
evidence or produce document, s. IJl* 

Persons summoned as, must attend, 
8. 172. 

Departure of, s. 173. 

Consequence of non-attendance of, s. 
174. 


Wj;tne8ses (contd.) — 

Consequence of refusal to give evidence 
or produce documents, s. 174. 

Procedure regarding absconding, s. 175. 

Rules for personal attendance of, s. 176. 

Consequence of refusal of party to give 
evidence when called on, s. 177. 

Rules as to, applied to parties summon- 
ed, 8. 180. 

Examination of, s. 181. 

Evidence of, to be recorded in form of 
narrative, s. 182. 

Interpretation of evidence of, s. 183. 

Memorandum of substance of evidence 
of, 6. 184. 

When the evidence of, may be taken 
down in English, s. 185. 

When any particular question or answer 
may be taken down, s. 186. 

Where questions to, are objected to, 
s. 187. 

Remarks on demeanour of, s. 188. 

Memorandum of evidence in appealable 
cases, s. 189. 

Procedure where judge unable to make 
such memorandum, s. 190. 

Power to deal with the evidence of, taken 
by another judge, s. 191. 

Power to examine immediately, s. 192. 

Court may recall and examine, s. 193. 

Commission for examination of, s. 383. 

Attendance, examination, and punish- 
ment of, before commissioner, s. 399. 

Production of additional, in appellate 
court, s. 568. 

Exempt from arrest while going to or 
returning from court, s. 642. 

Wives — 

Enforcement of decree for recovery of, 
8. 259. 

Women — 

Exemption of, from personal appearance, 
8. 640. 

Not exempt from arrest, s. 640. 

Work for gain — 

Suit when to lie in court within wh'ose 
jurisdiction defendant may personally, 
8. 16. 

Workmanship — 

Form of plaint against builder for de- 
fective, sch. iv.. No. 63. 

Written statements — 

Tender of, s. 110. 

Particulars of set-off to be given in, 

8 . 111 . 

Not to be received after first hearing 
unless called for by court, s. 112. 

Consequence of failure to present, 8. 113. 

Frame of, s. 114. 
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Wrongful 

Of n3oveabiei^lo|!i;i;^l plaint for, sob. ir.* 
No. 96. ' 


W'l^ien atatementa (coo id.) — 

To be subscribed and verified, s. 115^ 

Rejection of argumentative, prolix, or 
irrelevant, s. 116. 

Examination of pai*tieB by court regard- 
ing allegations in plaints or, s. 117. 

Wmtten atatement (form of ) — 

Where payee sues maker, sob. iv.. 
No. 29. 

In case of injuries caused by alleged 
negligent driving, sch. iv.. No. 88. 

In suits for administration by legatees, 
sch. iv.. No. 107. 

Wrongful detention — 

Of moveables, form of plaint for, sch. 
iv., No. 97. 


Wronga — 'I ^ 

To f^rson or moveables, suits to be in- 
stituted where for eompensation foiv 
B. 18. 

To immoveable property, suits to be in- 
stituted where for compensation for, 
8. 19. 

Forms of plaints for compensation upon, 
sch. iv., No. 71 et seq. 

Zandnaa — 

Attachment of property in, s. 271. 


Printed and pablisbed by D. E. Oranenbui^h, “ at his Law-publishing Press,** 
67, Bow Bazar Street, Calcutta. 
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\AT;TNESSES — continued. 

Consequence of non-attendance of, s. 174. 

Consequence of refusal to give evidence or 
produce documents, s. 174. 

Procedure regarding absconding, s, 175. 

Rules for personal attendance of, s. 176. 

Consetpience of refusal of party to give 
evidence when called on, s. 177. 

Rules as to, applied to parties summoned, 
s. 1»0. 

Examination of, s. 181- 

Evideiice of, to bo recorded in form of 
narrative, s. 1S2. 

Inter] u-etcitioii of evidence of, s. 183. 

Memorandum of sub-stance of evidence of, 
s. 181. 

Wlicii the evitlcnce of, may be taken down 
in English, s. I S.'. 

When .uiy ]).irticu1rt.r qiic.rtioii or an.swcr 
may be tak.-n duwii. s. 186. 

Where ()ue.rti"n^ to. arc objecto<l to, s. 187. 

llcm.irks on deioeauoui of, s. 188. • 

Memoiainluni of evidence in ai)]»ealablc j 
casc^, s. 18ih ^ 

Procedure where judge unable to make .such 
memorandum, s ISH). 

Potvoi' to deal w'ii li the o^idence (jf, taken 
by another jialgc. s. 191. 

Power to examiir', ii'i.nediatelv, s. 1^2. 

Court may icc.il and <‘\amiue, s. 193. 

Commis-don for ex.iiniuatioii of, s. 383. 

Attend, uice. examiintiou, and lumishment 
of, before eolnmi^sionor, s. 399. j 

Production of additional, in uiipollatc court, j 
s. 568. 

Exempt from arrest wdiile going to or re- 
turning fr<«n conn. s. 642. . 

/• 

WIVES— 

Enforcement of decree for recovery of, s. 259 
WOMEN— 

Exemx)tion of, from personal appearance, s. 
649. 

Not exempt from arrest, s. 640. 


A^ork for gain— 

Suit when to lie in coi 
jurisdiction defendant 
16. 


within whose 
T personally, s. 


WORKMANSHIP— 

Form of xdaint against b\iild< 
p. 164. 



Tender of, s. 110. 

Particulars of set-off to be given in, s. 111. 

Not to be received after first hearing unlesa 
called for by court, s. 112. 

(km.‘<cqucyco of failure to present, s. 113. 

Frame of, h. 114. 

To be sub.‘'cribcd and verified, s. 0.15. 

Rejectifjn of argumentative, j)roilix, or irre- 
levant, .s, 116. I 

Examination of ])aT'tic3 by coni’# regarding 
allcg.itions in i>laiiits or, s. 117. 


AVKITTF.N STATEMENT (FORM OF)— 
M'liere jinyeo -sues maker, ]). 151. 

• In ease of injuries c.uised by alleged negli- 
gent tlriving, ]i. 174. 

In suits for adminirtration by legatees, j). 
1S2. 


WRuNOFUr. DETENTION - 

Of moveables, form of jd.iint for, p. 177- 

■SmONGITTL TAKING - 

Of moveables, form of jdaint for, p. 177. 

WRONGS- 

To jiersou or moveables, suits to be insti- 
tuted w’hero for com2>ensation for, s. 
18. 

To imraovea])le projierty, suits to be insti- 
tuted w'here f<.>r compensation for, s. 19. 

Forms of jfiaints for compensation upon, 
iqi. 167 — 75. 
zananas— 

Attachment of property in, b. 271. 
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THE CAERIEKS’ ACT. 


No. Ill OF 1865. 


[Received the Govemor-GeneraVs assent on the February 1865^ 


AN ACT RELATING TO THE RIGHTS AND LIABILITIES 
OF COMMON CARRIERS* 


Whereas it is expedient not only to enable common carriers to limit their 
liability for loss of or daiAage to property delivered 
Preamble. th(*m to be canned, but also to declare their lia- 

bility for loss of or damage to such property occasioned by the negligence or 
criminal acts of themselves, their servants or agents ; It is enacted as 
follovrs : — 

« 1. This Act may be cited as “ The Carriers’ 

Short title. « 


2. In this Act, unless there be something 
Interpretation-clause. repugnant in the subject or context— 

“ Common carrier” denotes a ^•person, other than the Government,! 

. „ engaged in the business of transyiorting for hire 

Common earner. pro])erty from place to place, by land or inland 

navigation, for all persons indis(;riniinately. 

“ Person” includes any association or body of 
persons, whether incorporated or not. 

Words in the singular number include the 
plural, and words in the plui'al include the singular. 


* Person.’* 


Number. 


3. No common carrier shall be liable for the loss of or damage to pro- 
_ . 4 . X T perty delivered to him to be carried exceeding in 

able for loss of certain ^'alue one hundred rupees and of the description 
goods above 100 rupees in contained in the schedule to this Act, unless the 
value, unless delivered as person delivering such property to l 3 e canned, or 
some person duly authorized in that behalf, shall 
have expressly declared to such carrier or his agent the value and descrip- 
tion thereof. J 


* Declared to apply to the whole of Bniish India, except the scheduled districts. Act 
XV of 1874. 

+ See 3 N. W. P. 198. 

t “ The earlier sections extend to India the principle embodied in the English Statute 
11 Geo. IV and 1 Wm. IV. c. 68 .** — SUxbemmt of Objeett arujh JReasont, 
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4 . Every such carrier may require payment for the risk undertaken 
For carrying such proper- m carrying property exceeding in value one hun- 
ty payment may be required dred rupees and of the description aforesaid, at such 
at rates fixed. rate of charge as he may fix : Provided that, to 

entitle such carrier to payment at a rate higher 
Proviso. than his ordinary rate of charge, he shall have 

caused to be exhibited in the place where he carries on the business of re- 
ceiving property to be carried, notice of the higher rate of charge required, 
printed or written in English and in the vernacular language of the coun- 
try wherein he carries on such business. 


5. In case of the loss of or damage to property exceeding in value one 


Person entitled to recover 
in respect of property lost 
or damaged may also re- 
cover money paid for its 


hundred rupees and of the description aforesaid 
delivered to such carrier to be carried, when the 
value and description thereof shall have been re- 
quired in manner provided for by this Act, the 


carriage. 


person entitled to recover in respect of such loss 


or damage shall also be entitled to recover any money actually paid to such 
carrier in consideration of such risk as aforesaid. 


6. The liability of any common carrier for the loss of or damage 
In respect of what proper- to any property delivered to him to be carried, 

ty liability of carrier not not being of the description contained in the sche- 
limited or affected by public dule to this Act, shall not be deemed to be limited 
or affected by any public notice ; but any such 
Carriers, with certain ex- carrier, not being the owner of a railroad or tram- 
ceptions, may limit liability road constructed under the provisions of Act X 
by special contract. of 1870* the acquisition of land for jmhlic pur- 

poses and for companies^^ may, by special contract, signed by the owner of 
such property so delivered as last aforesaid or by some person duly authorized 
in that behalf by such owner, limit his liability in respect of the same. 

7 . The liability of the owner of any^ railroad or tramroad constructed 
Liability of owner of raff- under the provisions of the said Act X of 1870,* 

road made un^er Act X of for the loss of or damage to any property delivered 
1870, not limited by special to him to be carried, not being of the description 
contract. contained in the schedule to this Act, shall not be 

When such owner answer- deemed to be limited or affected by any special 
able for loss or damage. contract ; but the owner of such railroad or tram- 

road shall be liable for the loss of or damage to property delivered to him 
to be carried only when such loss or damage shall have been caused by negli- 
gence or a criminal act on his part or on that of his agents or servants. 


8. Notwithstanding anything hereinbefore contained, every common 
Common carrier liable for carrier shall be liable to the owner for loss of or 
loss or damage caused by damage to any property delivered to such carrier 
neglect or fraud of himself to be carried where such loss or damage shall have 
or his agent. arisen from the negligence or criminal act of the 

carrier or any of his agents or servants. 


See Act X of 1870, sec. 2. 
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9- In any suit brought against a common carrier for the loss, damage, or 
Suitors against common non-delivery of goods entrusted to him foV carri- 
carriers for loss, damage, or age, it shall not be necessary for the plaintiff to 
non-delivery, not required prove that such loss, damage, or non-delivery was 
to prove negligence or crimi- o^vdiig to the negligence or criminal act of the 
carrier, his servants or agents.* 

10. Nothing in this Act shall affect the provisions contained in the 
Saving of provisions of ninth, tenth, and eleventh sections of Act No. 
Act XVIII of 1854. XVIII of 1854 {relating to Railways in India). 


SCHEDULE. 

Gold and silver coin ; gold and silver in a manufactured or unmanu- 
factured state ; precious stones and pearls ; jewellery j time-pieces of any 
description ; trinkets ; bills and hundis ; currency-notes of the Government 
of India, or notes of any banks, or securities for payment of money, 
English or foreign ; stamps and itamped paper ; maps, prints, and works of 
ai*t ; writings ; title-deeds j gold or silver plate or plated articles ; glass ; 
china ; silk in a manufactured or uiimamifactured state, and whether wrought 
up or not wrought up with other materials ; shawls and lace ; cloths and 
tissues embroidered vrith the precious metals, or of which such metals form 
part j articles of ivory, ebony, or sandal-wood. 


* This is in accordance with the English common law. See Ro&s v.’ HiUf 2 Com. B. 
90 ; Richards v. Lond... Brighton^ S. C. Ry. Co.. 7 Com. B. 839. 






THE MOFUSSIL SMALL CAUSE COURTS ACT, 

No. > , iSfiS* 


\^lteceived the Govemor-Generars assent on the loM March 1865.] 


An Act to consolidate and amend the law relating to Courts of Small Causes 
beyond the local '^its of the ordinary “iginal civil jurisdiction of the High 
Courts of Judicature. 

aiiiendedhi/ Acfs Nos. X of IHiu, VII of A7V of 1870, VI of 

1871, of 1872, 111 of 187;^‘ and X of 1877.] 


Wheuka^: it is expedient to consolidate and amend tlu' law relating to 
Pr»*aml»lc Cords ot Small (’anses Iteyoiid the local limits of 

iho ordinary <‘riginui (‘i\il jui'isdictiun of the High 
Courts of Judical nr. . It is en I as follows : — 


Interinetatioii-t;lauH« 

Number. 

iiiclude the singular. 
(JoiuJer. ^ 

Judge.’' 


1. In lliis Act, uuh'ss there ho something 
repugnant in the subject or context, — 

Words importing the singular number inchido 
th(' phiral. and \v(/rds importing the ])lural number 

A\ ords i; iportiiig the m.aseuline gender include 
females. ^ 

• ludge” ineludes an Acting Judge. 


“8* +'on.’* 


“ S(*cti " means a section of this Act. 


“ Ceurt of Saiall CaiiseH.” 


“Local Goverumtnt.” 




Small Causes’' moans a Court eon- 

Act. 


“ C(»ui ' 

stitiiied limit r| 

And, in every part of Jlritish Imlii iiSwhieh this Act o])orates, “Local 
CJ ill ent” deJfotes tl' ' jurson autliorized to admi- 
I* ^lie Lxeentive Government in sneli jiart, and 
■■|•igh Court" tJenoles the highest Civil Court of 
‘ High r.ourt. ipp.^al liaving juvistliclitm theri'in. 

2. * * * * Any Courts of Small Causes now in existence, which shall 

Courts constitute imd^r constituted under Act No. XLIl of 

Act XLIl of 1860. 4 1860. shall Iv conside^-ed as constituted under this 

Act within the terrhorial limits Ot' tlie juristlietion assigned to such Courts 
under the said / XLII of '' StiO, or wlii h may I'eroafter he assigned to them 
under the r ',yt following ^ ct i- and sliall be subject to all the provisions 


contained her^^n 




* Declared to apjdy to the whole of 1' 


XV of 1874. 

* t 8ee Act XIV of 1870. 


sh India, except the scheduled districts, Act 
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3. , The Local Goveniinont* the previous sanction of the 

Constitution of Small ' Governor-General of India in Council, constitute, 

Cause Courts. for the trial of suite under this Act, Courts of 

Small Causes, with such establishment of officers as may be necessary, at any 
Limits of their territorial places within the territories under sucli Government, 
jurisdiction to be fixed by Whenever a Court of Small Causes shall be so 
Local Government. constituted, the Local Goverimient shall fix the 

territorial limits of the. jurisdiction of such Court, and may from time to time 
alter the limits so fixed. The Local Govornment may abolish any Court of 
Small Causes, 

4. Every Court of Small Causes shall use a seal bearing the following 

Seal of the Court. inscription in English and in the language of the 

Court — “ Court of Small Causes of ”, — and 

Courts to he geuerally sub- f'hall he subject to the general control and orders 
ject to the High Court. of the High Court. 

6. Courts of Small Causes shall be held at such place or places within 
Places where Courts to be the local limits of their respective jurisdictions as 
held. sliull from time to tjmc be appointed by the Local 

(k)vernment. 

6. The following are the suits which shall be cognizable by Courts of 
Suits cognizable by Small 8mall Causes — namely, claims for money due on 
Cause Courts. bond or other coiitraet^ or for rent, or for personal 

property, or for the value of such prop(*rty, or for damages, when the debt, 
damage, or demand does not exceed in amount oi’ value the sum of five 
hundred rupees, whether on balance of acccuuit or otherwise : 

Proviso. Provided that no action shall lie in any such Court — 

(1) On a balance of partnership account, unless the balance shall have 
been struck by the parties or their agents : 

(2) For a share or part of a share under an intestacy, or for a legacy or 
part of a legacy under a will : 

(i5) For the recovery of damages ou,Aee(»nnt of an alleged personal injury, 
unless actual pecunii;*;/ dama.^(* shall have resulted from the injury : 

(4) For any claim Ibr the rent of hind or other claim for which a suit 
may now W. brought before a Revenue Ofiicer, unless, as regards arrears of 
rent for which such suit may be brought, the Judge of the Court of Small 
Causes shall have been expressly iin eated Ijy the Local Government with juris- 
diction over claims to such anears. 


7. The Local Govermneut may extend the jurisdiction of any Court of 
Power to extend jurisclic;- ^^uiall Causes, in suits of the nature described in the 
tion of Small Cause Courts last preceding section, and thereby made cognizable 
to rupees one thousand. by Courts of Small Causes, to an amount not ex- 

ceeding one tlious.aiid ru])ees. 


8 — 11. [Repealed hfj Act X of 1877.] 


12. Wherever a Court of Small Caus(*s is constituted under this Act, no 


Suits cognizable by a 
Court of Small Causes not to 
be heard by any other Court 
having jurisdiction within 
the local limits. 


suit cognizable by such Court shall be beard or deter- 
mined in any other Court having jurisdiction within 
the local limits c»f the jurisdiction of such Court of 
{Small Causes : Provided that nothing in this Act 
shall be held to lake away the jurisdiction which a 


* This does not include a Chief Commissioner, 6 Beng. 201. But, in Burma, see Act 
VII of 1872, sec. 18. 
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Saving of jurisdiction of 
Magistrates as to debts. 

Of Village Munsifs and 
Village or District Pancliay- 
ats in Madras. 

Of Military Courts of Re- 
quests. 

der Act III of 1859 {Jor 


Magistrate, of a person exercising the powers of a 
Magistrate, or an Assistant or Deputy Magistrate, 
can now exercise in reganl to debts or other claims of 
a civil nature : or the jurisdiction which can be exer- 
cised by Villager Muiii'ils, (»r Village or District Pan- 
chayats, uinler the provisions of tlie Madras Code ; 
or by Military Courts of iiorpiests, or by Cantonment 
Joiut--Magistrates invested with civil jurisdiction un- 
nmf rrinrf civil juvinJiction in certain cases vpon 


Cantonment Joint-Mafjistvat.'Sy and for conafitnt’nff those (‘ffirers liegistrars of 
Deeds') ; or by a single officer duly uuthoriz(‘d and a])po:uted niider the rules in 
Of Officers appointed to force in the l^resideiicies (A‘ Madras anil Bombay 
try small suits in Madras respectively, for tlie trial oi* -mall suits in military 


and Bombay. 


bazars, in cantonments, and statj(>ns occiijiied by the 


troops of those Presidencies resf»ecti\\‘ly ; or by Panchayats in regard to suits 
Or of Military Panchayats airiiui^t luih tary itersoiis, according to the rules in 
in Madras. f<»rce in the Presidency of Madras. 


13. Every Court of Sniall Cans ■‘s shall (eveept as lieroinafter provided) 
Judge of Court. , be held before a Judge appointed by the Local Go- 

vernment, and who shall receive such saTary as the (h)vcrni*r-(TCiieral of India 
in Council may from time to time d-'tonnine. Such Judge sli.dl he the Judge 
cither of one such Court or of two or more such Courts as the Local Government 


shall nppeunt, but, except as hereinafter pro\ided, be shall not exercise any civil 
jurisdiction except under tin* provisions of this Act. 


14. It shall be lawful for any Judge who is the Judge of two or more 
Power of Judge of several Courts of Sumll Cau-es t() fix, suljject to the orders 
Courts to fix times’ and of the Local xlovermmnt, or, in territories under the 
dates of circuits and sittings, iininodiato adinini-tratioii of tlie Ch'jvcrimieiit of 


India, of the Chief Commissioner, or other 1 Principal Civil AuLhority, the times 
at which he will go on circuit., and lli^dat.*h on whiidi liis sittings in the several 
Courts of wliich he is Judge sliall coni iiieiier. Xotico of sin-h times and dates 
shall be published in the otiiidal G; ’’lelte, and at such ])lace and in such manner 
as the Local (Tiovernment or CJiief Commis.-ioner or oilier -Authority as aforesaid 
shall think fit to direct in that belialf. 


15. The Local Govonnneiit may from time to time invest any person. 


Local Government may 
invf'st any for a 

limited pciiod, with poxrors 
of Judge of Courts of Small 
Causes. 


vrilh the ])oAvors of a Jii«lge of a Court of Small 
Causes under this Act for a limited period, or for 
sjn'cifie jKTiods in each year only, and declare in 
what Conn, or Conns of Small Causes such powers 
shall be exeicised by such person. Any person so- 


invested shall, in all Courts in which tlie Local (Trovernment sliall have declared 


Powers to be exercised by that In* hjhall exercise the said powers, have all such 
persons so in'^ested. powers as might in such Courts be exercised by a 

Judge of the said Courts api)ointed mder the tliirteontli section. 


16. If it shall be declared by the Local Government that any person 
Jurisdiction to be exer- invested uiulor tlie last preceding section witli the 
cised by persons so invested powers, of a Judge of a Court of Small Causes 
in Court in which there is a shall exercise tlioso powers in a Court of which 
“ there is a Judge appointed under the thirteenth 

section, the person so invested shall exercise a. jurisdiction concurrent with that 
of such Judge. The Local Government shall from time to time make rules 
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to provide for the distribution of business between any person so invested 
and any Judge in whose Court it may be declared that sucli person shall 
exercise his powers, and generally for regulating and defining the duties and 
relative positions of Judges of Courts of Small Causes and persons so in- 
vested as aforesaid : Provided always that no such rule shall be in any way 
inconsistent with the provisions of this Act. 


17- Every person invested with the powers of a Judge of a Court of 8mall 


Uemunerjition (rf Judges 
and persons invested with 
powers of Small Cause Court 


Causes under the fifteenth section shall receive such 
remuneration as the Governor- General in Council 
shall Irom time ti» time determine. It shall not he 


Judge, and restriction lawful for aiiv sueh {>(a-sonto practise as a barrister, 

practising mUiin the linute. attorney, vakil, ].k-aaev, or law-agent in any dis- 


trict or place within the territorial limits of which he is empowered to exercise 
the powers with which he is investovL 

18. In all suits under this Act tlie summons to the defendant shall ho 


Summons. for the final dis])osal ot the suit, and no written 

statement othej* than the plaint shall he received unless required by the Court. 

19. When a decroee is passed in any suit of the nature and amount 
In suits cognizable hy C(jgnizal»](* under this Act, the Court passing the 

Small Cause Coui-ts, Court decree may,* at the. same time that it passes the 

m.ty, t>n the judgineut- decree, on tlie verbal application of the inirtv in 
creditor s apr Jication, direct , ", i . i • ‘i • ^ 

immediate execution against ^’hcse tavour the di'cree is given, order immediate 

the judgment-debtor’s per- execution thereof hy the i‘«sne of a warrant directed 
s u or moiable pro])crty. either against tln» person of the judgment-debtor 
if he is within the local limits of the jurisdiction of the Court passing the 
decree, or against the movable projierty of the judgment-del )t(.>r within the same 
limits. If the warrant he directed against the movable property of the jiidg- 
UK'iit-deldor, it may be general against any }>ersorial ])roperty of tlie judgment- 
debtor wherever it may he found within the local limits of the jurisdiction of the 
Court, or special against any ])crsc»ne.l [)ropsrr{y Ix'longing to the jiidghnent-debtor 
within the same liniiLs, and which shall he indicated hy the judgment-creditor. 

20. In the execution of a decree uiuler this Act, if, after tlie sale of tlie 
Execution agaiiibt immo- movable property of a judgment-debtor, any portion 

vablc propei-ty. if movable of a judgineiit-debi shall remain du(!, and the holder 
property not sufficient. judgment desire to issue exeeiition upon any 

immovable property belonging to Ci. jiidgiiieiLt-dehtor, Ihe Court, on the appli- 
cation of the holder of such judgment, shall grant him a copy of the judgment 
and a certificate of any su..i remaining diu‘ under it; and on the presentation of 
such copy and certificate to any C’ourt of Civil Judicature having general juris- 
diction in the place in which tlie immovable ])roperty of tii(‘ judgment-debtor is 
situate, such Court shall proceed to enforce such judgment according to its own 
rules and mode of procedure in like cases. 

21. In suits tried under this Act, alh decisions and orders of the Court 


Decision in suits tried shall be final : Provided that in any case in which 
under this Act to be final. a decree shall he pased ex parte against a defendant 
Ex’partc decree may he he may, Avithin thirty days aft('r any process for 
set aside. enforcing the decree has been exe(nited, git'e notice 

to the Court by which the decree Avas passed of his intention to apply to the Court 
at its next sitting for an order to set it aside : and if, on the apjiUcation being 
made to the Court at its next sitting, it shall he proved to the satisfaction of 
the Court that the summons Ava.s not duly served, or that the defendant aa’us pre- 
vented by any sufficient cause from appearing when the suit was heard, the 
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Court shall pass an order setting aside tli^ decree, and shall appoint a* day for 
proceeding with the suit, upon such terms as to costs or otherwise as shall to 
the Court seem proper : Provided also that it shall be comj^etent to the Court, 
New trial shall think fit, in any case not falling within 

’ the proviso last aforesaid, to grant a new trial, if 

notice of the intention to apply for the same at the n(‘xt sitting of the Court 
be given to the Court within the period of stiven days from the date of the 
decision, and if the same be applied for at the next sitting of the Court; but 
no such new trial shall be granted 'where the i)arty applying fc«r the same is the 
defendant or one of the defendants, unless he shall, with his notice of ai)plica- 
Ou deposit of debt and tion, deposit in Court the amount for whicli a decree 
costs. shall have been passed against him, including the 

costs (if any) of the opposite party. 

22 — 28. \_Repcahd hij Act X of 1877.] 

29. Whenever more Courts than one are constituted in any district 
Power to appoint one of under this .A.ct, the Local criiinont may a]»poiiit 

the Courts oV -l district to one <>t the same Courts to lie the Principal Court 
be the ]»rinciiMl Court. of Small Causes in such di<trii-t. 

30. The Judge of the Jh-iuci])al <»f Small Causes in any •listrict 

Judge of I’riucipel Court tlio .Judge of any otlier Court of Small 

iiiiiy sit wiih Judge oi any Causes in the same district, or with a person invest- 
other Court in the district ed '^N’itli the jjowcrs of a Judge as aforesaid in siicli 
fur the trial of ro.sej vedsuita. Court, for the trial and determinathm of any suit 
cognizable under this xVet, and shall so sit for the trial and determiniiUoii of 
any such suit which the Judge of such other Court or other person as aforesaid may 
reserve for trial by liiniself and the Judgt* of the lh inci])al Court of Small Causes. 


31. The Local Government may from time to lime make rules providing 

, , ^ ^ „ that, in such cases as shall be ]»reseribed in such 

make rules V^iviiliug that tw(^Juages or a Judge and a pcTSon invested 

two Judges shall sit to- with tile powers of a Judge as aforesaid sliall sit 
gether for trial of certain together, and hear and dispose of suits and 
applications. 

32. If two Judges, or a Judge and a person invested with the powers of 
Proficdiiie when two ^ Judge as aforesaid, sit togetlier, and th('y concur 

Judgess differ on a point of in tlie decisiun or order to bo passed, such decision 
law. or order sli*di IfC the decision or order of the Court; 

but if they shall differ on a point of law, or usage having the force of law, or 
in construing a document, the construction of which may affect die merits of the 
decision, they shall submit a case for the o])iuion of the Iligli Cc»urt on the 
point of difference ludween them * * * • aii<l tlie provisions apjilicable to a 
reference to the High Court * * * shall be applicable to every reference made 
under ibis section. 


Casting voice in case of 33. K two Judges differ on any matter other 
difference between two than tlu matters above mention(‘d, the Judge who 
J udgeb on a question of fact, jg senior in respect of date of appointment as a Judge 
of a Court of Small Causes shall have the casting voice. 

„ . . - 34. If a Judge and a person invested with the 

Casting voice in case of • « ^ x- ■ i i-xi- 

difference on a question of powers ‘of a Judge as aforesaid ditit'r on any matter 

fact between a Judge and a other than the matters abovemontioned, the Judge 
person invested with a shall have the casting voice. 

Judge's powers. 


• * See Act X of 1877. 
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33. It shall be lawful for the Local Government to appoint to any Court 
. r -D • i. Small Causes an officer who shall be called the 

Appointment o Regis rar J^ggistrar of the Court, and who shall be paid such 
salary as shall from time to time be authorized in that behalf by the Governor- 
General of India in Council. 

36. The Registrar of every Court of Small Causes shall be the chief 

. r Tj • + Ministerial Officer of the Court. In addition to any 

uties o egis rar. other duties and powers herein imposed or conferred 

upon the Registrar, he shall, subject to the provisions contained in the next 
following section, receive all plaints presented to the Court, issue notice of suit 
to the defendants, receive any documents which the parties ma}^ wish to put in, 
and issue process for the attendance of their witnesses. He shall likewise keep 
lists of all causes coming on for trial, and fix such days for their being heard 
respectiv^ely as may seeni to him fit. He may also receive notices under the 
twenty-first section. 

37. If| when the Judge is absent on duty, and there is no person invest- 
Procedure when Registrar with the powers of a Judge as aforesaid, the 

thinks ijlaint defective in Registrar shall be* of 0 ])inion that any plaint pre- 
certain particulars. sell ted to the Court is defective in any of the parti- 

culars* mentioned in the Code of Civil Procedure, he may reject the same. 
But it shall be lawful for the Judge, or for any person invested Avith the powers 
of a Judge as aforesaid, to reject any plaint which may have been receivcul 
by the Registrar, and to receive any plaint Avbicli may have been rejected by him : 
Proviso Provided that siicli reception or njection (as the case 

may be) by the Registrar shall, in the opinion of 
such Judge or other person ompoivered as aforesaid, have been erroneous, and that 
an application to set the same a^ide shall be made at the first subse(pieiit sitting 
in the said Court of a Judge or other ])ers(>n duly empowered as aforesaid. 

38. If a suit shall have been instituted in a Court of Small Causes, 


Registrar may receive and ^^^id the defendant shall liaA’’e been dulf summoned 
enter up judgments by con- to apj)ear and answer therein, and if, before the day 
fessions. appointed for the lioariiig of such suit, the di‘fendant 

or his agent duly authorized in that behalf shall ajijiear before the Registrar of 
the Court, and admit the plain tilf’s claim, and a]»j)ly for leave to confess judg- 
ment, it shall bo lawful for the Registrar, if tiio Judge be id)S(‘nt on duty, and 
there be no person invested Avith the poAA’ers of a Judge as aforesaid, enter 
on the record a decree for the plaintiff by confession, and such decree shall liaA^e 
the like force and eflect as a decree for the plaintiff would have had if the suit had 
been beard by the Judge and a decree passed by him for the plain! ifi‘: Provided 
tliat in eATry case, before passing decree under tliis section, it shall bo the 


Proviso duty of the Registrar fully to satisly himself of the 

service of the summons, of the identity of the par- 
ties, and of their good faith in appearing before him. 

39. The Registrar, if the Judge be absent on duty, and there 1)0 no person 


Execution of decrees by iiiA'csted Avith the powers of a Judge as aforesaid, 
Registrar. shall also receive applications for the execution of 

decrees passed by the Judge, or other person ernpoAA^ered as ahn-esaid, of the 


Court of which he is the Registrar, and, subject to any orders which he may re- 
ceive from the Judge or such other person, shall execute such decrees in the 


same manner as the Judge might execute them. No appeal shall lie from any 
order passed by the Registrar under this section ; but tlie Judge or other person 
empowered as aforesaid may, wdthin three calendar months from the making of 
the order, of his own motion reverse or modify it. 
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40. Ihe Local Government may invest any Registrar with the power of 

Power to invest Registrar of a Court of Small Causes in suits arising 

with jurisdiction of Small within the local limits of the jurisdiction of the Court 
Cause Court Judge in cer- of which he is the Registrar, provided that the amount 
m cases. qj. claim shall not exceed twentv rupees. 

The Registrar shall exercise such powers subject to the general control of the 
Judge, or, when there is no Judge, of any person invested with the powers of a 
Judge as aforesaid. 

41. The suits cognizalde by the Registrar under the last preceding section 
Hearing of suits cogniza- sliall be set down for hearing before such Registrar, 

ble by Registrar. and he shall hear and determine such suits, and exe- 

cute the decrees made therein, in such manner in all respects as the Judge of the 
Court might hear, determine, and execute the same respectively : Provided that 
the Judge, or, when there is no Judge, the person invested with the powers of a 
Transfer from Registrars Judge, whenever he thinks i)roper, may transfer to 
to Judge’s file. his own file any suit on the file of the Registrar, and 

may hear and determine the same. 

42. \_Repealed by Act X (^•1877.] 

43. A decree passed hy a Registrar under the thirty-eighth section may 
Setting aside decree by a be set aside by the Judge of the Court, or, when 

Registrar under section 38. there is no Judge, by the person invested with the 
powers of a Judge as aforesaid, in such manner and on such grounds only as it 
might be set asid(‘ if it were a decree j)assed at the hearing of the cause by the 
Judge or other p('rs()n cinpoworcd as aforesaid. 

44. An oflicer to be styled the Clerk of tlie Court may be appointed 
Appointment and romovjil uiiy Court of Small Causes on such salary as 

of Clerk of tlie Court. shall be authorized by the (xovernor- General of 

India in Council. The appointinont and removal of such olfieer shall rest with 
the Court, sul\ject to tlie aj)proval of the Local Government, or, in territories 
under tlic iiffiiK'dlato administration ^ the Government of India, of the Chief 
Commissioner or other Princijial Civil Authority. The Registrar of any Court 
of Small Causes may also he the Clerk of the Court. 

45. When a Clerk is a]»pointed to any Court of Small Causes, such Clerk 

shall, subject to the orders of the Court and of the 
Duties of C er . Registrar if tliero he a Registrar, issue all summonses, 

warrants, orders, and writs of execution, and keep an account of all proceedings of 
the Court, and shall take charge of and kec}) an account of all monies payable 
or i^aid into or out of Court, and shall enter an account of all such monies in a 
book belonging to the Court to be kej)t by such Clerk for that purpose. 

46. The High Court shall have power to make and issue general rules 
High Court empowered to for regulating the practice and proceedings of Courts 

make rules of practice, &c. of Small Causes, and also to prescribe fonns for every 
proceeding in the said Courts for which it shall think that forms should he 
provided, and for k(‘eping all books, entries, and accounts to be kept by the 
officers, and from time to time to alter any such rule or form ; provided that 
such rules and forms be not inconsistent with tlie fjrovisions of this Act or of 
any other law for the time being in force. 

47. \_RepeaUd by Act X of 1877.] 

48. Nothing in the second section of the said Act No. Ill of 1859, or the 
Saving of Act XI of 1841, sixth, seventh, aud eighth sections of Act No. XXII 

section 17. of 1864 (to make provision for the Administration of 

Military Cantonments), relating to the establishment of Courts of Small 



8 


MOFUSiSiL SMALL CAUSE COURTS ACT. 


Caiises , ill Military Cantonments, f^hall be held to affect so much pf Act No. 
XI of 1841 (for consolidating and -amending the ^Regulations concerning Mili- 
tary Courts of Requests for Native Officers and Soldiers in the service of the 
Kast India Co7npany) as dor lares that in places beyond the frontier of the ter- 
ritories of the East India Company actions of debt and other personal actions 
may be brought before the Military Courts therein mentioned for any amount of 
demand. 

49 . Nothing in this Act, nor in the sixth, seventh, and eighth sections of 
Saving of jurisdiction of the said Act XXII of 1864, shall be held to affect 
Courts of Requests. the jurisdiction of any Court of Requests ' convened 

under the hundred and third section of the Statute 27 Vic., cap. 3, or the cor- 
responding section in any other Statute for the time being in force, for punishing 
mutiny ‘and desertion, and for the better payment of the Army and their quar- 
t(n*s, or the powers of a Commanding Officer under any such Statute to assem- 
ble such Courts. 

60 . When in any Act passed prior to the coming into operation of this 
Reference ill previous Acts A-ct reference is made to .A.ct !^^LII of 1860, such 
to Act XLII of 1860 to bo reference shall be read as applying to this Act ; and 
read as applying to this Act. -when any procedure is directed to be in accordance 
with the provisions of Act XLII of 1860, such procedure shall be deemed to be 
directed to be in accordance with the provisions of this Act.* 

51 . Whenever the state of business in any Court of Small Causes, the 

Power to give a Small the Judge of such Court 

Cause Court” Judge the only, is not sufficient to occupy his time fully, the 
Powers of a Principal Sadr Local Goveniment may invest him within such limits 
Amin or a Magistrate. to time appoint, in addition to 

his powers as such Judge, with the powers of a Magistrate as defined in the 
Code of Criminal Procedure, or, in the Regulation Provinces, with the powers 
of a t Principal Sadr Amin, or, in the Non-Regulation Provinces, with the 
powrs of an Officer exei’cising the like or nearly the like powers as those of a 
•f Principal Sadr Amin. 

52. In the places in which the provisions of Act X of 1859t (to amend 

n o I'elatinq to the recover!! of Rent in the Pi'esi- 

Power to give a Small ^ rr * Vrr /y- -dm • r 

Cause Court Judge the dency of Fort William in Bengal) are in force, the 

jurisdiction to hear claims Local Government may empower any Judge of a 
underActXof 1859. Court of Small Causes to hear and detemiine, 

under the niles contained in the said Act X of 1859,$ applicable to trials before 
a Collector, and subject to the same regular and special appeal, the claims cogni- 
zable «nder such Act, arising within the local limits of the jurisdiction of such 
Court. Any Judge so empowered shall exercise all the powers of a Collector 
under the said Act X of 1859,* except the power of hearing appeals. 

SmaU Cause Courts to 53. Courts of Small Causes shall comply 

fuinish records &c., called With such requisitions as may irom time to time be 
for by Local Government or made by the Local Government or the High Court 
High Court. for records, returns, and statements in such form and 

manner as such Government or Court may deem proper. 

* See Act X of 1863, hoc. 1 (repealed by Act XIX of 1867), Act TV of 1864 (repealed by 
Act VIII of 1868), Act XXII of 1864, sec. 44 ; Bengal Act II of 1862, sec. 2 (repealed by 
Act XII of 1873) ; Madras Act IV of 1863 (rei)ealed by Act III of 1873) ; Bombay Act VIII 
of 1863 (repealed by Act XII of 1873). 

t See, in Bengal, Act VI of 1871, sec. 31 ; and, in Madras, Act HI of 1873, sec. 29. 

t In the North-Western Provinces, for “ Act X of 1869,” the words and figures, “ the 
North-Western Provinces Rent Act, 1873,” are substituted. See Act XVIII of 1873, sec. 2. 
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CHAPTER L 

Preliminary, 
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Kxtwit of Aot. 


r> Tills Act mnv Ue calSod '‘The Court Pees’ 
Act, 1870 

It extends to tlie uliolo of Ilritish India 


Commencemeut of Act. 


Ajid it shall coine into foiveou the fii'st day of 
April 1870. 

2. [Repealed Ay Act A7 V oj' 1870.] 


CHAPTER II. 


Fees IN Tiyfi High Courts AND in the Courts of Small Causes 
AT THE Presidency Towns. 


3- The fees payable for the time bein^ to the clerks and olhcers 
, - - • Tj- 1 than ilie shen'tls and attorney s) of the Hieli Courts 

Courts on their original sides. cstabh^heil by Letters latent, by ^il■Llle oi the 
power conferred by statute tweiii^ -loiu-tli and 
twenty-fifth of Victoria, chapter <»ne hundred and four, section iiiteen, 

or chargeable in each of ftuch Courts under 2Co. eleven of the first, and Nos. 
seven, twelve, fourteen, sixteen, twenty, and twenty-one of the second, sche- 
dule to this Act annexed ; 


and the fees for the time being ■chargeable in the 
Courts of Small Causes at the I’rcsidency Towns and 
their several ullices ; 
shall be collected in manner hereinafter appearing, f 


Levy of fees ia Presidency 
Email Cauae Courts. 


* It lias also been applied to the Province of Mysore (.Tunc 17, 1870), the Haidardbdd 
Assigned Districts (May 1870), the Caiitoiimcut oj. S Ii.iud iruhad (September 21, 1870\ 
and the Cantonments in Central India (M.y 5, 18} 0). Du the other hand, it has been 
declai'ed inapplicable to proceedings iktfore oilicers making a settlement in the 8authdl 
l*aiganas. (banthdl Parganas Settlement Regulation, 1872, s. 8.) 

t Blaise, ir-a^sette of India f July 10, 1873, p. 650, as to ^collecting such fees by adhauva 
stamps. 



4. d<»ctiin6]lt of any of the ^incls specified in tlie cfr s^nd sche- 
Feea on filed, dnle to this Act annexed, as 'cfiie^l^l 3 ieMiritta^--^f;^^ 

Ac., in High Courts in their shall be filed, exhibited, ol^> recorded in, or shaU be 
«zttaordma ]7 jurisdiotion. fjiece^ed or furnished by, any of the said'H^i^Cfourts 
in any case coming b^ore euch Court in the exercise of its extrawdmlury . ori- 
^ginal civil jurisdiction ; \ 

>or in the exercise of its ex^aordinary original criminal jurisdieiio^ 
or in the exercise of its jurisdiction as regards appeals from the jiid^ment 
In their appellate jurifldfo- of two or more Judges of the said Couit^"^ of 
irtioh. ^ii. ^ Division Court ; , 

•or in the exercise of its jurisdiction as r^ards appeals from the" Courta 
subject to its superintendence ; * ^ - r 

< As Courta.of reference and or in the exercise of its jurisdiction as a 
revision. reference or revision ; 

unlpss in respect of such document there be paid a fee of an amount -not 
less than that indicated by-3«itlierjpf^, the said schedules as the proper fee for sinh 
d^ument. H 

6. When any difference arises between the officer whose duty it is to see 
,rPr^edure in case of dif- that any fee is paid under this cliapt^E^nd any. suk- 
^l£itt«uce as to necessity or or or attorney as to the necessity of paying a fee or 
;*uioiimj^a£ fee. the amount'A^ereof, the question shall, the 

•difference^arises in any of the said High Courts, be referred to tl^e .ti^daip^ffi- 
•cer, whose decision thercpn shall be final* except when the question isV liT 
opinion, one of general ’ importance, in which case he shalLorefer M to the fij^|^ 
-decision of the Chief Justice of suck High ^pourt, or of such Judge of £r^ - 
.High Court as the Chief Justice shall appqjnt either generally of 4||pw*Jly in-^ 
this* behalf. 

When any such difference arises in any of the said Courts of Small Causes, 
“the question shall be referred to the Clerk of the Court, whose decislqh th^^ 
on fihall be except when tifc question his opinion, one of general im- 

portance, in which case he shall refer it^o the final decisibn^bf t£S£rst«JciAgn 
of such Csburt. ^ V ^ 

The XJhkf Justice shall declare who shall be taxing-officer within ^he 
meaning of fifat paragra^ of this section. 


CHAf*1lER III. 


Tees in other Courts and in Public Offices/ ^ 

® Except in %e Coiuts hereinbefore mentioned, no docijpient of any of 
Tees on documents filed, fke kinds specified as chargeable in tli^ffet or^econd 
Ac., in'Tffofus^ Cbarta or in, schedule to this Act annexe shall be file(^ e^hibite^^ 
public offices. or recorded in any Court of Justice, or " shalMfesf 

received or famished by any public officer, unless itf^iifepecjl*,;W such dogpf^nj ^ 
there be paid a fee of an amount not less than tliat indicated by either of the"' 
schedules as the proper fee for such document. . ’**4 

Computation,of fee. pay- . 7. .The amount of fee payahle^under ffiis Acti 

Ablfimca±a.hLira^.: m the suill next hereinafter mentioned^ shall be com- 

puted^fqllows Xf . 

i. In smts for money (including^ ST^ts for damages or compensation, or 
arrears of maintenance^ of -4i|Bnuities, or other 
lor numsy : sums payable periodically) — according to' ^^Ikotiiit 

claimed : 





Ttm IN OTH^ COUBTS AND IMfPUBLIO ^JItICES. »« ' T 

ii. In suits for maintenance and annuities or other sums paya^e periodic 
for maint^anoo and aa^ cally-P-according to the value of the subject-mattfer* 

auities : of the suit, and such value shall be deemed to be ten 

times the^mount claimed to be payable for one fear : 

iii. In suits for moveable prope^ othj|rthan money, -where the subject- ' 
for other moveable pro- matter has a ma«et-value — according to such value 

perty having a market at the date of pre&nting idle plaint : 
value. 

iv. In suits 


no market- value : 

to enforce a right to share 
in joint family property : 

*for a declaratory 'decree and 
consequential relief : 

for an 


(d) for moveable property where the subject-matter has no market- value^ 
for moveable prope|[ty. of as, fcs* Instance, in the case of documents relating' 
to title, ' 

(J) to enforce the right tp share in any pro- 
perty on the ground that it is joint family .property,, 

(c) to obtain a declaratory decree or order 
where consequential relief is prayed, 

fd) to obtain an injunction, 

(e) for a right to some benefit (not here&i 
otheriyise &ovided for) to arise out of land, and 
(/) for accounts — - / 

according to the amount at which the relief sought is valued* in the plaint* 
©r memorandum of appeal. 

In a^ such suits plaintiff shall state the amount at which he values 
the relie# sought, and the proyisions of the Code of Civil Procedure, section* 
thirty-one, shall apply' as if, for the word ^ claim,’ the words, ‘ relief sought,’ were 
substituted. 


for easements : 
for accounts : 


V. In suits for the possession of land, houses, and gardens — according 
for possession of land, to the value of the subject-matter ; ind such vain© 
houses, and gardens : shall be (Jeemed to be — 

where the subject-matter is land, and — 

(а) where the land forms an entire estate, ©r a definite i^are of an estate,- 
paying annual revenue to Government* 

or fonns part of such an estate, and is recorded in the Collector’s registw • 
, as separately assessed with such revenue, 

-and such revenue is permanently settled — 
ten times the revenue so payable ; 

(б) wb^flk. the land foims an entire estate, or a definite share of an estate, . 
paying annum revenue to Government,' or forms part of such estate, and is re- 

j^aoi^ed as aforesaid 

and such revenue i| settled, but not permanently — ^five times the revenue • 
sd 'j^yable ; 

(c) where the land pays no such revenue, or has been partially exempted ' 
Tfrom such payment, or is diarged with any fixed payment in lieu of such 
revenue, 

1 and nett profits have arisen from' the land during the year n^t before the- 
date of presenting the plaint — , f"" 

fifteen times such n^jrf; profits 

but where no ench neU profits have arisen therefrom — ^the amount at wbich^ 
the Court small estimate the land with reference to the value of similar land-imi 
the neighbourhood 
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(<Z)^^^ere the land forms par^ of an estate paying' revenne to Govem- 
' ineiit, but is tiot a definite sliarc of sneh estate, and is not separately assessed as 
*aboverinentioned — the market- value of the land : 

Providell that, in the te^itories subject to the Governor .of Bombay in 
Proviso as to, , Bombay Coweil, the value of the land shall be deemed 
Presidency. " to be\^ 

(1) where the land is held oil sotHemont for a period not exceeding thirty 
years, and pays the full assessment of Government — a sum equal to five times 
the survey-assessment; 

(2) whcre*the land is held on a permanent settlement, or on a settlement 
for any period exceeding tliirty years, and pays the full assessment to Govem- 

“ment — a suui equal to ten times the survey-assessment; and 

(3) where the whole or any part of the annual survey-assessment is 
■remitted — a sum computed under paragraph (1) or paragraph (2) of this pro- 
viso, as the case may be, in addition to ten times the assessment, or the portion 

^of assessment, so remitted. 

lExplanation . — The w^ord ‘ estate,’ as used in this paragraph, means any 
land subject to tbc payment of revenue, for which the proprieter or a farmer or 
.ryot shall have executed a separate engagement to Government, or which, in the 
absence of such engagement, sball have been separately assessed with revenue : 

(<?) where the subject-matter is a house or 
for houaes and gardens: garden — according to the market-value of the house 

or garden : 

vi. In suits to enforce a light of pre-emption — according to the value 

to enforce a right of pre- (computed in accordance with paragraph v of this 

emption : section) of the land, house, or garden in respect of 

whicii the right is claimed : 

vii. In suits for the interest of an assignee of land-revenue — fifteen times 

for iutcrest of aseignee of his nett profits as such for the year next before the 

land-revenue; date of prrsentpig the ]>laiiit : • 

viii. In suits to sot aside ;:n attachment of land or of an interest in land 
to set aside an attachment: or revenue — according to the amount for -which the 

land or inievest was attached: 

Provided tliat, wliere such amount exceeds the value of tlie land or interest, 
tlie amount of fee shall be coiiipiited as if the suit were for the. possession of 
such land or interest : 

ix. In suits against a mortgagee for the re- , 
' CO very of the projierty mortgaged, 

foreclose. and in suits by a mortgagee to foreclose the 

mortgage, 

or, where the mortgage is madehy conditional sale, to have the sale declared 
absolute — 

according to the principal money expressed to be secured by the instrament 
of mortgage : 

for specific performance : X. In snits for specific perfoi"maiice~— 

(a) of a contract of sale — according to the amount of the consideration : 

{J>) of a contract of mortgage — according to the amount agreed to be 

secured : 

■ ' (e) of a contract of lease — according to the aggregate amount of the 
fiaeor premium (if any) and of the rent agreed to be paid during the first year 
^ the term ; , 
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(d) of an award — ^according to amount or value of the ^property 
in dispute : 

• between landlord and xi- following suits between landlord 

.tenant. and tenant: — f * 

(а) for the delivery by a tenant of the coi^terpart pf a lease, 

(б) to enhance the rent of a tenant havinr a right of occupancy, 

(c) for the delivery by a landlord of a Icsjse, 

(d) to contest a notice of ejectment, 

(«) to recover the occiij)ancy of land from which a tenant has been 
illegally ejected by the landlord, and 

(/) for abatement of rent — 

according to the amount of the rent of the land to Avhich the suit refers, 
payable for the year next before the date of presenting the plaint. 

8. The amount of fee payable under this Act on a memorandum of 
Fee on memorandum of appeal against an order relating to compensation 

appeal againat order relating under any Act tor the time being in force for the 
to compensation. acquisition of land for public purposes shall be 

computed according to the <liffeiicnce between the amount awarded and the 
amount claimed by the appellant. 

9. If the Court sees reason to tlfink that the annual nett profits or the 
Power to ascertain nett market-value of any such land, house, nr garden as 

profits or market- value. is mentioned in section seven, paragraphs five and 

six, have or has been wrongly estimated, the Court may, for the purpose of 
computing the fee payable in any suit therein mentioned, issue a commission 
to any proper person, directing him to make such local or other investigation 
as may be necessary, and to report thereon to the Court. 

10. i. If in the result of any such inA’estigation the Court finds that 

Procedure where nett pro- m‘U profits or market-A^alue have or has been 

fits or market-viilue wrongly wrongly estimated, the Coui’t, if tlie estimation has 
estimated. • been ex<agssive, may, in its discretion, refund the 

excess paid as such fee; but if the estimation lias been insufficient,^ the Court 
shall require the plaintiff to pay so much additional fee as would have been 
payable had the said markct-A^aluc or nett profits been rightly estimated. 

11. In such case the suit shall be stayed until the additional fee is paid. 
If the additional fee is not paid Avitliin such time as the Court shall fix, the 
suit shall be dismissed. 

iii. Section one hundred and eighty of the Code of Civil Procedure shall 
be construed as if the Avords * the market- A alue of any pi’operty or ’ were 
inserted after the Avord ‘ ascertaining, ’ and as it the w'ords ‘ or annual nett 
profits * Avere inserted after the Avord ‘ damages.’ 

11. In suits for mesiie-profits or for immoA^cablo property and mesne- 
.r, j • -x r profits, or for an account, if the profits or amount 
mesne-profita or account decreed are or is in excess of the pronts claimed or 
when amount decreed ex- the amount at wdiicli the plaintiff' valued the relief 
ceeds amount claimed. sought, the decree sliall not be executed until the 

difference between the fee actually paid and the foe Avhicli would Imve been 
payable had the suit comprised the wliole of tlie profits or amount so decreed 
shall have been paid to the proper officer. 

Where the amount of mesne-profits is left to he ascertained in the course 
of the execution of the* decree, if the . profits so ascertained exceed the 
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^rofijte :&e further execution (pf the decree shah Be stayed ^ the 

did^i^ce B^Ween the fee actually pnid. end the fee which would have been 
2 M|.yable^had the spit compnsed the whole of the profits so asceitained is ^ 
lETlhe additional ^ee is not pail within su^ time iM the Courj^ sha^ fix, ^e* 
suit shall be dismissed. \ *' 

12. i. Every question plating* to valuation for the purpose of - -deter- ■ 
Decision of questions as to mining the amount of any fee chargeable pnder this 
valuation. chapter on a plaint or memorandum of appeal ^aTl^ 

be decided by the Court in which such plaint or memorandum,- as the case* 
may be, is filed, and such decision shall be final as between the parties to 
the suit : 

* ii. But whenever any such suit comes before a Court of appeal, 'reference,, 
or revision, if such Court considers that the said question has l^en wrongly 
decided to the detriment of the revenue, it shall requii*e the party by whom such 
fee has been paid to pay so much additional fee as would have been payable had the^ 
question been rightly decided, and the provisions of section ten, paragra*;ph ii, 
shall apply. 

13. If an appeal or plaint, which has been rejected by the lower Court on 
Refund of fee paid on mo- of the grounds mentioned in the Code of Civil 

morandiun of appeal. Procedure, is ordered to be received, or if a suit is re- 

manded in appeal on any of the grounds mentioned in section three hundred 
and fifty-one of the same Code for a second decision by the lower Court, the 
Appellate Court shall grant to the appellant a certificate, authorizing him to re- 
ceive back from the Collector the full amount of fee paid on the memorandum 
of appeal : 

Provided that, if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so 
granted shall not authorize the appellant to receive back more than so much fee 
as would have been originally payable on the part or parts of such subject-matter 
in respect whereof the suit has been remanded. 

14. Where an application for a review of judgment is presented on or 
Refund of fee on appli- after the ninetieth day from the date of the decree,, 
cation for review of judg- the Court, unless the delay was caused by the appli- 
cant’s laches , may, in its discretion, grant him a 
certificate authorizing him to receive back from the Collector so much of the* 
fee paid on the application as exceeds the fee which would have been payable- 
had it been presented before such day. 

Ife, Where an application for a review of judgment is admitted, and 
Refund where Court re- ^Bere, on the rehearing, the Court reverses or modi- 
verses or modifies its former fies its former decision on the gronn<^ of mistake in- 
decision on ground of mis- law or fact, the applicant shall be entitled to a cer- 
tificate from the Court authorizing him to receive 
back from the Collector so much of the fee paid on the application* as exceeds- 
the fee payable on any other application to sneh Court under the second 
schedule to this Act, No. one, clause h or clause d» 

But nothing in the former part of this section shall entitle the applicant 
to such certificate where the reversal or modification is due, wholly or in part,, 
to fresh evidence which might have been produced at the original hearing. 


See Act XX o£ 1870. 
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16. When any appeal is presented to a Civil Court, not against the 

• Additional fee where re- of a decision, but only against so mucli there- 

«pondent takes Direction to of as relates to a porMon of the Bubjoct-matter of 
unappealed part of decree, the suit, ||id, on tlie nearing of such appfeal, the 
respondent tak^, under section three hundred and forty -eight of the Code of 
Civil Procedure, an objection to any part of the said decision other than tho 
part appealed against, the Court shall not hear such ohjection until the respon- 
dent shall have paid the additional fee which would have been payable had the 
Appeal comprised the part of the decision so objected to. 

17. Where a suit eiribraces two or more distinct subjects, the plaint or 

. memorandum of appeal shall be chargeable with 

Multifarious am . aggregate amount of the fees to whicli the plaints 

or memoranda of appeal in suits embracing separately each of such subjects 
would be liaWe under this Act. 

Nothing in the former part of this section shall be deemed to affect the 
powey conferred by the Code of Civil Procedure, section nine. 

18. When the first or only examination* of a person who complains of 
Written examinations of the offance of wrongful confinement, or of wrongful 

complainants. restraint, or of any offence other than an offence for 

which police-officers may arrest without a warrant, and who has not already 
presented a petition on which a fee has been levied under this Act, is reduced 
to writing under the provisions of tlie Code of Criminal Procedure, the com- 
plainant shall pay a fee of eight annas, unless the Court thinks fit to remit 
such payment. 

Exemption of certain 19. Nothing contained in this Act shall render 

documents. the following documents chargeable with any fee : — 

i. Power-of-attomy to institute or defend a suit when executed by an 
officer, warrant-officer, non-commissioned officer, of private of Her Majesty’s 
army not in civil employment. 

ii. Declarations mentioned in section one hundred and eighteen and 
section one Cmidred and sixty-four o^*the Code of Civil Procedure, 

iii. Written statements called for by the Court after the first hearing of 
a suit. 

iv. Plaint presented to a Military Court of Requests and petition for 
execution of a decree of such Court. 

' v. Plaints in suits tried by Village Munsifs in the Presidency of Fort 
St. George. 

vi. Plaints and processes in suits before District PaiichAyats in the same 

Presidency. , 

vii. Plaints in suits before Collectors nrder Madras Regulation XII 


of 1816 . . ^ 

viii. Probate of a will, letters of administration, and certificate mentioned 
in the first schedule to this act annexed. No. twelve, where the amount or value 
of the property in respect of which the probate or letters or certificate shall be 
granted does not exceed one thousand rupees. 

ix. Application or petition to a Collector or other officer making a settle- 
ment of land revenue, or to a Board of Revenue, or a Commissioner of Revenue, 
relating to matters connected with the assessment of land or the ascertainment 
of rights thereto or interests therein, if presented previous to the final confirma- 
tion of such settlement. 

X, Application relating to a supply for irrigation of water belonging to 
Government. 
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ii. Application for leave to e:^t(jnil cnltivation, or to relinquish land, when 
preecntwl to au officer of land-revenue by a person holding, under direct engage- 
ment with Government, land oi’ which the revenue is settled, but not pernianen .ly. 

xii. Application for sfcrvice of notice of relinquishment of land or of 
enhancement of rent. 

xiii. Written authority to an agent to distrain. 

xiv. First application (other than a petition containing a criminal charge 
or information) for the summons of a witness or other person to attend either to 
give evidence or to produce a document, or in respect of the production or tiling 
of an exhibit not being an affidavit made for the immediate purpose of being 
produced in Court, 

XV, Bail-bonds in criuiinal cases, recognizances to prosecute or give 
evidence, and recognizances for personal appearance or otherwise, 

xvi. Petition, apolicatioii, charge, or information respecting any offence, 
wdion presented, made, or laid to or before a police-officer, or to or before the 
heads of villages or the village police in the territories respectively subject 
to the Govcrnoi*s in Council of M-adras and Bombay. 

xvii. Petition by a prisoner or other person in duress or under restraint 
of any Court or its officers, 

xviii. Complaint of a public servant (as defined in the Indian Penal 
Code), a niiinicipal officer, or an officer or servant of a Railway Company. 

xix. Application for permission to cut timber in Government forests, or 
otherwise relating to such forests. 

XX. Application for the payment of money due by Government to the 
applicant. 

xxi. Petition of appeal against the cliaukidari assessment under Act 
No. XX of 1856, or against any municipal tax. 

xxii, Aj^plicatioiis fov#compensation under any law for the time being in 
force relating to the acquisition of property for public purposes, 

xxiii. Petitions presented to the ISpecial Commissioner appointed under 
Bengal Act No. II of 18Gy {to ascertain, regulate, and record certain tenures in 
Cliutia Nagpur), 

xxiv. Petitions under the* Indian Christian Marriage Act, 1872, section 
forty-five and forty-eight. 


GIIAPTKR IIIA. 

Prodates, Letters of Administration, and Certificates op 
Administration. 

10 A. Wlicre any person, on applying for the probate of a will or letters 
iielief where too high a of administration, has estimated the property of the 
coart-fee has been paid. deceased to be of greater value than the same has 

afterwards proved to be and has consequently paid too high a court-fee there- 
on, if Avithin six montlis after the true Amine of the property has been ascertain- 
ed, such person produces the probate or letters to the Chief Controlling Revenue 
Authority of tlie Province in Avliieli the probate or letters has or have been granted, 
and ileliv'crs to such Authority a particular inventory and valuation of the 
property of the deceased. Aerified by affidavit or affirmation, 

and if such Authority is satisfied that a greater fee was paid on the pro- 
bate «r letters than the law required, 
the said Authority may — 


See Act XV of 1872, s. 2. 
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(a) cancel the stamp on the proba^ or letters, if such stamp has not 

been alieady cancelled , • 

(b) substitute anothei stamp for denote the court-fee which should 

have been p iid thereon , and • 

(c) make an allow nice for the diffeiencc between them as in the case of 
spoiled stamp , or repa^ the same in monc} , it his d scretion * 

19B Whenever it is pro^ed to the siti^i lotion of such Authority that 
Relief where debts due cxecutoi oi administrator has paid debts due 
fn>m a deceased peison have fiom the decci^^d to such iii amount as being de 
been paid out of hib estate ducted out ol the amount oi a ilue of the estate, 
reduces the same to i sum winch, if it h id been tlu whole gross amount or 
value of the estitc would hue occasioned a less coiiitfee to be paid on the 
piobate OI letteis of adrainiatiatioii gi iiitcd m lesptct of such estate than has 
been actually pud theieoii uiuhr this \.ct, 

such Authoiity mi\ return the difltience, piovided the same be claimed 
within thiee years aftci the date of suJi jiobitc < r letteis 

But when, b) reison of aiu Icgil pDcccdm^ the delts due from the 
deceased have not been isccit^ud iiid paid oi liiscftcctsliuenotbeenie- 
coveied and made a\ 111 ibl and m c iiscquence theicof the executor or ad 
mimstrator IS pie\cntcd h 1 1 cl timing the letiun t such diftci cnce w ithin the 
said teim of thicejeii , the s il Viilh iity mu ill )w such tinther time for 
making the clum as a])peii to be ic is m ibl uiider the cii cumstances f 
19C WhciKva such a ^i iiit of pi >1 itc oi ktteis of administration 
Relief m case < f '4c\eial his been oi is mil iii itspcct of the whole of the 
grants propel btl )ii^ lU to ni estate ind the full fee 

chargeable undci this Vet liis b cu »i i ])iid tJieiecn, no fee shall be charge 
able under the same Vet whui i nkc ^i iiit is made mrcsject of the 
whole or any put ol the same pioj cit\ belonging to the same estate 

Wheneaei such i giuit has been oi is mule in lespeet of any piojieity 
forming part ot ui csiite, the an omit <»f tees tlmi utiulh paid imdei this Act 
shall be deducted wh ii a like gi uit > made in itsjiect of piopcit^ belonging to 
the same estate, identic il with oi mcludii^ the piopcitj to which the foimer 
grant relates 

19D The piobati of the will oi the letteis of idmimstiation of the 
Probates declare 1 v-xUd ‘-tticts of im p( i-,ou deceased heretofore or here 
to trust property th u,h if tei gi anted 'sh ill bt deemed \ alid and available 

not covered by court tte b\ his exeeut ns oi idministiatois foi recoveimg, 
tiansterring, oi assigning iny mo\i able oi imino\ei})lc pioperty whcieof or 
whereto the deceased w is possessed or eiitithd eitboi wholly cr paitially as a 
trustee, notwithstanding the amount oi lalue ot such propcity is not included 
m the amount oi value of the cstite in iispeet of which a com t fee was paid 
on such probate or letters of admmisti iti m J 

19E Where any pers m, on api h mg foi probate or letters of admi 
Provision for case wheit nistritiou, h is estimatid the estite of the deceased 
too low a court fee has been to be of les^ \alue than the same his tafterwards 
paid on piobdtes &c | loved to be, and his, in consequence, paid too low 

a comt fee thereon, the Chief Conti dluig Rev eiiue Authoiity of the Province 
m which the probate oi letters has or have been granted may, on the value of 
the estate of the deceased being verihed by affidavit or affirmation, cause the 


* From 55 Geo m c 184 s 40 

+ brom 55 Geo m c 184 s 51 

* From 4s Gei iii c 149 -» 35 
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probate^ ro* letters of administration tp be duly stamped on payment of the full 
court-fee which ou^ht to hat e been originally paid thereon in respect of such 
value and of the further penally, if the probate or letters is or are produced 
within one year from tlie date of the grant, of five times, or, if it or they is oir 
are produced after one year from such date, of twenty times, such proper court- 
fee, without any deduction of the court-fee originally paid on such probate or. 
letters : 

Provided that, if the application be made within six months after the 
ascertainment of the true value of the estate and the discovery that too low a 
court-fee was at first paid on the probate or letters, and if the said Authority 
is satisfied that such fee was paid in consequence of a mistake or of its not 
being known at the time that some particular |)art of the estate belonged to the 
deceased, and without any intention or fraud, or to delay the payment of the 
proper court-fee, the said Authority may remit the said penalty, and cause the 
probate or letters to be duly stamped on payrnent only of the sum wanting to 
make up the fee which should have been at first paid thereon.*^ 

10F. In case of letters of administration on which too low a court-fee has 
Administrator to give pro- been paid at first,, the said Authority shall not cause 
per security before letters the same to be duly stamped in manner aforesaid 
stamped under section 19E. administrator has given such security to 

the Court by which the letters of administration have been granted as ought by 
law to have been given on the granting thereof in case the full value of the 
estate of the deceased had been then nscertained.f 

19 G. Where too low a court-fee has been paid on any probate 
„ . . 4 . • « or letters of administration in consequence of any 

full court-fee oi probates, mistake, or of its not being known at the time that 
&c., within six months after some particular part of the estate belonged to the 
discoveiy of under-payment, deceased, if any executor or administrator acting 
under such probate or letters does not, within six months after the first of 
April 1876, or after the discovery of the mistake or of any effects not known 
at the time to have belonged to the deceased, apply to the said AVithority, and 
pay what is wanting to make up the court-fee which ought to have been paid 
at first on such probate or letters, lie shall forfeit the sum of one thousand rupees, 
and also a further sum at the rate of ten rupees per cent, on the amount of 
the sura wanting to make up the proper court-fee.J 

19H. The provisions of sections 19A to 19G (both inclusive) shall, 
Sections 19A to 19G ap- 'niutatis mviandis, apply to certificates granted under 
plied to certificates under Act No. XL of 1858 {for making better provision 
Acts J^L of 1868 and XX of for the care of the persons and property of Minors in 
the Presidency of Fort William in Bengal) or Act 
XX of 1864 {for making better provision for the care of the jper sons and pro- 
perty of Minors in the Presidency of Bombay) and to the holders of such 
certificates. 


CHAPTER IV. 

Process Fees. 

Ruleeas to costs of pro- 20. The High Court shall, as soon as may 
be, make rules as to the following matters ; 


* From 55 G^. iii., c. 184, s. 41. 
t From 55 Geo. iii, c. 184, s. 42. 
t ¥iom 55 Geo. iii, c. 184, s. 43. 
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i. the fees chargeable for serving exeluting processes issued by such 
Court in its appellate jurisdiction, and by the other Civil and Revenue Courts 
establislied within the local limits of such j iirisdiAion : 

ii. the fees chargeable for serving and exeenling processes issued by the 
Criminal Courts established within such limits in the case of offences other than 
offences for which police-offic'^rsi iim} arrest without a warrant; and 

hi. the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the rules so 
made. 

All such rules, alterations, and additions, shall, after being confirmed by 
Confirmation and publica- the Local Government, and sanctioned by the 
tion of rules. Governor-General of India in Council, be published 

in the local official Gazette, and shall thereupon have the force of law.* 

Until such rules shall he so made and published, the fees now leviable for 
serving and executing processes shall continue to be levied, and shall be deemed 
to be fees leviable under this Act. 

•• 

21. A Table in the English and Vernacular languages, showing the fee 
Tables of process foes chargeable lot sutli s(nice and execution, shall be 

exposed to view in a conspicuous part of each Court. 

22. Subject to rules to be made by the High Court, f and approved by 
NuD>bor of peons in Dis- the Local (to\ orninoiit and the Governor-General of 

tiict and subordinate Courts. InJia m C<uiiuil, 


every District Judge and c^ciy Magistiate of a District shall fix, and may 
from t’me to time alter, the iminlier of p^*ons necessary to be employed for the 
service and execution of processes issued out of his (^ouri and each of the Courts 
subordinate thereto, 


and for flie purposes of this section, ery Court of Small Causes established 
Number of peon^ in Mo- under Act No. XI of 18GJ ( to consolidate and amend 
fussil Small Cause Court. lelatinq to Comts of Small Causes beyond 

the local limits o/ the ouhnary onifnixl aril jui isd^ition of the High Couits of 
Judicatuie) shall be deemed to be subordinate to the Court of the District 
Judge. 


23. Subject to rules to be f rained bj tlie Chief Controlling Revenue 
Number of peons in Re- Aiitlioritv.J Mud appio\ed by the Local Government 
venue Courts. the Go^eriior-( general of India in Council, every 

officer performing the functions of a Collector of a District shall fix, and may 
from time to timd alter, the luiniher of peons necessary to be employed for the 
service and execution of processes issu(*d out of his Court or the Courts sub- 
ordinate to him. 


* See Calcutta Gazette, Feb 25, 1874, p 476 ; June 10, 1874, p 979. Fart St. Owrge 
Oaaette, Aug. 5, 1873, p 1255, and June 30, 1874, p. 1005. Bamhay Government Gazette, June 
26, 1874, p 530, and July 8, 1875, p. 687. Panjab Government Ga et^e, June 5, 1878, p. 809. 
Central iVotmce« Gazette, Feb. 22, 1^78, part ia., 83. British Burma Gazette, Sep. 27. 
1873, part ii., p. 183. 

T See Fort St. George Gazette, Aug. 5, 1878, p. 1257 

t See CkdcuUa Gazette, Jan 22, 1873, p 146. Fort St. George Gazette, Aug. 5, 1873 p. 
1857. Panjab Gazette, May 29, 1873, p 296. * 
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24v, Every process servj*d or executed under this chapter shall be held to 
ProcGBB served under this | process within the meaning of section one 
chapter to be held process hnidred and eighty-eight of the Code of Civil Pre- 
served under Civil Procedure cednre, and of section two of Act No. XXXIII of 
1861 (to amend Act VIII of 1859 ). 


CHAPTER V. 


Of the Mode of Levying Fees. 


Collection of fees by 25- All fees referred to in section three, or 

stamps. chargeable under this Act, shall be collected by 

stamps. 

26. The stamps ust‘d to denote any fee chargeable under this Act shall 
Stamps to be impressed he impressed or adhesive, or partly impressed and 
or adhesive. partly adhesive, as the Governor-General of India 

in Council may, by notification in the Gazette of India, from time to time 
direct. 

Rules for supply, nnmbei, 27- Tlic Lt.cal Government may, from time 

renewal and keeping accounts to time, make rules for regulating — 
of stamps. 


(a) the supply of stamps to be used under this Act, 

(h) the number of stamps to be used for denoting any fee chargeable under 
this Act, 

(c) the renewal of damaged or spoiled stam])s, and 

{d) the keeping accounts of all stamps used under this Act : 

Pronded that, in the case of stamps used niulcr section three in a High 
Court, such rules shall be made with the concurrence of the Chief Justice of 
such Court, 

All such rules shall be published in the local official Gazette, and shall 
thereupon have the force of law.'^ 


28. No document which ought to bear a stamp under this Act shall be 
Stamping document^ inad- of any A’alidity, unless and until it is properly 

vertently received. stamped. 

But if any such document is, through mistake or inadvertency, received, 
filed, or used in any Court or office without being properly stanij)ed, the presid- 
ing Judge or the head of the office, as the case may he, or, in the case of a 
High Court, any Judge of such Court, may, if he thinks fit, order that such 
do<giment he stamped as he may direct ; and on such document being stamped 
'*cc6rdingly, the same and every proceeding relative thereto shall be as valid as 
if it had been properly stamped in the first instance. 

29. Where any such document is amended in order merely to correct a 

. j j j . mistake, and to make it confonn to the original in- 

Amended document, necessary to 

impose a fresh stamp. 

30. No document requiring a stamp under this Act shall be filed or acted 

^ , upon in any proceeding in any Court or office until 

CauMUatioii of stemp. cancelled. 


*0ee CalmtUa Gazette, April 2, 3873, p. 431 ; Bombay Government Gazette, Dec. 11, 
1878, p. 1010; N. W, P. Government Gazette^ Dec. 21 1872, p. 1374 ; Panjdb Govern- 
amt Gagette, June 11, 1874, p. 183 ; (joseife, August.3, 1872, part ia.; p. 11 ; 

BrUAzh Bwrma Gazette, May 24, 1873, pait ii., p. 112, 
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MISr^EUANEOUS.’i 

Such officer as the pourt or the h^d of tik office may from tiiije to time 
appoint shall, on receiving aoy such document, f(|*thwith effect such cancellation 
by punching out the figure-head so as to leave the .amount designated on the 
stamp untouched, and the part removed by punemng shall be burnt or otherwise 
destroyed. 

CHAPTER VI. 

Miscellaneous. 

31. i. Whenever an application or petition containing a complaint or 
Repayment of fees paid charge of an offence, other than an offence for which 

on applications to Criminal police-officers m.ny arrest without warrant, is presented 
Courts. to a Criminal Court, the Court, if it convict the ac- 

cused person, shall, in addition to the penalty imposed upon him, order him to 
repay to the complainant the fee paid on such application or petition. 

ii. In the case mentioned in section eighteen, the Court, if it convict the 
accused person, shall, in addition •to the penalty imposed upon him, order him to 
repay to the complainant the fee, if any, paid by the latter for the examination. 

iii. When the cojnphiinant has paid fees for serving processes in either of 
the cases mentioned in the first and second paragraidis of this section, the Court, 
if it convict the accused person, shall, in addition to the penalty imposed upon 
him, order him to repay such fees to the complaiii.nnt. 

iv. All fees ordei’ed to be repaid under this section may he recovered as 
if they were fines imposed by the Court. 

32. The Code of Civil Procedure, sections three hundred and eight 

Amendments of Act VIII hundred and nine, shall he read as if, for 

of 1859, sections 308, 309, the words ‘stamp-duty’ niul -stamps,’ the words 
371, 373. and figures ‘ fees (;hargeal)lc under the Court Fees’ 

Act, 1870,’ i^ere substituted ; section three linndrcd and seventy-one of the 
same Code shall he read as if, fortlie words ‘a stam]) of the value,’ the words 
‘the payment of the fee,’ were substituted ; and section three hundred and 
seventy-three of the same Code vsliall he read as if, for tlie words ‘on a stamp 
paper of the value,’ the words ‘ .ind shall he eliai-geahle with the fee,’ were 
substituted ; and as if for the words ‘ for the stamps,' the words ‘ the fees,* 
were substituted.* 

33. Whenever the filing or exhibition in a Criminal Court of a docu- 
Admission in criminal ca- meiit ill respect of which the proper fee has not been 

ses of documents for which paid is, in the opinion of the presiding Judge, neces- 
proper fee has not been paid, gaj-y to prevent failure of justice, nothing con- 
tained in section four or section six shall be deemed to prohibit such filing or 
exhibition. 

34. In the General Stamp Act, 1869^ section forty-eight shall he read 

as if for the words and figures ‘ Act No. XXVI of 
Rules for sale of stamps. IS d7 (to a nund tlfe laio relating to stamp^uties)' 
the words and figures ‘ The Court Fees’ Act, 1870,’ were substituted. 

35. The Governor-General of India in Council may from time to time, 
Power to reduce or remit by notification in the Gazette of India, reduce or 

fees. remit, in the whole or in any part of Britisli India 


See Act XVI of 1870. 
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all or aily^of the fees mentioia^l iu th^ first and second schedules to this Act 
annexed,! and may in like manner cancel or vary su(^ order. 

36. Nothing in Chapter II and V of this Act applies to the commis- 
Saving of fees to certain sioii^ payable to the Accountant-General of the High 
officers of High Courts. Court at Fort William, or to the fees which any 

officer of a High Court is allowed to receive in addition to a fixed salary. 


f In exercise of this power fees on the following documents have been remitted : — 

Copies of all documents furnished under the orders of any court or magistrate to any 
Government advocate or pleader or other person specially empowered in that behalf for the 
purpose of conducting any trial or investigation on the part of Government ‘ before any 
criminal court, and copies of all documents which any such advocate, pleader, or other 
person, is required to take in connection with any such trial or investigation for the use 
of any court or magistrate — No. 4366, dated Oct. 21, 1870. 

Bonds and other instruments executed by salaried officers of Government to secure the 
due performance of their duties, and given by the direction of any court or executive 
authority. [See Court Fees’ Act, sch. ii.. No. 6.] — No. 47, dated Jan. 6, 1871. 

Plaints, petitions for execution, and memoranda of appeal, filed in claims under Madnus 
Beg. VI of 1831, except plaints or petitions for execution, which are chargeable with a fee 
of 8 annas each, and memoranda of appeal, which are chargeable with a fee of 2 rupees each 
— No. 839, dated Jan. 31, 1872. 

Copies of final sentences or orders passed by criminal courts, which parties desirous 
of appealing from such sentences or orders are required by s. 416 of the Code of Criminal 
Procedure to file with their petition of appeal, provided that the party desirous of appealing 
is in confinement under the operation of the sentence or order at the time that he applies 
for a copy of the same. This exemption also extends, under the same circumstances, to 
copies of the judgment or reasons for passing or making such sentence or order as above — - 
No. 2620, dated April 5, 1872. 

Copies of settlement-records furnished to landholders and cultivators, but not certified 
by the signature of any jjubUc officer to be tme copies. (This does not apply to copies of 
judicial proceedings.) — No. 1906, dated Aug. 6, 1872. 

Petitions of appeal 2)resented to revenue-officers in accordance with s. 55 of Madras Act 
IV of 1871— No. 302, dated Jan. 17, 1873. 

In every c^ise in which the fee payable on the institution of a suit to enhance the rent 
of a tenant h.aving a right of occui)ancy woul(J. under the said Act, exceed the sum of 8 
annas, such fee shall be reduced the sum of 8 aiinas, whether such suit be brought against 
the tenant separately under Act X of 1859, or against several tenants collectively under 
8. 11 of Act XIV of 1863, provided that such suit is bi ought on or before the 1st day of 
May of the year following the agricultural year in which the revised assessments take effect 
in I'espect of the land on wdiich the enhancement is sought. This notification applies only 
to the districts of the North-Western Provinces, in which settlement-operations are now in 
progress, or have lately been concluded, or may hereafter be set on foot — Department of 
Agriculture, Revenue, and Commerce, No. 451, dated June 5, 1873, p. 520. 

1. Copy or translation of the charge furnished to an accused person under s. 190 
of Code of Criminal Procedure. 2. Copies of depositions furnished to accused persons 
■ inder s. 201 of the said code. 3. Copy of the judgment or order passed by a criminal 
court, and of a judge’s charge to the juiy, furnished under s. 276 of the said code to 
any person affected by such judgment or order, provided that such person is in jail, or the 
court, for some special reason, sees fit to grant such copy free of expense. 4. Copies of the 
examination of witnesses given to accused persons under s. 357 of the said code. 5. 
Copies of charges given to accused persons under s. 446 of the said code. 6. Copies of 
orders of maintenance given under s. 538 of the said code — Home Department, Judi- 
cial, No. 996, dated June 6, 1873. 

Applications presented to a collector for refund of the amount paid to Gbvemment for 
stamp^ paper, which has become spoiled or unfit for use, or is no longer required for use^ 
and on application for renewal of stamp-paper which has been spoiled or unfit for use — 
No. 3818, dated Dec. 19, 1873. 

fee payable (a) on the plaint in every suit instituted in the Province of Oudh after 
Jan. 80, 1874, to obt^ a declaratory decree in respect of an under-proprietory tenure 
where no consequential relief is prayed, and (5) on eveiy appeal presented after that date 
hk any 8U(di suit, whether instituted before or after the same date, has been reduced t» 
'8 annas — No. 801, dated Jan. 30, 1874. 
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The proper fee to be paid u|^ii the deposit in .any Jourt in the territories under the. 
goveinment of the Lieutenant-Gk>vemor of Jfengal d| rent not exceeding the sum of 
15 rupees shall be as follows : — 

Proper Fe/t. 

11 the amount deposited does not exceed Rs. 2-8 I ... ... One anna. 

K the amount deposited exceeds Rs. 2-8, but does not exceed Rs. 6 ... Two an-naa. 

If the amount deposited exceeds Rs. 5, but does not exceed „ 10 ... Four annas. 

If the amount exceeds Rs. 10. but does not exceed „ 15 . . Six annas. 

No. 1070, dated Feb. 12, 1874. 

Applications in writing, relating exclusively to the purchase of salt the property of 
Gk)vemment — No. 1293, dated Feb. 20, 1874. 

Plaints in summary suits brought before collectors under Madras Act VIII of 1865 — 
No. 511, dated March 6, 1874. 

Throughout the territories subject to the Governor of Fort Saint George in Council, 
the fees payable in suits by Government rayats for the recovery of land sold for arrears of 
revenue shall be reduced to the amount which would be payable if the value of the subject- 
matter were only the rent of the land payable for the year next before the date of present- 
ing the plaint — No. 4685, dated July 31, 1874. 

Copy of the judgment or order given by a criminal court under s. 464, Code of 
Criminal Procedure, to the accused person affected by such judgment or order, provided 
that such person is in jail, or that the court, for some special rea.son, sees fit to give such 
copy free of cost — No. 7317, dated Dec. 18, 1874. 


SCHEDULE I. 

Ad valorem fees. 


Number. 


Proper Feb. 


' i When the amount or value of the 
j subject-matter in dispute does 
■ not exceed five rupees 


1. Plaint or memo- 
randum of appeal (not 
otherwise provided for 
in this Act), presented 
to any Civil or Reve- 
nue Court, except 
those mentioned in 
section three.* 


When such amount or value ex- 
ceeds five rupees. For every five 
rupees, or pai*t thereof, in excess 
of five rupees, up to one hundred 
rupees 

When such amount or value ex- 
ceeds one hundred rupees, For 
every ten rupees, or part thereof, 
in excess of one hundred rupees, 
up to one thousand rupees 

When such amount or value ex- 
ceeds one thousand rupees. For 
every one hundred rupees, or part 
thereof, in excess of one thousand 
rupees^ up to five thousand rupees i 


Six annas. 


Six annas. 


Twelve annas« 


Five rupees. 


* To ascertain the proper fee leviable on the institution of a suit, see the table annexed 
to this schedule. 
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I — contiBwed. 


Ad valorem fees. 


Number. 


Plaint, &c. — J 
[continued). ] 




When such amount or value ex- 
ceeds five thousand rupees, For 
every two hundred and fifty 
rupees, or part thereof, in excess 
of five thousand rupees, up to ten 
thousand rupees ... 

When such amount or value ex- 
ceeds ten thousand rupees, For 
every five hundred rupees, or part 
thereof, in excess of ten tliousand 
rupees, up to tisyenty thousand 
rupees... 

When such ‘amount or value ex- 
ceeds twenty thousand rupees. 
For every one thousand rupees, 
or part thereof, in excess of 
twenty thousand rupees, up to 
thirty thousand rupees 

When such amount or value ex- 
ceeds thirty thousand rupees, For 
every two thousand rupees, or 
part thereof, in excess of thirty 
thousand rupees, up to fifty 
thousand rupees ... 

When such amount or value ex- 
ceeds fifty thousand rupees. For 
every five thousand rupees, or 
part thereof, in excess of fifty 
thousand nipces 


2. Plaint* in a suit 
for possession under 
Act Nok XIV of 1859 
{to pt'omde for the limi- 
tation of otiite), section 
fifteen. 


Provided that the maximum fee 
leviable on a plaint or memo- 
randum of appeal shall be three 
thousand rupees. 


3. [Repealed 
VIII of 1 871.] 



Proper Fee. 


Ten rupees. 


Fifteen rupees. 


Twenty rupees. 


Twenty rupees. 


Twenty-five 

rupees. 


A fee of one- 
half the 
amount pre- 
scribed in the 
foregoing 
scale. 


See Act XX of ]870. 
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SCHEDULE I— cou^iimied. 


Ad valorem fees. 

I 


Number. 


Proper Feb. 


r 

The fee levi- 

4. Application for 


able on the 

review of judgment, if 


plaint or 

presented on or after 

^ 1 

memoran- 

the ninetieth day from 


dum of ap- 

the date of the decree. 

J L 

peal. 


' 

One-half of 

5. Application for 

) 

the fee levi- 

review of judgment, if 

... 

able on the 

presented before the 

plaint or me- 

ninetieth day from the 

1 

morandiim of 

date of the decree. 

) ^ 

When such judgment or order is 
l)assed by any Ci^ il Court othej- 
than a High Court, or by the 
presiding ohicer of any Uevenuo 

aj^fieal. 


Court or Oilleo, or by any other 
Judicial or Executive Author- 
ity— 


6. Coi)y ftr trans- 

((/. j — If ihy aiiiouiit or value of the 


lation of a judgment 

subject-matter is lifty or less 


or order not being, or^ 

than fifty rupees 

Four annas. 

having the force of, a 

(i.) — If such amount or value ex- 


decree. 

ceeds fifty ruj>ees 

When such judgment or order is 

Fight annas. 


passed b}" a High Court 

One rupee. 


When such decree or order is made 
by any Civil Court otlur than a 
High Court, or by any Revenue 
Court — 


'■ 

(«.) — If the amount or value of 
the subject-matter of the suit 
wherein such decree or ordej’ 
is made is lifty or less tlian 


7. Copy of a de- 

fifty rupees. 

Eight annas. 

cree or order having 
the force of a decree. 

— If such amount or value ex- 


ceeds fifty rupees 

When such decree or order is made 

One rupee. 


by a High Court ... 

Four rupees. 


3 



18 


THE COURT FEfis’ ACT. 

SCH^DUL^ I— continued. 
Ad valorem fees. 


Number. 


8 . Copy of any 
document liable to 
stamp-duty under the 
General Stamp Act, 
1869, when left by any 
party to a suit or pro- 
ceeding in place of the 
original withdrawn. 



(a.) — When the stamp-duty charge- 
able on the original does not 
exceed eight annas. 


(ft.) — In any other case 


Proper Fee. 


The amount of 
the duty charge- 
able on the 
original. 


Eight annas. 


9. Copy of any re- ' 
venue or judicial pro- 
ceeding or order not 
otherwise provided for 
by this Act, or copy 
of any account, state- 
ment, report, or the 
like, taken out of any 
Civil or Criminal or 
Revenue Court or 
office, or from the 
office of any chief offi- 
cer charged with the 
executive administra- 
tion of a Division. 


For every three hundred and sixty 
words or fraction of three hundred 
I and sixty words 


Eight annas. 


10. Certificate of 
administration grant- 
ed mder Act No. XL 
of 1858 (for making 
better provision for the 
care of the persons and 
property of minors in 
the Presidency of Fort 
William in Bengal)^ 
or under Act No. XX 
of 1864 (for making 
better provision for the 
care of the persons , 
and property of minors 
in the Presidency of 
Bombay). 


If the amount or value of the pro- 
perty in respect to which such 
certificate is granted does not 
exceed five hundred rupees 


Five rupees. 


If such amount or value exceeds 
five hundred rupees, but not one 
thousand rupees ... ... Ten rupees. 


And for every one thousand rupees 
or part thereof, in excess of one 
thousand rupees ... 


Five rupees. 







SCHEDtTtB I. 

SCHEDULE I — continued. 

Ad valorem fees. 


T 


Number. 


11 . Probate of a 
will or letters of ad- 
ministration with or 
without will annexed. 

12 . Certificate 
granted under Act No. 
XXVII of 1860 (for 
facilitating the collec- 
tion of debts on suc- 
cessions^ and for the 
security of parties 
paying debts to the 
representatives of de- 
ceased persons')^ or 
under Bombay Regu- 
lation VIII of 1827 
{to provides for the 
formal recognition of 
Heirs, Executors, and 
Administrators, and 
for the appointment of 
Administrators and 
Managers of Proper- 
ty by the Courts), 


If the amount or value of the 
property* in respect of which the 
probate or letters or certificate 
shall be granted exceeds one 
thousand rupees 


Note. — The person to wliom any 
such certificate is granted, or his 
representative, shall, after the ex- 
piration o^ twelve months from the 
date of such certificate and there- 
after whenever the Coiii*t granting 
such certificate requires him so to 
do, file a statement on oath of all 
monies recovered or realised by 
him under such certificate. 

If the monies so recovered or 
realised exceed the amount of debts 
or other property as sworn to by 
the person to whom the certificate 
is granted, the Court may cancel 
the same, and order such j^erson to 
take out a fresh certificate, and pay 
the fee pre^^cribed by this schedule 
for such excess. 

In default of filing such state- 
ment within the time allowed, the 
Court may cancel the certificate.! 


Proper Feb. 


Two per cen- 
tum on such 
amount or 
value. 


* /. e., property of or to which the deceased was possessed or entitled. In the goods 
of George, 6 Beng. ap. 138. 

t That the certificate liable to cancellation remains in force until cancelled, see ft 
Mad. 135. 
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THE COURT PEES’ ACT. 


Table of rates of ad valorem feef leviable on the institution of suits. 


When the amount or value 

the suhject-niatter | But does not exreed | Proper Fee. 
exceeds 


5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

CO 

65 

70 

75 

80 

85 

90 

95 

100 

110 

120 

130 

140 

150 

160 

170 

180 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 


1 Rs. Rs. A. P. 

5 0 6 0 

10 0 12 0 

15 12 0 

20 18 0 

25 1 14. 0 

30 2 4 0 

35 2 10 0 

.40 3 0 0 

45 3 6 0 

50 3 12 0 

55 4 2 0 

60 4 8 0 

65 4 14 0 

70 5 4 0 

75 5 10 0 

80 6 0 0 

85 6 6 0 

90 6 12 0 

95 7 2 0 

. 100 7‘ 8 0 

110 840 

120 900 

130 9 12 0 

140 10 8 0 

150 11 4 0 

160 12 0 0 

170 12 12 0 

180 13 8 0 

190 14 4 0 

200 15 0 0 

210 ' 15 12 0 

220 16 8 0 

230 17 4 0 

240 18 0 0 

250 . 18 12 0 

260' 19 8 0 

270 20 4 0 

280 21 0 0 

290 21 12 0 





SCHEDULE I. 
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TahU of rates of ad valorjum feeSy Ac, — continued. . 


When the amount or value 
of the subject-matter 
exceeds 

A 

But does not exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

P. 

290 

300 

22 

8 

0 

300 

310 

23 

4 

0 

310 

320 

24 

0 

0 

320 

330 

24 

12 

0 

. 330 

340 

25 

8 

0 

340 

350 

26 

4 

0 

350 

360 

27 

0 

0 

3C0 

.♦ 370 

27 

12 

0 

370 

380 

28 

8 

0 

380 

• 390 

29 

4 

0 

390 

400 

30 

0 

0 

400 

410 

30 

12 

0 

410 

420 

31 

8 

0 

420 

430 

32 

4 

0 

430 

440 

33 

0 

0 

440 

450 

33 

12 

0 

450 

460 

34 

8 

0 

4C0 

470 

35 

4 

0 

470 

480 

36 

0 

0 

• 480 

.. 490 

36 

12 

0 

490 

500 

37 

8 

0 

500 

510 

38 

4 

0 

510 

520 

39 

0 

0 

520 

530 

39 

12 

0 

530 

540 

40 

8 

0 

540 

550 

41 

4 

0 

550 

560 

42 

0 

0 

560 

570 

42 

12 

0 

570 

580 

43 

8 

0 

5g0 

590 

44 

4 

0 

690 

600 

45 

0 

0 

600 

610 

45 

12 

0 

610 

620 

46 

8 

0 

620 

630 

47 

4 

0 

630 

640 

48 

0 

0 

640 

650 

48 

12 

0 

650 

660 

49 

8 

0 

660 

670 

50 

4 

0 

670 

680 

51 

0 

0 
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THE COURT PEES’ ACT. 


Table of rates of ad vcfforem fees, <fec. — continued. 


When the amount or value o^ 
the subject-matter 
exceeds 

But does not exceed 

Proper Fee. 

Bs. 

Bs. 

Bs. 

A. P. 

680 

690 

' 51 

12 0 

690 

700 . 

-52 

8 0 

700 

710 - J 

- 53 

4 0 

710 

720 

54 

0 0 

720 

730 

-54 

12 0 

730 

740 

-- -55 

8 0 

740 

750 

-56 

4 0 

750 

760. 

-57 

0 0 

760 

770 

-57 

12 0 

770 

. 780 

- 58 

8 0 

780 

790 

- 59 

4 0 

790 

800 

-60 

0 0 

800 

810 

-60 

12 0 

810 

820 

-61 

8 0 

820 

830 

- 62 

4 0 

830 

840 

63 

0 0 

840 

850 

-- 63 

12 0 

830 

860 - 

- . _ 64 

8 0 

860 

870 

65 

4 0 

870 

880 

66' 

0 0 

880 

890 

66 

12 0 

890 

900 

67 

8 0 

900 

910 

68 

4 0 

910 

920 

69 

0 0 

920 

930 

69 

12 0 

930 

940 

70 

8 0 

940 

950 

71 

4 0 

950 

960 

72 

0 0 

960 

970 

72 

12 0 

970 

980 

73 

8 0 

980 

990 

74 

4 0 

990 

1,000 

75 

0 0 

1,000 

1,100 

80 

0 0 

1,100 

1,200 

85 

0 0 

1,200 

1,300 

90 

0 0 

1,300 

1,400 

95 

0 0 

1,400 

1,500 

100 

0 0 

1,500 

1,600 

105 

0 0 

1,600 

1,700 

110 

0 0 







SCHXDULE I. 
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Table of raiea of ad valor&ijii fees, Jke. — continued. 


When the amount or value of 
the subject-matter 
exceeds 

But does not exceed 

Proper Pee. 

Bs. 

Rs. 

Rs. A. 

p. 

1,700 


115 

0 

0 

1,800 


120 

0 

0 

1,900 


125 

0 

0 

2,000 


130 

0 

0 

2,100 


135 

0 

0 

2,200 


140 

0 

0 

2,300 


145 

0 

0 

2,400 


150 

0 

0 

2,500 


155 

0 

0 

2,600 


160 

0 

0 

2,700 


165 

0 

0 

2,800 


170 

0 

0 

2,900 


175 

0 

0 

3,000 


180 

0 

0 

3,100 


185 

0 

0 

3,200 


190 

0 

0 

3,300 


195 

0 

0 

3,400 


200 

0 

0 

3,500 


205 

0 

0 

3*000 


210 

0 

0 

3,700 


215 

0 

0 

3,800 


220 

0 

0 

3,900 


225 

0 

0 

4,000 


230 

0 

0 

4,100 


235 

0 

0 

4,200 


240 

0 

0 

4,300 


245 

0 

0 

4,400 


250 

0 

0 

4,500 


255 

0 

0 

4,600 


260 

0 

0 

4,700 


265 

0 

0 

4,800 


270 

0 

0 

4,900 • 


275 

0 

0 

5,ooa 


285 

0 

0 

5,250 


295 

0 

0 

5,500 

5,750 

305 

0 

0 

5,750 

6,000 

315 

0 

0 

6,000 

6,250 

325 

0 

0 

6,250 

6,500 

335 

0 

0 
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THE COUBT fees’ ACT. 


TcMe of raies of ad valorem fees, &e. — continued. 


When the amount or value 





of the subject-matter 

But docs not exceed 

Proper Fee. 

exceeds 





Rs. 

Rs. 

\ 

Rs 

A. 

p. 

6,500 

6,750 

345 

0 

0 

6,760 

7,000 

355 

0 

0 

7,000 

7,250 

365 

0 

0 

7,250 

7,500 

375 

0 

0 

7,500 

7,750 

385 

0 

0 

7,750 

8,000 

395 

0 

0 

8,000 

8,250 

405 

0 

0 

8,250 

8,50p 

415 

0 

0 

8,500 

8,756 

425 

0 

0 

8,750 

9,000 

435 

0 

0 

9,000 

9,250 

445 

0 

0 

9,250 

9,500 

455 

0 

0 

9,500 

9,750 

465 

0 

0 

9,750 

10,000 

475 

0 

0 

10,000 

10,500 

490 

0 

0 

10,500 

11,000 

505 

0 

0 

11,000 

11,500 

520 

0 

0 

11,500 

12,000 

535 

0 

0 

12,000 

12,500 

550 

0 

0 

12,500 

13,000 

565- 

0 

0 

13,000 

13,500 

580 

0 

0 

13,500 

14,000 

595 

0 

0 

14,000 

14,500 

610 

0 

0 

14,500 

15,000 

625 

0 

0 

15,000 

15,500 

640 

0 

0 

15,500 

16,000 

655 

0 

0 

16,000 

16,500 

670 

0 

0 

16,500 

17,000 

685 

0 

0 

17,000 

17,500 

700 

0 

0 

17.500 

18,000 

715 

0 

0 

18,000 

18,500 

730 

‘ 0 

0 

18,500 

19,000 

745 

0 

0 

19,000 

19,500 

760 

0 

0 

19,500 

20,000 

775 

0 

0 

20,000 

21,000 

795 

0 

0 

21,000 

22,000 

815 

0 

0 

22,000 

23,00(1 

835 

0 

0 

23,000 

24,000 

855 

0 

0 

24,000 

25,000 

875 

0 

0 
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Table of rates of ad valorem fees, <kc. — continued. 


When the amount or value oJ 
the subject-matter 

exceeds j 

» 

But does not exceed 

Proper Fee. 

Rs. 

Es. 

Es. A. P. 

•25,000 

26,000 

895 0 0 

26,000 

27,000 • 

915 0 0 

27,000 

28,000 

935 0 0 

28,000 

29,000 

955 0 0 

29,000 

30,000 

975 0 0 

• 30,000 

32,000 

995 0 0 

32,000 

34,000 

1,015 0 0 

34,000 

.. 36,000 

1,035 0 0 

30,000 

38,000 

1,055 0 0 

38,000 

40,000 

1,075 0 0 

40,000 

42,000 

1,095 0 0 

42,000 

44,000 

1,115 0 0 

44,000 

46,000 

1,135 0 0 

46,000 

48,000 

1,1.55 0 0 

48,000 

50,000 

1,175 0 0 

50,000 

55,000 

1,200 0 0 

55,000 

60,000 

1,225 0 0 

60,000 

65,000 

1,250 0 0 

65,000 

70,000 

1,275 0 0 

70,000 

..75,000 

1,300 0 0 

75,000 

80,000 

1,325 0 0 

80,000 

85,000 

1,350 0 0 

85.000 

90,000 

1,375 0 0 

oo'ooo 

. 95.000 

1,400 0 0 

95,000 

1,00,000 

1,425 0 0 

1,00,000 

1,05,000 

1,450 0 0 

1,05,000 

1,10,000 

1,475 0 0 

1,10,000 

1,15,000 

1,500 0 0 

1,15,000 

1,20,000 

1,525 0 0 

1,20,000 

1,25,000 

1,550 0 0 

1,25,000 

1,30,000 

1,575 0 0 

1,30,000 

1,35,000 

1,600 0 0 

1,35,000 

1,10,000 

1,625 0 0 

1,40,000 

1,45,000 

1,650 0 0 

1,45,000 

1,50,000 

1,675 0 0 

1,50,000 

1,55,000 

1,700 0 0 

1,55,000 

1,60,000 

1,725 0 0 

1,60,000 

1,65,000 

1,750 0 0 

1,65,000 

1,70,000 

1,775 0 0 


4 
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THE COURT fees’ ACT. 


TahU of rates of ad va^em fees, dtc. — continued. 


When the amount or value , 
of the subject-matter 
exceeds 

But does not exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

p. 

1,70,000 

1,75,000 

1,800 

0 

0 

1,75,000 

1,80,000 

1,825 

0 

0 

1,80,000 

1,85,000 

1,850 

0 

0 

1,85,000 

1,90,000 

1,875 

0 

0 

1,90,000 

1,95,000 

1,900 

0 

0 

1,95,000 

2,00,000 

1,925 

0 

0 

2,00,000 

2,05,000 

1,950 

0 

0 

2,05,000 

2,10,00,0 

1,975 

0 

0 

2,10,000 

2,15,000 

2,000 

0 

0 

2,15,000 

2,20,000 

2,025 

0 

0 

2,20,000 

2,25,000 

2,050 

0 

0 

2,25,000 

2,30,000 

2,075 

0 

0 

2,30,000 

2,35,000 

2,100 

0 

0 

2,85,000 

2,40,000 

2,125 

0 

0 

2,40,000 

2,45,000 

2,150 

0 

0 

2,45,000 

2,50,000 

2,175 

0 

0 

2,50,000 

2,55,000 

2,200 

0 

0 

2,55,000 

2,(i0,000 

2,225 

0 

0 

2,60,000 

2,65,000 

2,250 

0 

0 

2,65,000 

2,70.000 

2,275 

0 

0 

2,70,000 

2,75‘,000 

2,300 

0 

0 

2,75,000 

2,80,000 

2,325 

0 

0 

2,80,000 

2,85,000 

2,350 

0 

0 

2,85,000 

2,90,000 

2,375 

0 

0 

2,90,','00 

2,95,000 

2,400 

0 

0 

2,95,000 

3,00,000 

2,425 

0 

0 

3,00,000 

3,05,000 

2,450 

0 

0 

3,05,000 

3,10,000 

2,475 

0 

0 

3,10,000 

8,15,000 

2,500 

0 

0 

3,15,000 

, 3,20,000 

2,525 

0 

0 

3,20,000 

3,25,000 

2,550 

0 

0 

3,25,000 

3,30,000 

2,575 

0 

0 

3,30,000 

3,35,000 

2,600 

0 

0 

3,35,000 

3,40,000 

2,625 

0 

0 

3,40,000 

3,45,000 

2,650 

0 

0 

3,45,000 ' 

3,50,000 

2,675 

0 

0 

3,50,000 

3,55,000 

2,700 

0 

0 

. 3,65,000 

3,60,000 

2,725 

0 

0 

3,60,000 

3,65,000 

1 

2,750 

0 

0 







SCHEDULE. I. 
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TahU of Tates of ad valorem fees, Ac, — continued. 

# ^ 


When the amount or* vaiuo 



of the subject-matter 

But does not faceed 

Proper Fee. 

exceeds 


Rs. 

Rs. 

Rs. A. P. 

3,65,000 

3,70 000 

2,775 0 0 

3,70,000 

3,75,000 

2,800 0 0 

3,76,000 

3,80,000 

2,825 0 ,0 

3,80,000 

3,85,000 

2,850 0-#*^ 
2,875 0 ‘0 

3,85,000 

3,90,000 

3,90,000 

3,95,000 

2,900 0 0 

3,95,000 

4,00,000 

2,925 0 0 

4,00,000 

. 4,05,000 

2,950 0 0 

4,06,000 

4,10,000 

2,975 0 0 

4,10,000 

•••••••••• 

3,000 0 0 


SCHEDULE II. 
Fixed Fees, 


NU31BER. 


I. Applicjftion * or pr- 
tition ... 


(a.) — W«ltpii prrsontccl to any officer 
of the Customs or Excise 
l)o])artTnent or to any Magis- 
trate by any person having 
dealings with the Govern- 
nfent, and when tlie subject- 
melter of such application 
relates exclusively to those 
dcfiliiigs ; 

or when presented to any officer 
of Land Revenue by any 
person holding temporarily- 
settled land under direct en- 
gagement with Government, 
and when the subject-matter 
of the application or ])etition 
.relates exclusively to such 
•engagement ; 


Proper Fee. 


^ One anna. 


In writing, 2 N. W. P. 418^ 
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THE COURT fees’ ACT 


SCHEDULE II — continued. 

Fixed Fees. 


■ ■ r. 

Number. 


Proper Fee. 


1. Application or peti- 
tion — [continved ) . . . 


or when presented to any Mu- > 
nicipal Commissioner under 
any Act for the time 
being in force for the conser- 
vancy or improvement of any 
place, if the application or 
petition relates solely to 
such conservancy or improve- 
ment : 


or when presented to any Civil 
Court * other than a princi- 
pal Civil Court of original 
jurisdiction, or to any Can- 
tonment Magistrate sitting 
as a Court of Civil Judica- 
ture under Act No. Ill of 
1851), or to any Court of 
Small Causes constituted un- 
der Act No. XI of 1865, or 
under Act XVI of 1868, sec- 
tion twenty, or to a Collector 
or other officer of revenue in 
relation to any suit or case in 
wliicli the amount or value 
of the subject-matter is less 
than fifty rupees ; 


L ^ One anna, 


or when presented to any Civil, 
Criminal, or Hevenue Court, 
or to any Board or executive 
officer for the purpose of 
obtaining a copy or trans- 
lation of any judgment, 
decree, or order passed by 
such Court, Board, or officer, 
or of any other documentf 
on record in such Court 
or Officer. 


7 Bomb. A. C. J. 109. 


1 t 6 Beng ap. 137. 






SCHEDULE II. 


29 


SCHEDULE II — continued. 


FixecV^ees. 

Number. 

I 

Proper Fee. 

1. Application or 
petition — (continued ) . . . 

(A). When containing a com- 
plaint or charge of any of- 
fence other than an offence 
for which police-officers may, 
under the Criminal Procedure 
Code, arrest without warrant, 
and presented to any Criminal 
Court ; 

J 

Ei^ht annas. 

► ° 

• 

or j?hen presented to a Civil, 
Criminal, or Revenue Court, 
or to .a Collector, or any 
revenue officer having juris- 
diction equal or subordinate 
to a Collector, or to any 
Magistrate in his execu- 
tive capacity, and not 
otherwise provided for by 
this Act ; 

t 

^ Eight annas. 

» 

or to deposit in Court revenue 
or rent ; 

• 

« 

or for dctemiination by a 
Court of the amount of 
compensation to be paid 
by a landlord to his tenant. 




(f.) — When presented to a Chief 
Commissioner or other 

chief controlling revenue 
or executive authority, or 
to a Commissioner of Re- 
venue or Circuit, or to any 
chief officer charged with the 
executive administration of 
a Division, and not other- 
wise provided for by this Act 

One rupee. 


(fl?.) — When presented to a High 
Court 

Two rupees. 
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THE COURT fees’ ACT. 


SCHEDULE II — continued. 
Fixed Fees. 


Number. 


2. Application for 
leave to sue as a pauper 

3. Application for 
leave to appeal as a 
pauper ... 


4. Plaint or memo- 
randum of a])p(ial in a 
suit to obtain possession 
under Act No. XVJ 
of 1838, or Bombay 
Act No. V ofl8()4(^o 
give Mdmlatddrs* Courts 
jurisdiction in certain 
cases to maintain exist- 
ing ' possession, or to re- 
store possession to any 
party dispossessed other- 
wise than by course of 
law) 

6. Plaint or memo- 
randum of appeal in a 
suit to establish or dis- 
})rove .*1 right of occu- 
pancy ... 

6. Bail-bond or other 
instrument of obligation 
not otherwise f)rovided 
for by tliis Act, when 
given by the direction of 
any Court or executive 
authority 

7. Undertaking un- 
der section forty-nine of 
the Indian Divorce Act. 



Proper Fee. 


Eight annas. 


One rupee. 


Two rupees. 


Eight annas. 





SCHEDULE II. 
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SCHEDULE II — continued. 

Fix^d Fees. 


Number. 


Proper Feb. 

8. Petition of ob- 
jection to assessment 
under tlie Indian Income 
Tax Act... 


Two rupees. 

9. Petition of ap- 
peal under the Indiiin 
Income Tax Act, sec- 
tion twenty-one 

• • 

• 

.. 

One rupee. 

10. Miikhtariiiiiija 

Dr Wakalatnama. 

When presented for the conduct 
of any one case — 


9 

(a) — to any Civil or Criminal Court 
other than a High Court, or 
to any Revenue C(mrt, or to 
any CJol lector or Magistrate, 
or ot'fier executi^'e officer, ex- 
cept such as arc mentioned 
in clauses (h) and {c) of this 
Number 

Eight annas. 


(Z») — to a Commissioner of Reve- 
nue, Circuit, or Customs, or 
to any officer charged with 
the executive administration 
of a Division, not being the 
chief revenue or executive 
authority 

One rupee. 


(c) — to a High Court, Chief Com- 
missioner, Board of Reve- 
nue, or other chief controll- 
ing revenue or executive au- 
thority 

Two rupees. 
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THE COURT fees' ACT. 


SCHEDULE II— continued. 
Fixed Fees. 


Number. 


Proper Feb. 


11. Memorandum 
of appeal when the ap- 
peal is not from an or- 
der rejecting a plaint, or 
from a decree or an or- 
der having the force of 
a decree, and is jire- 
sentod — 


12. Caveat 

13. Application un- 
der Act No. X of 1859, 
section twenty-six, or 
Bengal Act No. VI of 
1862; section nine, or 
Bengal Act No. VI II 
of 1869, section thirty- 
seven. 

14. Petition in a 

suit under the Native 
Converts’ Marriage Dis- 
solution A(*t, 1866 ... 

15. Plaint or me- 
morandum of appeal in 
a suit TO obtain posses- 
sion ol d wife. 

16. Administration- 
bond 


(a.) — ^to any Civil Court other 
than a High Court, or to 
any Revenue Court or execu- 
tive officer other than the 
High Court or chief controll- 
ing revenue or executive 
authority 

{h .) — to a High Court or Chief 
Commissioner, or other chief 
controlling executive or rove- 
^ nue authorrity ... 




Eight annas. 


Two rupees. 


Five rupees. 


17. Plaint or memo— I 
randum of appeal in each 
of the following suits: — 
i. to alter or set 
aside a siunmary decision 
or order of any of the 
Civil Courts not estab- 
lished by Letters Patent 
or of any Revenue , 
Court : 


Eight rupees. 





SCHCDtTLE 11. 

SCHEDULE II — conclued. 

Fixed F^ea. 


Number. 


ii. to alter or cancel - 
any entry in a register of 
the names of proprietors 
of revenue-paying es- 
tates : 

iii. to obtain a de- 
claratory decree where 
no consequential relief is 
prayed : 

iv. to set aside an 
award ; 

V. to set aside an 
adoption ; 

vi. every other suit 
where it is not possible L 
to estimate at a money- 
value the subject-matter 
in dispute, and which is 
not otherwise provided 
for by this Act 

18. Application un- 
der section three hun- 
dred and twenty-six of 
the Code of CiVil Proce- 
dure 

19. Agreement un- 
der section three hun- 
dred and twenty-eight of 
the same Code ... ^ 

20. Every petition ' 
under the IndiaiiDivoj ce 
Act except petitions 
under section forty -four 
of the same Act, and 
every memorandum of 
appeal under section - 
fifty-five of the same 
Act 

21. Plaint or memo- 

randum of appeal under 
the Parsi Marriage and 
Divorce Act, 1865 ... . 


ss 


Proper Fee. 


Ten rupees. 


Twenty rupees. 


SCHEDULE III.— Repealed by Act XIV of 1870. 
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ABATBJIENT OF BENT— 

Computation of fee in suit for, s. 7, par. 
xi, cl. /. 

ACCOUNT— 

Fee on a copy of, sch. i.. No. 9. 

ACCOUNTANT-GENERAL— 

Of Ir'jEjh C'jurt p.t Ei^rt William, saving of 

cr*illlli.s-ioU to, !J. oO. 

C - itioii of i’oe in Fuit for, s. 7, par. iv., 

Of Kt'i-'nps niuTer this Act, s. 27. 
ADDITIONAL FEE— 

Whojo iv‘tb pivnitH or market- value wrong- 
ly csHraalod, fi. 10. 

Wljcro mesne- profits decreed exceed i»rofits 
claimed, s. 11. 

Where icspoiident takes ohjection to unap- 
penlodpartof decree, s. 16. 

ADMTNTSTliATjON— 

See Cart! finite Letters u/ A f ministration. 

ADMINISTRATION-BOND— 

Fee on, sell, ii.. No. 16. 

.ADMISSION— 

In criiiiiiial cases of instruments for which 
proper fee has not been paid, s. 33. 

ADOPTION— 

Fee in suit to set aside, ech. ii., No. 1 7, par. 

V. 

ADVOCATES— 

Of high courts need not file muklitfimdxnaB, 
Bch. iii., part 2. 

AFFIDAVIT— 

Made for immediate purt^oae of being pro- 
due d in court, a])plication rcsf^ectiiig, not 
ex( npt, B. 19, par. xiv. 

AGENT— 

See Authority., 

AGREEMENT- 

Under Code of Civil Procedure, b. 328, fee 
on, Bch. ii, No. 19. 

ANNUITX"— 

Computation of fee in suit for arrears of, s. 
7, par, i 

Computation of fee in Buits for, a. 7, par. ii 
APPEAL— 

See Memorandbinh of AjppeaZ. 
APPELLANT-- 

Maybe required, to pay additional fee in 
case of wrong Taluatio% a. pej^ S. 


APPLICATION— 

Relating to supply of water for irrigation, 
exempt, s. 19, par. x. 

Respecting offence to police, head of village, 
or village-police, exempt, b. 19, par. xvi. 
For review of judgment, Bch. i. Nos. 4 and 

5 . 

To court, collector, or magistrate in his exe- 
cutive capacity, fee on, sch. ii., No, 1, par. 

6 . 

Fee on miscellaneous, sch. ii. No. 1. 

For leave to sue as a pauper, sch. ii., No. 2. 
For leave to appeal as a pauper, sch. ii.. No. 

Under Code of Civil Procedure, s. 326, fee 
on, sch. ii., No. 18. 

ARBITRATION— 

Fee on agieement to refer to, sch. ii.. No. 
18. 

ARREARS— 

Of maintenance or annuities, computation 
of fee in suit for, s. 7, par. i. 
ASSESSMENT— 

Under Iiicoruc-t.ax A.ct, fee on petition of ob- 
jection to, Bch. ii.. No, 8. 

ASSIGNEE— 

.Of land-revenue, e. L vrf revenue. 
ATTACHMENT 0/ ' . ^ N 0— 

Comiiutation of iwo ui emus to set adside, b. 
7, par. viii. 

ATTORNEYS— 

Fees to, Baved, b. 3. 

AUTHORITY— 

To an agent to distrain, exempt^ b. 19, par. 
xiii 

AWARD— 

Fee in suit for spedfic i>ei{oriBaaoe of^ e. 7, 
par. X, cl. d. 

Fee in suit to set aside an, sch. iL,. No. X7, 
par, iv. 

BAIL-BOND-r- 

In criminal case, exempt, s. 19, par. xv. 
Given by direction of court or executive 
authority, fee on, sch. ii., No. 6. 

BENEFIT— 

To arise out of land, see JEaaemeKL 
BOAltD OF REVENUE— 

Exemption of certaifi applications to, Si 19, 
par. ix. 

Mukhtdmdiaa pr ese nt ed to, u., No. 10, 
par. c, 
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BOMBAY PRESIDENCY— 

Ootnputation of fee ib suit iot (ibBseMion of 
land in, e. 7, par. t. 

BOND— 

Bee Adininistrd^i&n-hond, Bail-bond. 

BURNING— 

See Destruction. 

CANAL— 

See Irrigation. 

CANCELLATION— 

Of starnn, s. 30. 

Of certificate under Act XXVII of 1 800, or 
Bombay Regulation VIII of 1827, sch. i., 
No. 12, note. 

CANTONMENT MAGISTRATE— 

Sitting as court of civil j adicature, fee on 
application t^ sell, ii., No. 1. 

CAVEAT— 

Fee on, sch. ii., No. 12. 

CEBTTPTGATR- 

Of administriition Act XL of 185S, 

fee on, sch. i . N ». 10. • 

Of admiiiistrafou under Act XX of 1SG4, 
fee on, i6., ih. 

Under Act XXVII of 1860, fee on, sell, i., 
No. 12. 

Under Bombay ReguHtion VITI of 1827, 
fee on, sch. i., No. 12. 

CHARGE— 

Respecting offence laid before police, head 
of village, or village- police, exempt, s. 19, 
par. xvi. 

Fee on application containing, sch. ii., No. 
1, par. 6. ^ 

CHAUKIDARI ASSESSMENT— .* 
Exemption of petition of appeal against, s. 
19, par. xxi. 

CHIEF COMMISSIONER— 

Fee on application or petition to, not other- 
wise provided for, sch. ii., No. 1, par. c. 
Mukhtilrn^ma presented to, sch. ii., No. 10, 
par. c. 

Memorandum of appeal to, sch. i., No. 1 ; 
sch. ii.. No. 11, par. a. 

CHIEF CONTROLLING REVENUE AU- 
THORITY— 

May give orders as to number of peons in 
revenue courts, s. 23. 

Application to, sch. ii.. No. 1, par. c. 
Waik^atnima presented to, sch. ii., No. 10, 
par. c. 

Memorandum of appeal presented to, sch. 
ii.. No. 11, par. a. 

CHIEF JUSTICE— 

To decide questions referred to hiQi as to 
fee, s. 5. • 

Hay deleg ite this power to puisne judge, ih. 
To declare who shall be taxing-officer, ih. 

To concur in rules as to supply, renewal 
and keeping accounts of stamps used in 
high court, s. 27. 


UHOTA-NAGPORE ACT— 

Exemption of petition to special eommis- 
sioner under s. 19, par. xxiii. 

CIVIL COURT— 

Fee dh memorandum of appeal to, sch. \ , 
No. 1 ; sch. ii., No. 11. 

Fee on miscellaneous application to, sch. 
ii.. No. 1. 

Inferior to a disti-ict court, fee on applica- 
tion to, sch. ii., No. 1, par. a. 

CLERK OF PRESIDENCY SMALL CAUSE 

COURT— 

To decide questions as to fees, s. 5. 

May refer to first judge, ib. 

CODE OF CIVIL PROCEDURE— 

Section 9, saved, s 17. 

Section 180 amended, s. 10, par. iii. 

Amendment of ss. 308, 309, 371, 373, s.*^32. 

COLLECTOR— 

(Madras Presidency), exemption of plaints 
in ceitain suits before, s. 19, par. vii. 

Making settlement of land-revenue, exemp- 
tion of certain applications to, s. 19, par. 
ix. 

Of district to fix number of peons in reve- 
nue courts, s. 23. 

Fee on apnlication to, where value of sub- 
ject-matter is less than rupees 50, sch. ii., 
No. 1, par. a. 

COMMENCEMENT— 

Of Act, s. 1. 

COMMISSION— 

In order to ascertain nett profits or market- 
value, R. 9. 

To accountant-general of high court, Port 
William, s. 36. 

COMMISSIONER— 

Application to, for leave to appeal as a 
pauper, sch. ii.. No. 3. 

Of customs, mukhtarnslina to, sch. ii., No. 
10, par. b. 

Of revenue, exemption of ceitain applications 
to, s. 19, par. ix. 

Of revenue or circuit, fee on application or 
petition to, and not otherwise provided for, 
sch. ii.. No. 1, par. c. 

Of revenue or circuit, mukhtdmdma pre- 
sented to, sell, ii., No. 10, par. b. 

See Commissioner. 

COMPENSATION— 

Computation of fee in suit for, s. 7, par. i. 

Under Land-acquisition Act, fee on memo- 
randum of appeal against order as to, 

B. 8. 

Exemption of certain applications for, A 
19, par. xxii. 

To be paid by landlord to tenant, fee on 
application to determine, sch. ii., No. 1, 
I>ar. b. 

COMPLAINANT— 

See Written Examination. 
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COMPLAINT— 

By public servant, municipal officer, or rail- ' 
way-servant, exempt, s. 1 9, par. xviii. 
Application containing a, sch. ii., No. 1, 
par. h. 

Of offence for which police may arrest with- 
out warrant, sch. ii.. No. 1, par. h. 

See Puhlic t^ercant.- 

COMPUTATION— 

Of fees payable in certain suits, s. 7. 

CONDITIONAL SALE— 

Computation of fee in suit to make absolute, 
8. 7, par. ix. 

CONFIRMATION— 

Of rules as to process-fees, s. 20. 

CONSERVANCY— 

See Manicipal Commissioners. 

CONTRACT— 

See Specific Performance. 

COPY— 

Of judgment or order not having force of 
decree, fee for, sch. i., No. 6. 

Of decree or order liaving force of decree, 
sell, i., No. 7. 

Of document liable to duty under General 
Stamp Act when left by a party in place 
of original withdi'avvn, sch. i., No. 8. 

Of revenue or judicial proceeding not othcr- 
vidse provided for, sch. i., No. 9. 

Of account, &c., taken out of any court or 
office, ib., ib. 

Of judgment, decree, order or record, api*li- 
cation for, sch. ii., No. 1, pax. a. 

COSTS— 

See Undertaking. 

COUNTERPART— 

Of a lease, computation of fee in suits for, 
8. 7, i»ar. xi. , cl. a. 

COURT OF SMALL CAUSES— 

(Mofussil), number of peons in, s. 22. 

Fee on application to, sch. ii., No. 1, par. a. 
In presidency- towns, levy of fees in, ss. 3, 25. 

CULTIVATION— 

Exei" >tiou of certain applications for leave 
‘ to extend, s. 19, par. xi. 

CUSTOMS OFFICER— 

Fee on ajjplicatiou to, sch. ii., No. 1, par. a. 

DAMAGES— 

Computation of fee in suit for, s. 7, par. i 

DECLARATIONS- 

Mentioned in Code of Civil Procedure, ss. 
118 and 164, exempt, s. 19, par. ii. 

DECLARATORY DECREE— 

‘ And cons^uential relief, fee in suit for, s. 
7, par. iv., cl. c. 

Where no consequential relief, is prayed, 
fee in suit for, ii, No. 17, par. iii 

DECREE— 
gee A’MCtttien, 


I DEPOSIT— 

' Of revenue or rent in court, fee on appli- 
! cation or petition for, sch. ii., No. 1, par. h. 

: DESTRUCTION— 

! Of part of stamp removed by punching, 

! s. 30, 

DIFFERENCE— 

As to necessity or amount of fee, procedure 
in case of, s. 5. 

DISMISSAL- 

Of suit unless additional fee is paid, s. 10, 
par. ii. ; s. 11. 

DISTRESS— 

See Anlkority. 

DISTRICT COURT— 

Applicatioiia to, sch. ii., Nbs. 1, 3. 

DISTRICT RANCH AYAT3— 

Prcsid.^.ncy), exemption of plaints 
and i)rocesbes in suits before, s. 19, par, vi. 

DIVORCE ACT— 

F ee on petition and memorandum of appeal 
under, scb. ii., No. 20. 

DURESS— 

Exemption of petition by person in, s. 19, 
par. XV ii. 

EASEMENT— 

Computation of fee in suit for, s. 7, par. iv., 
cl. e. 

EJECTMENT— 

See Notice of Ejectment^ Occupancy. 
ENHANCEMENT— 

Of rent of occupancy-tenant, computation 
cf fee in suit for, s. 7 , par. xi., cl. h. 
Exem])ti()n of application for service of notice 
of, B. 19, par. xii. 

ESTATE— 

Deiined. s. 7 , par. v., cl. d. 

Suits for, or for part of an, s. 7, par. v., 
cl.s. cr, &, d. 

EXCISE-OFFICER— 

Fee on application to, sch. ii., No. 1. 

EXECUTION— 

Of decree stayed where mesne-profits ascer- 
tained exceed profits claimed, s. 2, par. ii. 
Of militaiy court of requests, petition for, 
exempt, s. 19, par. iv. 

EXECUTIVE OFFICER— 

Memorandum of appeal to, sch. iL, No. 11. 

EXHltilT— 

Exemption of first application in respect of, 
B. 19, par. xiv. 

EXTENT— 

Of Ast, s. 1. 
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FEES— 

In high courts on their original sides, bs.«| 

3, 26. 

In high courts on their appellate sides, ss. 

4, 25. 

In presidency small cause courts, ss. 3, 25. 

In other courts and in jmblic offices, ss. 6, 25. 

On -written examinations of complainants, s. 
18. 

For serving process, s. 20. 

Repayment of certain, s. 31. 

Which officers of high coiu*t are allowed to 
receive in addition to salary, saved, s. 36, 

FIRST APPLICATION— 

For summons, when exempt, s. 19, par. xiv. 

FIRST JUDGE— j 

Of presidency small cause court to decide 
questions as to fees, s. 5. 

FORECLOSURE— 

Computation of fee in suit for, s. 7,*par. ix. 

FORESTS— 

Exemption of application for j)ermission to 
cut timber in Government, s. 19, par. xix. 

GARDEN— 

Computation of fee in suit for possession of, 
s, 7, par. V., cl. c. 

GOVERNOR-GENERAL IN COUNCIL— 

To sanction rules as to coats of processes, s. 20. 

To approve rules as to number of peons in 
civil courts, s. 22. 

To a[>prove rules as to number of peons in 
revenue courts, s. 23. 

May direct whether stamps shall be impress- 
ed or adhfcfive, s. 26. , 

May reduce or remit fees, s. 35. • 

HEADS OF VILLAGES— 

Exemption of petitions, &c., to, respecting 
offence, s. 19, par. xvi. 

HIGH COURTS— 

On the original side, levy of fees in, ss. 3, 
.25. 

In extraordinary and appellate jurisdictions, 
fees on instruments tiled in, s. 4. 

In jurisdiction as courts of reference or revi- 
sion, ib. 

To make rules as to process-fees, s. 20. 

To approve number of peons in district and 
subordinate courts, s. 22. 

Saving of fees to certaiu officers of, s. 36. 

Fee on memorandum of ajjpeal to, sch. i., 
No. 1 ; sch. ii., No. 11. 

Applications to, sch. ii.. Nos. 1, 3. 

Mukhtdmdma presented to, sch. ii.. No. 10. 

See Accoimtant-Oeneral, Advocates, Attorneys, 
Chief Justice, Fees, Sheriff. 

HOUSES— 

Computation of fee in for, s. 7, par. v., 
cl. e. 

;rMPROVEMENT— 

Sm Compensation, Munk Commissioners. 


JNAM LAND— 

• Computation of fee in suit fot, s. 7, par. y., 
cl. c. 

INCOME-TAX ACT— 

Fee ofi objection to petition against assess- 
ment under, sch. ii.. No. 8. 

Fee on petition of appeal under, sch. ii., No. 
9. 

INJUNCTION— 

Couipuhition of fee in suit for, s. 7, par. iv., 
cl. d. 

INSTRUMENT— 

Of obligation given by direction of court or 
executive authority, fee on, sch. ii., No. 6. 

IRRIGATWN— 

Ex'Uiiplioii of a]>plications for water for, s. 
19, par. X. 

JOINT FA:IILY PROPERTY— 

Compuiarinn of fee in suit to enforce a right 
to share in, s. 7, par. iv., clause 6. 

JUDICIAL PROCEEDING— 

See Copy. 

LAND— 

Computation of fee in suit for possession of, 
B, 7, par V. 

See Attachment^ Easements, Indm Land, 
Relintialsh merit. 

LANDLORD AND TENANT— 

Computiitiou of fee in certain suits between, 
s. 7, par. xi. 

See Abatement, Authority, Compensation, 
CouttUrpart, Enhancement, Lease, Notice 
of Ljeitment, Occupancy. 

LAND REVENUE— 

Suit for interest of assignee of, s. 7, par. vii., 
Suit to set aside attachment of interest in 
ib., ])ar. viii. 

Fee on application by holder of temi^orarily- 
settled land to officer of, sch. ii., No. 1. 

LEASE— 

Fee in suit for specific performance of con- 
tract of, s. 7, par. x., cl. c. 

Computation of fee in suit for delivery of, 
s. 7, par. xi., cl. c. 

See Counterpart. 

LETTERS OF ADMINISTRATION— 
Exempt where property d«)es not exceed ru- 
pees 1,000, s. 19, par. viii. 

Fee on, sch. i.. No. 11. 

LOCAL GOVERNMENT— 

To confirm rules as to process-fees, s. 20. 

To approve number of peons in civil courts 
and in revenue courts, ss. 22, 23. 

To make rules for supply, number, renewal, 
and keeping account^ of stamps, s. 27. 
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haoistrate;— 

Application to, relating to dealings ttith 
Government) sch. ii.) No. 1, par. a. 

Of a district to fix number of peons to be 
employed in his court, s. 22. , 

In his executive capacity, fee on application 
to, sch. ii., No. 1, par. b. 


MAINTENANCE- 

Computation of fee in suit for arrears of, s. 
7, lar. i. 

Computation of fee in suit for s. 7, par. ii 


MARKET-VALUE— 

Foe to be computed by reference to, s. 7, 
paras, iii. and v., els. d, e. 

Power to ascertain, s. 9. 

Procedure in case of wrong estimation of, s. 10. 


MEASUREMENT OF LAND- 
Feeon application for, sch. ii., No. 13. 


MEMORANDUM OF APPEAL - 

Not otherwise provided for, fee on. sch. i.. 
No. 1. 

In suit for possession under Limitation 
Act, sch. i, No. 2. 

In suit for possession under Act XVI of 
1838, or Mdmlatdiirs’ Act, sch. ii., No. 4. 

In suit to establish or disprove right of 
occupancy, sch. ii., No. 5. 

When not from order rejecting plaint or 
from a decree, sch. ii.. No. 11. 

In suit to obtain possession of a wife, sch. 
ii.. No. 15. 

In suit to alter or set aside summary de- 
cisions, sch. ii.. No. 17, par. i. 

In suit lo alter or cancel entry in regi?ler of 
names of proprietors of revenue-piying 
estates, ib., par. ii. 

To obtain a deularatoiy decree where no 
conseipiential relief is piayed, i6., par. iii. 

To set aside an award, ?V>., par. iv. 

To set aside an ado])tion, ih , par. v. 

In other suits where subject-matter cannot 
be estimated, and which are not otherwise 
provided for, i6., jiar. vi. 

Under Pdrsi Mairiage Act, sch. ii., No. 21. 

MESNE-PROFITS— 

Proced ne in suits for, where profits decreed 
exceed profits claimed, s. 11. 

Procedure in suits for, where profits ascer- 
tained in execution of decree exceed 
profits claimed, ib. 


MILITARY COURT OF REQUESTS— 
Exemption of plaint presented to, s. 19, par. 
iv. 


MISTAKE - 

Refund where court reverses or modifies its 
former decision on ground of, s. 15. 

Stamping insufficiently stamped document 
veceiv^ by, s. 28. 

Doeument amended to correct, s. 29. 

MOFUSSIL COURTS— 

fees on uutrumentB filed, exhibited, or re- 
mrded in, a. 6. 


MONEY— 

' Fee payable in suits for, a. 7, pot. i. 

Due by Government, exemption of appHca- 
tion for, s. 19, par. xx. 

MORTGAGE— 

Fee in suit for specific performance of con- 
tract of, B. 7, par. x., cl. h. 

See Conditional Sale^ Foreclosure, Redemption. 

MOVEABLE PROPERTY- 
Having a market- value, computation of fee 
in suit for, s. 7, par. iii. 

Having no market- value, computation of fee 
in suit for, s. 7, par. iv., cl. a. 

MUKHTARNAMA— 

Fee on, sell, ii.. No. 10. 

Advocates of high court need not present, 
sell. iii. , part 2. 

See Power-of-Attw'^ney. 

MULTIFARIOUS SUIT— 

Feu on plaint or memorandum of appeal in, 
. s. 17. 

MUNICIPAL COMMISSIONERS— 

Fee on applications to, relating to conser- 
vancy or improvement, sch. ii., No. 1, 
cl. a. 

MUNICIPAL OFFICER— 

Exemption of complaint by, s. 19, par. 
xviii. 

MUNICIPAL TAX— 

Exemption of petition of appeal against, s. 
19, par. xxi. 

NATIVi-: CONVERTS’ MARRIAGE DIS- 
SOLUTION ACT— • 

Fee* on petition in suit under, sch. ii,. 
No. 14. 

NETT PROFITS— 

PtiW-T to ascoi'tain, s. 9. 

I’roceduru in case of wrong estimation of, s. 

10 . 

NEXT FRIEND— 

See Undertaking. 

NON-COMMISSIONED OFFICER— 

See Foivcr-jf- Attorney. 

NOTICE OF EJECTMENT— 

Comput<atiou of fee in suit to contest, s. 7, 
par. xi., cl. d. 

NUMBER OF STAMPS— 

To be usod, s. 27, cl. b. 

OBLIGATION— 

See Bail-bond, Instrument, 

OCCUPANCY— 

Of land from which tenant has been i]l&> 
gaily ejected, fee in suit for, s. 7, par. id., 
cl. e. 

OCCUPANCY-RIGHT— 

Fee on plaint in suit to estalfiuh isc 
Boh. ii., No. 6. 
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OFFICER IN ARMY— 

See Power-of-Attorney, « 

PARSI MARRIAGE ACT— 

Fee on plaint or memorandum of appeal un< 
der, Bch. ii., No. 21. 

PAUPER APPEALS— 

Fee on application for leave to bring, scb. 

11., No. S. 

PAUPER SUIT— 

Fee on application for leave to bring, scb. 

11.. No. 2. 

PEONS— 

Rules for remunerating, s. 20, par. iii. 

Number of, in di.strict, subordinate, and mo- 
fussil small cause courts, s. 22. 

Number of, in revenue courts, s. 23. 

PERIODICAL PAYMENT— 

Computation of fee in suit for arf&ars of, 
B. 7, par. i. 

Computation of fee in suit for, s. 7, par. ii 

PETITION— 

For execution of decree of a military court 
of requests, exempt, s. 19, ])ar. iv. 

Respecting offence, to police, head of village, 
or village- police, exempt, s. 19, par. xviii. 

Under 14 & 15 Vic., c. 40, s. 5, or Act V 
of 1852, s. 9, exempt, ih , par. xxiv. 

Under Registration Act, for summary en- 
forcement of obligations, sell, i., No. 3. 

To court, collector, or magistrate in his execu- 
tive capacity, sch. ii., No. 1, i^ir. b. 

Under Incom(>tax Act, sell, ii., Nos. 8, 9.^ 

In suit under Converts’ Mjuriage Dissolu- 
tion Act, sch. ii., No. 14. 

• Under Divorce Act, sch, ii., No 20, 

See Police OJicer, Prisoner. 

PLAINT— 

Presented to military court of requests, ex- 
empt, B. 19, par. iv. 

In suit tried by village munsif in Madras 
Presidency, exempt, s. 19, par. v. 

In suit before district panchdyat in Madras 
Presidency, exempt, s. 19, par. vi. 

In suit before collector under Madras Re- 
guktiou XII of 1816, exempt, s. 19, par. 
vii. 

Not otherwise provided for, fee on, sch. i, 
No. 1. 

In suit for possession under Limitation Aci^ 
S. 15, Bch. i.. No. 2. 

Ri suit for possession under Act XVI of 
1838 or Mamlatdars* Act, sch. ii., No. 4. 

In suit to estabhsh or disprove right,of occu- 
pancy, sch. ii., No. 5. 
suit to obtain possession of nwife^ sch. ii, 
No. 15. 

Ib^ suit to. alter or set aside summaicy deci- 

nonit ^ i 


PLAINT— 

• In suit to alter or cancel* any ^try in 
a register of names of proprietors of 
revenue-paying estates, sch. ii.. No. 17, 
par. ii. 

In suift to obtain declaratory decree, no con- 
sequential relief being prayed, ib., par. iii. 
In suit to Set aside au awaid, ih., par. iv. 

In suit to set aside an adoption, #., par. v. 
In suit where subject cannot be estimated, 
and which is not otherwise provided for, 
ih., par. vi. 

Under Parsi Marriage Act, sch. ii.j No. 21. 

PLAINTIFF— 

When to state the amount at which he 
values relief sought, s. 7, par. iv., cl. /. 

POLICE-OFFICER— 

Exemption of petition to, respecting offence, 
s. 19, par. xvi. 

POSSESSION— 

Fees on plaint or appeal in suit under Limi- 
tation Act for, sch. i., No. 2. 

Fees on application or petition in certain 
suits for, sch. ii., No. 4. 

POWER-OF-ATTORNEY— 

By soldier to institute or defend a suit, ex- 
emi)t, s. 19, par. i. 

See SlukhUirm'ma, WahUatndma. 

PRE-EMPTION— 

Fee on plaint in suit to enforce right of, s. 7, 
par. vi. 

PRISONER— 

Exemption of petition by, s. 19, par. xvii. 

PROBATE— 

Exempt where property does not exceed 
rupees 1,000, s. 19, par. viii. 

Fee on, sch. i., No. 11. 

PROCESS— 

In suits before district panebsiyats, Madras 
Presidency, exempt, s. 19, par. vi. 

Fees for serving and executing, s. 20, par. L 
and ii. 

Served under chapter iv. to be deemed 
piocesB under Civil Proceed ure Cod^ s. 24. 

PROCESS-FEES— 

Rules as to, s. 20. 

Tables of, s. 21. 

PUBLIC OFFICER— 

Fees on instruments received or furnished 
by, s. 6. 

PUBLIC SERVANT— 

Exemption of complaint by, 8 . 19, par. xviLL 

PUBLICATION OF RULES— 

As to process-fees, s. 20, par. iii. 

As to supply, number, renewal, and keeping 
accounts of stamps, s. 27. 

RAILWAY COMPANY - 

Exemption of cQmplaiats officers of, a. 
19, par. xyi$. 



40 


INDEX TO THE COUBT FEES' AOT. 


RECOGNIZANCES— 

Exemption of certain, s. 19, par. zv. 

REDEMPTION— 

Computation of fee in suit for, s. 7, par. ix. 

REFERENCE— 

Fees on instruments filed in high courts in 
exe^ise of jurisdiction as a court of, s. 4. 

REFUND- 

Of fee paid on memorandum of appeal, s. 
13. 

Of fee paid on application for review of judg- 
ment, s, 14. 

Of fee paid where court reverses or modifies 
its former decision on ground of mistake, 
B. 15. 

RELINQUISHMENT OF LAND— 
Excmi>ti(ni of certain applications relating 
to, B. 19, par. xi. 

Exemption of application for service of 
notice of, s. 19, par. xii. 

REMUNERATION— 

See Peons. 

RENEWAL— 

Of damaged stamps, rules for, a. 27, par. c 

RENT— 

See Ahatement of Jtcnt, Deposit. 

REPAYMENT— 

Of fees paid on applications to criminal 
coujts, s. 31. 

Of fee paid hy C(>mi)lainant for the examina- 
tion, <6., par. ii. 

Of process-fees paid by complainant, i6., 
par. iii. 

REPEAL— 

Of enactments, s. 2. 

REPORT— 

See 6hjr>//. 

REPRESENTATIVE— 

Of holder of certificate under Act XXVII 
of 1860 or Bombay Regulation VIII of 
1827, sch. i.. No. 12. 

RESb INDENT— 

See Additional Fee. 

RESTRAINT BY COURT— 

Exemption of application by person in, s. 
19, par. xvii. 

REVENUE - 
Soe Deposit^ Land Revenue. 

REVENUE-COURT— 

Process-fees in, s. 20, par. i. 

Applications to, sch. ii., No. 1, par. a. 
Mukhtam^hnas presented to, sch. ii.. No. 
10, par. a. 

Memorandum of appeal to, sch. ii., No. 11, 

a. 

Plaint in suit to alter summary decision of, 

‘ Bch. ii, No. 17, par. i 

See Chi^ VontroUing Revenue Authority. 


REVENUE-PROCEEDING— 

See Copy. 

REVIEW OF JUDGMENT— 

Fee on application for, if presented on or 
after ninetieth day, sch. i.. No. 4. 

Fee on application for, if presented before 
ninetieth day, sch. i., No. 5. 

REVISION— 

Fees on documents filed in high court in 
exercise of jurisdiction as court of, s. 4. 

RIGHT— 

See Pre-emption. 

RULES— 

As to fees for serving and executing process, 
s. 20. 

For supply, number, renewal, and keeping 
accounts of stamps, s. 27. 

For sale of stamps, s. 34. 

SALI^-- 

Fee in suits for specific performance of con- 
tract of, s. 7, par. X., cl. a. 

SETTLEMENT— 

Of laud-revenue, exemption of applications 
presented previous to tinal confirmation 
of, s. 19, par. ix. 

SHERIFF— 

Fees to, saved, s. 3. 

SHORT TITLE— 

S. 1. 

SMALL CAUSE COURTS— 

,See Courts of Small Causes. 

SOLDIER— 

See Power-of- Attorney. 

SPECIFIC PERFORMANCE— 

Fee on plaint in suit for, s. 7, par. x. 

STAMPS— 

Fees to be collected by, s. 25. 

To be impressed or adhesive, s. 26. 

Rules for supply, number, renewal, and keep- 
ing accounts of, s. 27. 

On documents inadvertently received, s. 28. 
Documents amended merely to correct mis- 
take need not have fresh, s. 29. 
Cancellation of, s. 30. 

STATEMENT— 

To be filed by grantee of certificate under 
Act XXVII of 1860, or Bombay Regula- 
tion VIII of 1827, sch. i., No. 12. 

See Copy, Written Statements. 

STAY— 

Of suit until additional fee is paid, s. 10, 
par. ii. 

Of further execution of decree for meene- 
profits, B. 11. 
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SUMMARY DECISION— 

Fee on plaint to alter or set aside, sch. iL, 
No 17, par. i. • • 

SUMMONS— 

Exemption of first application for, s. 19, 
par. xiv. 

SUPPLY— 

Of stamps, s. 27. 

TABLE— 

Of process-fees, s. 21. 

Of rates of ad-valorem fees on institution 
of suits, sch. i. 

TAXING-OFFICER— 

To decide question as to necessity or 
amount of fee, s. 5. 

See Chief Jvstic< . 

TENANT— 

See Compensobianj Landlord and Tenantj 
Occupancy. ,, 

TIMBER— 

See Forests. , 

TITLE-DEEDS— 

Computation of fee in suit for, s. 7, par. iv., 
cl. a. ■ 

TRANSLATION— 

Of judgment or order not being a decree, 
sch. L, No. 6. 

Of judgment, decree, order, or record, appli- 
cation for, sch. ii., No. 1, par. a. 


UNDERTAKING— 

By next friend under Divorce Act> fee 0 % 
sch. ii.. No. 7. 

VALUATION - 

Decision of questions relating to, s. 12. 

VILLaGE MUN3IFS— 

(Madras Presidency), exemption of plaint 
in suits tried by, s. 19, par. v. 

VILLAGE POLICE— 

Exemption of petitions, &c.^ to, respecting 
offences, s. 19, par. xvi. 

VILLAGES— 

See Heads of VWajei. 

WAKALATNAMA— 

Fee on, sch. ii.. No. 10. 

Advocates of high court need not present, 
ech. iii., part 2. 

See Power of Attoimey. 

WARRANT-OFFICER— 

See Power -of -Attorney. 

WATER-- 
See Irrigation. 

WIFE— 

Fee on plaint in suit to obtain, sch. ii.. 
No. 15. 

WRITTEN EXAMINATION— 

Of complainant, fee for, s. 18. 

WRITTEN STATEMENTS— 

Called for by court after first hearing oi. 
suit, exempt, s. 19, par. iii. 






THE INDIAN EVIDENCE ACT. 

No. I OF 1872. 

[Received the Oovernor-GeneraV s assent on the 15th March 1872^ 

Whereas it is expedient to consolidate, define, and amend the Law of 
Preamble. Evidence, it is hereby enacted as follows : — 


PART I. 


KELEV^NCY OF FACTS. 
Chapter I. — ^Preliminary. 


1. This Act may be called ‘‘ The Indian Evidence Act, 1872.” It 
Short title. extends to the whole of Drilish India,* and applies 

Extent. to all judicial procot'dinn^s in or before any Court, 

Commencement of Act. iuclndiii^i^ Courts ]M!irt:al,j’ but not to affidavits 
presented to any Court or o^iiecT, nor to proecHnlin^s belbre an arbitrator : and 
it shall come into force on the first day of 8eptenil)or 1872. 


_ , , , . 2. On an<l from that day the following laws 

Repeal of enactments. 

(1.) All rules of evidence not contained in any Statute, Act, or RegiTlatioh 
in force in any part of British India ; 

(2.) Alf such rules, Dhas, a»d regulations as have acquired the force of 


a»d regulations as have acquired t 

law under tbe tAventy-fitLb s('< tion*of ‘‘ Tb? Indian Ccnincils’ Act, 1861,” in 
BO far as they relate to any matter herein providetl for ; and 

(3.) The enactments mentioned in tin* schedule hereto, to the extent 
specified in the third column of the said schetlule. 

But nothing herein contained shall be deemed to affect any provision of 
any Statute, Act, or Kegulation in force in any j^art of British India, and not 
hereby expressly rej)ealed. 

3. In this Act the following words and expressions are used in the 

, following senses, unless a contrary intention appears 

InteT.retation-olau8e. 


“Court” includes all Judges and Magistrates and all persons except 
“Court.” arbitrators legally authorized to take evidence. 

“ Fact” means and includes (1) any thing, state of things, or relation of 
“Fact.” things callable ol being perceived by the senses ; (2) 

any mental condition of which an}" person is conscious. 


* It has been applied to the Haidardbild Assigned Districts and the Cantonment of 
Sikandardbdd, Foreign Dejiartment, &o. 80 J, dated May 2, 1872. 

+ This is repealed, as to European Courts Martial, by the Mutiny Act : “No Court 
Martial shall, in respect of the conduct of its proceeding, or the recejition or rejection of 
evidence, be subject to tbe provisions of the Indian Evidence Act, 1872, or any Act of 
any legislature other than the Parliament of the United Kingdom.” — 38 Vic., c. 7, a. 101. 



i 


THE INDIAN EVIDENCE ACT. 


(a.) 
Isa fact. 
( 6 .) 
M 
id.) 


Ulmtratiom. 

^ * 

That there are certain objects am&iged in a certain order in a certain place 


That a man heard or saw so»Mething is a fact. 

That a man said cei-tain ^wcmls is a fact. 

That a man holds a cerhiin opini4jn, h-is a ccriain intention, acts in good faith 
or fraudulently, or uses a ])articular word in apai-ticular seiibe, orisorAvas at a specified 
time conscious of a particular sensation, is a fact. 

(e.) That a man has a certain reputation is a fact. 

One fact is said to bo relevant to fiiiotlier avIk'ii tlie ono is coniicoted with 
the uth(‘r in any of tlie Avays rerenvd to in the pro- 
visions of tliis Act relfitiiiL,^ to the rcleMincy of facts. 
The expression, facts in isMie,” moans ami im imh s any fact h\ini AAliieli, 

. . „ either 1)V itst If or in eoni'.(‘el ion Avitli other facts, the 

Facts m issue. ■ i ' • . ^ i /• • t 

exisb^m t', non-ex istcnee, nature, or (‘xt(‘nt of any ri^lit, 

liability, or disability, ass(‘rt( d or »Ieni<‘d in any suit (irprocet ding,iiece-s:iril_A jollons. 

Explattatiou. — Whenever, under the i)r«»\ isions of the hiAV for the time 
being in force relating to Civil rr(»cetlure, any (xuirt records an issue of fjjct, 
the fact to be asserted or denied in the aimwento sueli issue is a fact in issue. 


** Relevant.” 


JUustmttons. 

A is accused of the murder of B. 

At his trial the following facts may be in issue : — 

That A caused JVvS death. 

That A iu+cuded uj cause B’s d^‘ith. 

Th ’.t A had rcc'^'od pravt* and siuiden provocation from B. 

That A, at the til. >t' it tin' act aaIiuii caused il's death, was, by reason of 

unsouiidiiess of mind, ucapal h' . . knowm'r it'* luituie. 

Docmnciit” uieaiis an} mailer (‘Xjin-.'Nsed or do-r.il . d upon any substance 
** Document.” by means oi hliirs, tigures, or marks, or by more 

than oho of tliose means, intended to be used, or wliicli may be used, for the 
purpose of recording that matter. 

in tutnUioi'S. 

A writing is a document. 

Words printed, liUiogr,ii»hod, or i>hotograi»hcd, are clocuinents. 

A map or ])lau is a d«)ciiiiu‘]it. 

An inscription on a metal ]ilatc or stone is a document. 

A caricature is a tlocumeut. 


“Evidence” iiieiins and iiieliides (1^ ail statements Avhich the Court 
„ permits or retpiirt's to l>o made beh'ie it by witiiejsses 

ii-Ai ence. relatiuu to mattiTs of fact mi ler inquiry ; such 

stat. menls .are called oral evidence : (:2j ail ilocumeiits jTodnc(‘d for the inspec- 
tion of the Court; such documents arc callc-d dficuniciilaiT evidence. 

A fact is said to be pro\(;d when, a ft<‘r considering the matters before it, 
the Court either believes it to exist, or considers its 
existence so jirobalile that a jirudent man ought, 
under the circumstances of the particular case, to act upon the suiiposition that 
it exists. 

A fact is said to be di.sproved Avdien, after considering the matters before it, 
the C(»urt either believes that it does not exist, or 
ct'usiders its non-exi>’tence so probable that a prudent 
man ought, under the circnmstauces of the particular case, to act upon the 
supposition tliat it does not exist. 

A fact is said not to be proved when it is neither 
proved nor disproved. 


* Proved.” 


“ Disproved.” 


“Not proved” 
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4. Whenever it is provided by this Act that the Court may presume 
“Mav presume.” ^ it mayT!tlior regard such fact as proVed, unless 

and until it is disproved, or may call for };roof of it. 
Whenever it is directed by this Act tliattlio Court shall presume a fact, it shall 

“Shall presume” ri'gard such fact as • proved, unless and luilil it is 

^ '■ disproved. 

When one fact is declared by this Act to bo conclusive proof of another, the 

shall, on proof of the oik' fact, regard the other as 
^ ■ proved, and shall not allow evidence to bo given for the 

purpose of disproving it. 


Chapter IL — Of the Relevancy of Facts. 

5. E”idenco may be given in .any suit or i)roeeeding of the exist- 
Evitcuce may be g>veii of ciicc or non-<*\i'^tcnce of every tact in issue and of such 
facta ill isriue and relevant other finds as are liorcinaftor dc«M;u*ed to be relevant, 
and of no ofh^M's. 

Exnhintvum. d'iiis s ‘clion shall not ^Miabh* any ])f'r^nn to g^^e evidence of a 
fact which be is dis»'idi'' *d to [»rove by any pro\i<iou oi the la^^ for the time being 
in force relating to CIvn rroceduro. 


Elmtratiom. 


(rt.) A is tried for the murder of B by boating him with a club wdth the intention of caus- 
ing his death. 

At A’s trial the following facts are in issue — 

A's beating B with t\ie club. 

A’s caiisiiivr V,'ti d.?ai:li }*y jUcIi beating. 

A's intention to cause B’s doilh. 

(/>.) A suitor dov)H not briog With him, and have in readiness for production at the first 
heariu,^ of the case, a b uul on which he relies. This section does not enable him to jiroduco 
tile bond or [n-ov*) its c citents «at a bul)seqaent s" "e of the proceoiliugs otherwise than in 
accordance with the coiul cioiis pi’escril»ed by the Lode of Civil Procedure. 


6. Facts which, tliougU not* in issue, are so connected wdth a fact 
■r, 1 r j issue as to form ijart of the same transaction, are 

-Lvaut, whet!.,..- tl,c.y ^cnmal at the sa,nc time’and 
place, or at dillerent times and places. 


Tllvst ratio ns. 

{a.) A is accused of the murder of B by beatinp; him. Whatever was said or done by 
A or B or the by-staiiders at the boating, o^* so Si«»rtly btforo or after it us to form part of 
the trausactiriii, is a relev.'UJi, f.ict. 

(6.) A is .iccuscd of waging war against the Queen by taking part in an armed insurrec- 
tion in wliicli ])ro;,e. ty is de,>^iroycd, troops are attack d, and gaols are broken o ;u. The 
occurrence ot those facts is relevant as forming part of tiio general transaction, though A may 
not have been present at all of thern. 

(c.) A sues B for a libel contained in a letter forming part of a correspondence. Letters 
bet>voeii the parties relati ig to the subject out of which tlie libel arose, and forming part 
of the correspondence in which it is coiit lined, arc relevant facts, though they do not contain 
the libel itself. • 

(d.) The cpiest’on whether ccT-tain g 'ods ordered from B were delivered to A. The 
goods were delivered to several intermediate persons successively. Each delivery is a rele- 
vant fact. 

7. Facts wliicli are the occasion, cause, or effect, immediate or 
Facts "which are occasion, otherwise, ol ndevaiit facts, or facts in issue, or wliicli 
cause, or effect of facts in constitute the stiite of things under which they hapjiened, 
or which afforded an opportunity for their occurrence or 
transaction, are relevant. 
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lUustraZioM, 

{a. ) TLe question is whether A robbed*^E. 

The facts that, shortly before the robbery, B went to a fair with money in his posses* 
sion, and that he showed it, or mentioned the fact that he had it, to third persons, are 
relevant. 

(6.) The question is whether A* murdered B. 

Marks on the ground produced hy a struggle at or near the place where the murder was 
committed are relevant facts. 

(c.) The question is whether A poisoned B. 

The state of B’s health before the symptoms ascribed to poison, and habits of B, known 
to A, which afioided an oppoitunity for the administration of poison, are relevant facts. 

Motive, preparation, and 8. Any fact is relevant which shows or 

previous or subsequent con- constitutes a motive or preparation for any fact in issue 
duct, or relevant fact. 

The conduct of any party, or of any a^rent to any ])arty,to any suit or proceed- 
ing in reference to such suitor proceeding, or iiir(‘ferencetoaiiy fact in issue there- 
in or relevant thereto, and the conduct of any person an oflVnce against whom is 
the subject of any pro(‘eeding, is rtdevant, if snch conduct influences or is influenced 
by any fact in issue or rch‘vant fact, and whether it was previous or subsequent 
thereto. 

Explanation 1 . — The word ‘‘conduct’’ in this section doc'S not include state- 
ments, unless tliose statenionts accon4)any and explain acts otluTthan statements; 
hut this explanation is not to affect the relevancy of statements under any other 
section of this Act. 

Explanation 2 . — Wlicn the conduct of any person is relevant, any statement 
made to him or ill his presence and hearing, which affects such conduct, is 
relevant. 

Jllustratvons, 

(a.) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, and that B had 
tried to* extort money from A by theateuiug to make his knowledge public, are relevant. 

(If.) A sues B upon a bond for the payment of money. B denies the making of the 
bond. • 

The fact that, at the time when the bond was alleged to be made, B required money 
for a particular i)urp«)se, is relevant. 

(r.) A is tiled for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which 
was administered t(> B, is relevant. 

(d. ) The question is whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made inquiry into 
matters to which the provisions of the alleged will relate, that he consulted vakils in reference 
to making the will, and that he caused drafts of other wills to be prepared, of which he did 
not aoprove, are relevant. 

c.) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged crime, A provided 
evidence which w'ouJd tend to give to the facts of the case an appearance favourable to him- 
self, or that he destroyed or concealed evidence, or prevented the presence or procured the 
absence of persons who might have been witnesses, or suborned persons to give false evi- 
dence res]>ecting it, are relevmit. 

The question is wliether A robbed B. 

The facts that, after B was robbed, C said in A’s presence, ‘ The police are coming to 
look fi»r the man who robbed B,’ and that immediately afterwards A ran away, are relevantw 
(^.) The question is whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C in A's presence and 
hearing, * 1 advise you not to trust A, for he owes B 10,000 rupees,’ and that A went 
away without making any answer, are relevant facts. 

(k.) The question is whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that inquiry was being 
made for the criminal, and the contents of the letter, are relevant. 

(t.) A is accused of a crime. 
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The facts that, after the commission of the alleged crime, he absconded, or was in 
possession of property or the proceeds of prop^jftiy acquired by the crime, or attempted to 
conceal things which were or might have been used in committing it, are relevant. 

(j.) The question is whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to the 
crime, the circumstances under which, and the terms in which, the complaint was made, are 
relevant. 

The fact that, without making a complaint, she said that she had been ravished, is not 
relevant as conduct under this section, though it may be relevant — 
as a dying declaration under section 32, clause 1, or 
as corroborative evidence under section 157. 

(k.) The question is whether A was robbed. 

The facts that, soon after the alleged robbery, he made a complaint relating to the 
offence, the circunj^tances under which, and the terms in vrhich, the complaint was made, 
are relevant. 

The fact that he said he had been robbed without making any complaint is not re- 
levant as conduct under this section, though it mjiy be relevant — 
as a dying declaration under section 32, clause 1, or 
as corroborative evidence under section 157. 

9. Facts necessary to explain or introduce a fnct in issue or relevant 

Facts necessary to ex- o^wlnch support or rebut an inference suggested 

plain or introduce relevant by a fact in i.<sue or ndex nut fact, or which establish 
facts. the identit}^ of any thing or person wliose identity is 

relevant, or fix tlie time or place fit which any fact in issue or relevant fact liap- 
pened, or which show the relation of parties by wliom any sneb fact was trans- 
acted, are relevant in so fur as they arc necessary for that purpose. 

Ulustrutiom. 

(a.) The question is whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged will may be 
relevant facts. 

(6.) A sues B for a libel imputing disgraceful conduct to A. B affirms that the matter 
alleged to be libellous is true. * • 

The position and relations of the parties at the time when the libel was published may be 
relevant facts as introductory to the facts in isbue. 

The particulfft's of a dispute between A and B about a matter unconnected with the 
alleged libel are irrelevant, though the fac^ that there was a dispute may be relevant if it 
affected the relations between A and B. 

(c. ) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his house, is 
relevant, under section 8, as conduct subbequeut and ;iffected by facts in issue. 

The fact that, at the time wdien he left home, he had sudden and urgent business at the 
place to which he went, is relevant as tending to explain the fact that he left home 
suddenly. 

The details of the business on which he left are not relevant, except in so far as they 
are necessary to show that the bubiriess was sudden and urgent. 

(d.) A sues B for inducing C to break a contract of service made by him with A. C, 
on leaving A's service, says to A, ‘ 1 am leaving you because B has made me a better offer.' 
This statement is a relevant fact as exjjiauatory of C’s conduct, which is relevant as a fact in 
issue. 

(c.) A, accused of theft, is seen to give the stolen property to B, who is seen to give it 
to A's wife. B says as he delivers it, ‘ A says you are to hide tliis. ' B’s statement is re- 
levant as explanatory of a fact -which is part <.*f the transaction. 

(/.) A is tried for a riot, and is ijroved to have marched at the head of a mob. The cries 
of the mob are relevant as ex^jlauatory of the natui’e of the transaction. 

10. Where there is reasonable ground to believe that two or more 
Things said or done by persons have conspired together to commit an offence 

conspirator in reference to or an actionable wrong, any thing said, done, or writ- 
common design. ten by any one of such persons in reference to their 

common intention, after the time when such intention was first entertained by 
any one of them, is a relevant fact as against each of the persons believed to be 
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BO conspiring, as wt.i for tho purpose of proving the existence of the conspiracy 
as for the piirj)Ose of showing that anj^siich person was a party to it. 

Blustration. 

ReaHonable ground exists for^ believing that A has joined in a conspiracy to wage war 
against the Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy, C collected 
money in (Jalcutta for a like object, I) persuaded persons to join the cons])iracy in Bombay, 
E published writings advocating the f)l)je(“t in view at Agra, an{l F transmitted from 
Dellji to (j at Cabul the money whidi C had collected at Calcutta, and the contents of a 
letter written by H giving an account of the c<inspiraey, are e.ich relevant both to ]>rove the 
existence of the cousj)iracy and tt) ])vove A’s ctmiplicitj^ in it, ahhough he may have been 
ignorant of all of tliem, and althougli the i»ersoiis hy v/bom they were done were strangers 
to him, and although they may have taken place before he joined the conspiracy or after he 
left it. 

Wlien facts not otherwise 11. Facts not othiTwise relevant are 

relevant become relevant. ant- — 

(1) if they aiT iiiconsistout wIlli any fact in issue or relevant fact; 

(2) if by thenis('lv(‘s or in connection witli other facts they make tlie exist- 
ence or non-existence of any fact in issue or relevant fjiet highly probable or 
improbable.* 

lUustratiomt. 

(a.) The question is wdiether A committed a crime at Calcutta on a certain day. 

Tlie fact that r)ii that day A was at Lahore is rtslevant. 

Tlie fact that, near the time wlion the crime was committed, A was at a distance from 
•■he place whore it was committed, \\hich would render it highly improbable, though not 
inixissibk*. that he coniinittt'd it, is relevant. 

(h.) Tlie ijuestioii is whctlier A committed a crime. 

'J’he circuiiistanccs .are such that the crime must have been committed either by A, B, 
C. or 1). i'gvery fact vrinch shows tha,t the crime could have been committed by no one else, 
and that it was not commiticd by either B, C, or D, is relevant. 

In suits f.vr (lamaRos, facta .12. In suits in vliidi datnaffps arc claimed, 

tt'ndingtoonablc (louittode- any fact wliicli will ciniblc tho Ccurt to dctoniiine the 
termine amount ai-e relevant, amount of <lauiages which ought to ,be awarded is 
rcic'’aTit. 

Facts relev.ant when right 13. Wlicre tlio question is as to tlioexivStonce of 

or custom is in question. any right or custom, tlie folloAviiig facts arc relevant — 

(<7.) Any transaction by wliich the right or custom in fjucstion was cre- 
ated, chuined, modified, recognized, asserted, or denied, or which was inconsistent 
with its existence. 

(b.) Particular in.-daiices in wliieli the right or custom was claimed, re- 
Of'irnizcd, or exercised, or in which its exercise was disputed, asserted, or depart- 
Ov’ from. 

Illustration, 

The question is whether A has a right to a fishery. A deed conferring the fishery on 
A*fl nncentors, a mortgage of the fishery by A’s father, a subsetiuent grant of the fishery by 
A^s father, iiTeconcileable with the mortgage, particular iustauces in which A’s father exer- 
ds-^d the right, or in wliich the exercise of the right was stopped by A’s neighbours, are 
leL'vaut facts. 

14 . Facts showing the existence of any state of mind, such as 

Facts showing existence of intention, knowledge, good faith, negligence, rashness, 
state of mind, or of body, or ill-will, or good-will towards any particular person, or 
bodily feeling. sliowdiig the existence of any stati' of body or bodi- 

ly feeling, are relevant, w^hen the existence of any such state of mind, or body, 
or bodily feeling, is in issue or relevant. 

* n Bomb. 90. 
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Explanation . — A fact relevant as showing the existence of a relevant state 
of mind must show that it exists not genotally, but in reference to the 'particular 
matter in question. 

JUustrations. 

{a . ) A is accused of receiving stol jn goo*ds knowing •them to be stolen . It is proved 
that he \V(is in posses.sioii of a particular sti>len ai’ticle. 

The fact that at the same time he was in po&session of many otlier stolen articles is 
relevant, as tending to show that he knew each and all of the articles of which he was in 
possession to be stolen. 

\J}.) A is accused of fr.uidulently delivering tf> another person a piece of counterfeit 
coin which, at the time when he delivered it, he know to bt; counterfeit. 

The fact that at the time of its delivery A was possessed of a niiiuber of other pieces 
of counterfeit coin is ivlovant. 

(c. ) A sues JJ for dain.ige done by a d(>g of B’s, which B knew to be ferocious. 

The facts that the dog had previo.isly bitten X, Y, and Z, and that they had made 
complaints to B, ai’e relevant. 

{o.j The cjuestion is whether A, the accejdorof a bill of exchaiign, knew that the 
name of the ]»ayee w.is lictitiiM s. 

The fai-t that A iiad acctmtcd oilier bills drawn in the same manner before they could 
have b-;eji tr.i .suiittcd to him by tli*- payee, if the payee had been a real pcison, is lelevant, 
as sluaviiig that A knew that the ]►. yej^.wiLs a fictitious i)ei.v»n. 

{€.) A I'l aeensed of defaming B by pul>lishiiig an iuii'utation intended to harm the re- 
putation of B. 

The fact of previous publications by A A-specting B, showing ill-will on the part of A 
towards B, is relevant, as proving A’sini* ntioii to harm B’s reputation by the particular pub- 
lication in question. 

The facts that there was no prerious quarrel between A and B, and that A repeated the 
matter eoiupbiiiK'd of as he hoaul it, are relevant, as sliowing that A did not intend to 
harm the i-qaitatloii of B. 

(/.) A IS sued by B for fraudulently rcpieseiiting to B that C was solvent, whereby B, 
being induced to tiurt C, wlio was ino<u\cni, surior.a lofus. 

Tlie fact tliat, -it the time when A ivpiescnted ('* to be solvent, 0 was supposed to be sol- 
vent by his uotghliours and by persons deaung with him, is relevant, as showing that A made 
the representation ui good fauh. . 

{(j.) A is sued by B for the ])vice of work done by B upon a house of which A is 
owner by the older of C, a eontr.ictor. 

A’s defence it.«ihat B’s contiact was vvitli C. 

The fact that A paid C for the work in question is relevant, as proving that A did, in 
good faith, make over to C the maiiageuieiit of the wo.k in (piesti.ai, so that (J was in a posi- 
tion to coiitiact with B on (J’s o\.’n account, aid not as agnit for A. 

(A.) A is accused of the di^houtst uiisapi»iopriatioii ol pn>perty wbicli he had found, 
and the question is wlietaei-, when he aiipropiaated it, he believed in good iaith that the i-eiil 
owner could not be found. 

The fact that public notice of tbe loss of the pr<ij)city had b^'cn given in the iilace 
where A was, is relevant, as luiwing that A did not, in good faith, believe that the real 
owner of the property could iu>t be found. 

Tbe fact that A knew or had reason to believe that tbe notice was given fraudulently by 
C, who had heard of tlie loss of the property, and wisiicd to set up a false claim to it, is rele- 
vant, as showing that the fact that A knew of the notice did not lUsprove A’s good faith. 

('/.) A is cli, uged with shooting :it B with intent to kill him. In order to show A’s 
intent, the fact of A’s having previously shot at B may be proved. 

(j.) A is charged with sending threatening letters to B. Threatening letters previously 
Bent by A to B may be proved as showing the intention of the Ictteis. 

(A.) The question is whether A Las been guilty of ciaielty towards B, his wife. 

Expressions of their feeling towaids each other shortly before or after the alleged cru- 
elty are relevant facts. 

(1.) I’he question is whether A’s death was caused by i)oi.son. 

Statements made by A during his illness as t<i his symptoms are relevant facts. 

(7/1.) The question is, what was the state of A’s lieaJth at the time when an assurance 
on his life was effected. • 

Statements made by A as to the state of his health at or near the time in question are 
relevant facts. 

(n.) A sues B for negligence in providing him with a carriage for hire not reasonably 
fit for use, whereby A was injured. 
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The fact that B’s attention was drawn on other occasions to the defect of that particular 
carriage is 'relevant. « ^ 

The fact that B was habitually negligent about the carriages which he let to hire is 
irrelevant. 

(o.) A is tried for the murder of Bby intentionally shooting him dead. 

The fact that A, on other occtsions, shot at B, is relevant, as showing his intention to 
shoot B. 

The fact that A was in the habit of shooting at people with intent to murder them is 
irrelevant. 

(p.) A is tried for a crime. 

The fact that he said something indic:iting an intention to commit that particular 
crime is relevant. 

The fact that he said something indicating a general disposition to commit crimes of 
that class is irrelevant. 

15. Wlieii there is a question whether an act was accidental or inten- 
Facts bearing on question tional, the fact tliat such act formed part of a series 

whether act was accidental of Similar occurrences, in each of which the person 
or intentional. doing the act w^as concerned, is relevant. 

Illustrations. 

(a.) A is accused of burning down his house ‘in order to obtain money for which it 
insured. 

The facts that A lived in several houses Bjiccessively, each of which he insured, in each 
of which a fire occurred, and after each ot which fires A received payment from a different 
insurance-office, are relevant, as tending to show that the fires were not accidental. 

(6.) A is emijloyed to receive money fn>m the debtors of B. It is A’s duty to make 
entries in a book showing the amoviuts received by him. He makes an entry showing that 
on a ]iarticiilar occiisioii be received less than he really did receive. 

The question is whether this false entry w;is accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the false 
entry is in each case in favour of A, are relevant. 

(r.) A is accused of fauduleutly delivering to B a counterfeit rupee. 

The question is whether the delivery of the rupee was accidental. 

The facts that, sotui before or soon after the delivery to B, A delivered counterfeit rupees 
to C, D, and E, are relevant, as showing that the delivery to B, was not accidental. 

16. When there is a question whether a particular act wrfo done, existence 

Exiatenoe of course of l>«sincss according to which it 

buBiuess when relevant. naturally would have been done is a relevant fact. 

Illustrations. 

(a.) The question is whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a certain place 
to be carried to the post, and that that particuhir letter was put in that place, are relevant. 

(t.) The question is whether a particular letter reached A. The facts that it was posted 
ir due course, and was not returned through the Dead Letter Office, are relevant. 


ADMISSIONS. 


17. An admission is a statement, oral or documentary, which suggests 
any inference as to any fact in issue or relevant fact, 
Admission defined. persons and under 

the circumstances hereinafter mentioned. 


18. Statements made by a party to the proceeding, or by an agent to 
Admission by party to pro- any such party whom the Court regards, under the 
ceeding or his agent ; circumstances of the case, as expressly or impliedly 

authorized by him to make them, are admissions. 

Statements made by parties to suits suing or sued in a representative 
by suitor in representative character are not admissions, unless they were made 
chaiacter ; while the party making them held that character. 
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Statements made by — ; . 

(1) persons who have any proprie'tary or pecuniary interest in the subject- 
h artv interested £n matter of the lu'oceeding, and who make the state- 
eubfect-msAter. ment in their character of persons so interested, or 

by person from whom (2) persons from ^hom the parties to the suit have 
interest derived. ^ derived their interest in the subject-matter of the suit, 

are admissions, if they are made during the continuance of the interest of 
the persons making the statements. 

10. Statements made by persons whose position or liability it is 
Admissions bv persons J^ecessary to prove as against any party to the suit are 
whose position^ must be admissions, if sUch statements w^ould be relevant as 
proved as against pai-ty to against such persons in relation to such position or 
«uit. liability in a suit brought by or against them, and if 

they are made whilst the person making them occupies such positioner is subject 
to such liability. 

Ulustratioru 

A undertakes to collect rents for *6. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B.« 

A statement by C that he owe<l B rent is an admission, and is a relevant fact as against 
A, if A denies that C did owe rent to B. 

Admissions by persons ex- 20. Statements made by persons to whom 

pressly referred to by party a party to the suit has expressly referred for information 
to suit. in reference to a matter in dispute are admissions, 

illustraiiOTh. 

The question is whether a horse sold by A to B Ls sound. ^ 

A says to B, * Oo and ask C, C knows all about it.’ C’s statement is an admission. 

21. Adimssions are relevant, and may be proved as against the 
Proof of admissions against Person t^Ho makes them, or his representativeinin- 
persone making them, and by terest ;* but they cannot be proved by or on behalf of 
or on their behalf. the person who makes thorn, or by his representative in 

interest, except in the following cases : — 

(1.) An admission may be proved by or on behalf of the person making 
it when it is of such a nature that, if the person making it were dead, it would 
be relevant as between third persons under section 32. 

(2.) An admission may be proved by or on behalf of the person making 
it when it consists of a statement of the existence of any state of mind or body 
relevant or in issue, made at or about the time when such state of mind or body 
existed, and is accompanied by conduct rendering its falsehood improbable. 

(3.) An admission may be proved by or on behalf of the person making 
it if it is relevant otherwise than as an admission. 

lUustrationg, 

(a.) The queRtion between A and B is whether a certain deed is or is not forged. A 
affirm a that it is genuine, B that it is foiged. 

A may prove a statement by B that the deed is genuine, and B may prove a statement 
by A that the deed is forged ; but A cannot prove a statement by himself that the deed is 
genuine, nor can B prove a statement By himself that the deed is forged. 

(6.) A, the captain of a ship, is tried for casting her awa 3 \ 

Evidence is given to show that the ship was taken out of her proper course. 


* 21 Suth. W. R. 148. 


2 
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A prodjiices a book kept by him in the ordinary course of his business showing observa- 
tions' alleged to have been taken by him tffxn. day to day, and indicating that the ship was 
not taken out of her proper course. A may prove these statements, because they would be 
admissible between third parties if he were dead under section 32, clause 2. 

(c.) A is accused of a crime committed by him at Calcutta. He produces a letter 
written by himself and dated at L^ore on that day, and bearing the Lahore post-mark of 
that day. 

The statement in the date of the letter is admissible, because, if A were dead, it would 
be admissible under section 32, clause 2. 

(d.) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because they are explanatory 
of conduct influenced by facts in issue. 

{e.) A is accused of fraudulently having in his possession counterfeit coin which he 
knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine 'the coin, as he doubted 
whether it was counterfeit or not, and that that i^erson did examine it, and told him it was 
genuine. 

A may prove these facts for the reasons stated in the lost preceding illustration. 


22. Oral admissions as to the contents of a document are not re- 
When oral admissions as levant, nnlees and*iintil the party proposing to prove 

to contents of documents are them sliows that he is entitled to give secondary evi- 
relovant. dence of the contents of such document under the rules 

hereinafter contained, or unless the genuineness of a document produced is in 
question. 

23. In civil cases no adndssion is relevant, if it is made either 
Admissions in civil cases upon an «}xpress condition that evidence of it is not to 

when relevant. be given, or under circumstances from which the Court 

can infer that the parties agreed together that evidence of it should not be given. 

Explanation, — Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney, or vakil from giving evidence of any matter of which 
he may be compelled to gi^'^e evidence under section 126, 

24. A confession made by an acchsed person is irrelevant in a criminal 
ConfesBion caused by in- Proceeding if the making of the confession appears 

ducement, threat, or promise, to the Court to have been caused by any induce- 
when irrelevant iu criminal ment, threat, or promise, having reference to the 
proceeding. charge against the accused person, proceeding from 

a person in authority,* and sufficient, in the opinion of the Court, to give the 
accused person grounds, which would appear to him reasonable, for supposing 
rliat by making it he would gain any advantage or avoid any evil df a temporal 
nature in reference to the firoceedings against him. 

Confession to a police- 25. No confession made to a police-officer 

officer not to be proved. shall be proved as against a person accused of any 

offence. 


Confession by accused 26. No confession made by any person whilst 

while in custody of police he is in the custody of a police-officer, unless it be 
not to be proved against him. made in the immediate presence of a magistrate, 
shall be proved as against such person. 

27. Provided that, when any fact is deposed to as discovered in 
How much of information consequence of information received from a person ac- 
received from accused may cused of any offence, in the custody of a police-officer, 
be proved. SO much of such information, whether it amounts 


9 Bomb. 358. 
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to a confession' or not, as relates distinctly to the fact thereby discoTered, may 
be proved, . • * 

Confession made after re- . 28. If such a confession as- is referred to in 
moval of impresBion caused^ section 24 is made after the impression caused by 
by inducement^ threat, or any such inducement, .threat, or promise, has, * in the 
promise, relevant. opinion of the Court, been fully removed, it is 

relevant. 

20- Xf such a confession is otherwise relevant, it does not become 
Confeseion otherwise role- ii’relevant merely because it was made under a promise 
vant, not to become irrele- of secrecy, or in consequence of deception practised ' 
vant because of promise of on the accused person for the purpose of obtaining it, 
secrecy, &c. wh^ he was drunk, or because it was made in 

answer to questions wiiich he need not havn answered, whatever may hato^been 
the form of thoM questions, or becaqs^li* was flot warned that he was not 
bound to makwsuch confession, and that evidence of it might be given, against 
him. • ■ ^ 

^ ^30.* ^When •more persons than one are being tried jointly for the same 
* Consideration of proved offenc^ and ^confession made by one of such persons 
confession affecting person affectiijg. liimself and some other of such persons is 
making it and others jointly j^roved, the .Court may take into consideration such* 
under trial for same offence. ^ confession & ‘agains’t such other person as well as 
l!gainst the peyson who makes such confession.* 

Ill latrations. 

(a.) A and B are jointly tried*for the murder of C. It is proved that A said, “B and 
I murdered C.” .The Court may consider the effect of this confession as against B. 

(b.) A is on his trial for themlrder of C. There is evidence to show that C was mur- 
dered by A and, B, md that B y,id, *‘A and I murdered C.” 

This statement may not be taken int(! consideration by the Court against A, as B is not 
being jointly tried. , 

31 . Admissions are not conclusive proof of the matters admitted but 
Admissions not conclusive they may operate as estoppels under the provisions 

proof, but may estop. hereinaftp!* contained. 

Statements by persons who cannot be called as loitnesses, 

32 . Statements, written or verbal, of relevant facts made by a per- 

Cases in which statement cannot be found, or who has 

of relevant fact by person become incapable of gmng evidence, or whose attend- 
who is de^ or cannot be ance cannot be procured without an amount of delay 
found, &c., is relevant. expense which, under the circumstances of the case, 

appears to the Court unreasonable, are themselves relevant facts in the following 
cases: 

(1.) When the statement is made by a person as to the cause of his death, or 
When itrelates to cause of as to any of the circumstances of the transaction which 
death; resulted in his death, in cases in which the cause of 

that person’s death comes into question. 

Such statements are relevant, w hether the person who made them was or was 
not, at the time when they were made, under expectation of death, and whatever 
may be the nature of the proceeding in which the cause of his death comes inta 
question. 

(2.) Wlien the statement made by such person in the ordinary course of 
or is made in eouree of business, and in particular when it consists of any 
businesB. entry or memorandum made by him in books kept in^ 


* 10 Bomb. 490 ; 19 Suth. W. R., Cr. R., 23. 
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the ordinal^ conrse of business, or m the discharge of professional duty ; or of an 
acknowled^ent, written or signed by nkn, of the receipt of money, goods, securi- 
ties, or property of any kind ; or of a document used in commerce, written or 
signed by him ; or of the date of a letter or other document usually dated, written 
or signed by him. « 

(3.) When the statement is against the pecuniary or proprietary interest of 
or against interest of the person making it, or when, if true, it would ex- 
maker; pose him, or would have exposed him, to a criminal 

prosecution or to a suit for damages. 

(4.) When the statement gives the opinion of any such person as to the 
o»^SI>.opwidfc i^topultes existence of any public right or custom, or matter of 
lie rigi or custom,* or nili# publio.ongenei'al ir^rest, of the existence of which, if 
it exist^, he would hdve'bCen likely'tb.be a'^re, and 
, ifhen 5ich siatem^t tfas controversy to su^ riglifi cusioin, 

or matter had arisen. . , \ - * > , ^ 

, ^ (5.J .When the statement relatee taihe exietej^o^Hh^ relationship by blood, 
or relates to existence o£> marrjait^ or^adoption* between 
Yelotionsliip ; ;*latioiiship b^loodj.'^rtamag^^or adoption the person 

•making tlie^ statement had special means of^k^jowledge, and ^ej^hfe etktement 
was made before the question. in dispute was^aiseS. * * ' 

" ' W-hein the statement relat&'t(flheaxi6fenccoJ‘flJiy relationship by bld8d, 
or i's made in will or deed ‘marriage, adoption* l^tweApwsrsons ^ieceasad, -and 
relating to family affairs ; is made in any will’Tftr deed relating to‘the affairs of 
the'Yaihlly to wjiich any such deceased person b^engj^d, or in any fahiily-pedigi^ee,. 
or upon any tombsfbne; faflftiljt*poiArait, or Oilier thing 6ii -which jU9h elatements 
are usually maide*, and when such st^teiften'l^kcpfa^ ^^n^de hefore^the qu&lioA iii 
dispute was raised. t ** ^ 

^7.) When the statement is contained in any deed, will, or other document 
document relating ^hich relates to any such transaction as is mentioned 
in section thirteen, clause a. 


or in 

to transaction mentioned in 
section 13, clause a; 

or is made by several per- 
sons, and expresMS feelings 
relevant to matter in question. 


(8.) When the statement was made by a 
number of persons, and exprsseed feelings or im- 
pressions on their part relevant to the matter in 
question. 

JUustratiom. 


(a. ) The question is whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which she was ravished. 
The question is whether she was ravished by B ; or 

The question is whether A was killed by B under such circumstances that a suit would 
lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively to the 
murder, the rape, and the actionable wrong under consideration, are relevant facts. 

(6.) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, 
stating that, on a given day, he attended A’s mother, and delivered her of a son, is a relevant 
fact. 

(c.) The question is whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the course of business, 
that, on a given day, the solicitor attended A at a place mentioned in Calcutta for the pur- 
pose of conferring with him upon specified business, is a relevant fact. 

(d.) The question is whether a ship sailed from Bombay harbour on a given day. 


See Act XYIU of 1872, s. 2. 
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A letter wiitten by a deceased member of a merchant’s firm, by which she was chartered, 
to their coi respondents in London, to whom the cargo was consigned, stating t^t the ship 
sailed on a given day from Bombay harbour, is*a relevant fact. 

(e.) The question is whether rent ivas paid to A for cci'tain laud. 

A letter from A’s deceased agent to A, saying that he had l eceived the rent on A’s account, 
and held it at A’s orders, is a relevant fact. 

(/.) The question is whether A and B were legally^ married. 

The statement of a deceased clergyman that he manied them under such circumstances 
that the celebration would be a crime is relevant. 

{g.) The question is whether A, a peraon who cannot be found, wrote a letter on a 
certain day. 

The fact that a letter written by him is dated on that day is relevant. 

(7/.) The question is what was the cause of the wreck of a shiji. 

A protest made by the captain, whose attendance cannot be prdcui^ed, is relevant fact, 
(i.) The question is whether a given road is a public way. . ■ 

A statement by A, a deceased headman of the village, that the road was pyljlic, is 
relevant fact. ^ ^ 

(j.) The qi||Btion is, what wassthe price of groin on a certain day in a particular 
^larket. ^ * 

A statement of the pri^e made by a deceased banya in the ordinaiy*^ course of his 
business is # relevattt fact. * 

^ {k.) The question is whether A, -who is dead, was the father of B. 

A statement by A that B was his shn is a relevanL fact. 

(1. ) The question is, what was the date of the birth of A. 

A ^letter from A’s deceased* father to a fi;iend announcing the birth of A on a given day* 
is a I’elevaut fact. 

^ (ill.) The question is whether and when A and B were married. 

An 'entry in a memorancluSn book by C, the deceased father of B, of his daughter’s 
marriage with A on a given date, is a relev'ant fact. 

(n.) A sufes B for a libel expressed iu.a painted cancature exposed in a shop-window. 
The question is as to tlie similarity of the caiicuture and its libellous character. The remarks 
of a crowd of spectators on these points may be proved 

■ 3?.. Evidence given by a witness in a judicial proceeding, or 

Evidence in a former judi- l>efore any person autlioi isecl by law to take it, is role- 
cial proceeding when rele- vant for tlie purpose of proving in a subsequent* judi- 
vaut. cial proceeding, or in a later stage of the same judi- 

cial proceeding; «thc truth of the fact^ which it states, when the witness is dead 
or cannot be found, or is incaiiable Of giving e^idence, or is kept out of the way 
by the adverse party, or if his presence cannot be obtained without an amount of 
delay or expense which, under the circumstances of the case, the Court consi- 
ders unreasonable.* ^ 

Provided that the proceeding was between the same parties or their represent- 
atives in interest ; that tlie adverse party in the first proceeding liad the right 
and opportunity to cross-examine ; that the questions in issue were substantially 
the same in the first as in the second proceeding. 

Explanation . — A criminal trial or enquiry shall be deemed to be a proceed- 
ing between the prosecutor and the accused within the meaning of this section. 

Statements made under Special Circumstances. 

34. Entries in books of account, regularly kept in the course of 
Entries in bo<jks of ac- business, ar*- relevant whenever they refer to a matter 
count when relevant. into which the Court has to inquire, but such state- 

ments shall not alone be sufficient evidence to charge any person with liability. 

Illustration. 

A sues B for Ks. 1,000, and ehows entries in his account-books showing B to be indebt- 
ed to him to this amount. The entiies are relevant, but are not sufficient without other 
evidence to pi-ove the debt. 


Reg. V. Mov^arij 20 Suth. W. R., C. R., 69. 
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35. An entry in any public or other official book, register, or 

Entry in pubUc record stafieg a fact in issue or relevant fact, and 

made in performance of duty made by a public servant in the discharge of his 
enjoined by law when rele- official duty, or by any other person in performance 
of duty specially enjoined by the law of the country 
in which such book, register, or record is kept, is itself a relevant fact. 

36. Statements of facts in issue or relevant facts made in published 
Maps and plana when rele- maps or charts generally offered for public sale, .or in* 

vant. maps or plans made under the authority of Govern- 

ment, as to matters usually represented or stated in sueji maps, charts, or plans, 
are themselves relevant facts. 

When the Court has to form an* opinion as to the existence 
^ statement M to fact of of any fact of a public nature?., any statement of it, 
public nature contained in made in a recital contained in any Ail of Parliament 
any Act or Notification of or in any Act of the Governor-General of India in' 
Government when relevant Council, or of the Governors in Council of Madras 
or Bombay, or of the Lieutenant-Governor in Council of Bengal, or in a noti- 
fication of the Government appearing in the Gazette of India, or in the Gazette 
-~of any Local Government, or in any printed paper purporting to be the London 
Gazette or the Government Gazette of any colony or possession of the Queen, is 
a relevant fact. » 

38. When the Court has to form an opinion as to a law of any 
Statements in law-books, country, any statement of such law contained in a 

hook purporting to he printed or published under the authority of the 
Government of such country, and to contain any such law, and any report of 
a ruling of the Courts of such country contained in a book purporting to he 
a report of such rulings, is relevant. 

How MUCH OF A Statement is to be proved. 

39. When any staxement of which evidence is given forms part 

■What evidence to be given statement, or of a conversation or part of 

when Btatement forms part an isolated document, or is contained in a document 
of a conversation, document, which forms part of a book, or of a connected series 
book, or series of letters or of letters nr papers, evidence shall be given of so * 
papers. much and no more of the statement, conversation, 

document, hook, or series of letters or papers, as the Court considers necessary 
ir that particular case to the full understanding of the nature and effect of tne 
statement, and of the circumstances under which it was made. 

Judgments of Courts of Justice when relevant. 

40. The existence of any judgment, order, or decree, which by law 
Previous judgments re- pi^events any Court from taking cognizance of a suit 

levant to bar a second suit or holding a trial, is a relevant fact when the ques- 
•or trial. tion* is whether such Court ought to take cognizance 

of such suit, or to hold such trial. 

41. A ffnal judgment, order, or decree of a competent Court in the 
Judgments in probate, &c., exercise of probate, matrimonial, admiralty, or in^ 

jurisdiction. solvency jurisdiction, which confers upon or takes 

A way from any person any legal character, or which declares any person 
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to "be entitled to any sncli character, or to be entitled to any spccjfic thing, 
not as against any specified person, •but absolutely, is relevant when the 
existence of any such legal character, or the title of any such person to any 
such thing, is relevant. 

Such judg^ient, order, or decree is conclusire proof that any legal charac- 
ter which it confers accrued at the time when such judgment, order, or decree 
came into operation ; that any legal character, to which it declares any such 
person to be entitled, accrued to that person at the time when such judgment, 
order, or decree* declares it to have accrued to that person ; that any legal 
character which it takes away from any such person ceased at tlie time from 
which such judgment, order, or decree* declared that it had ceased or should 
cease ; and that any thing to which it declares any person to be so entitled was 
the property of that person at the time from w'hich such judgment, order, or 
decree* declares that it had been or should be his property. 

42 . Judgments, orders, or decrees, other than those mentioned in 
Judgment, order, or decree section 41, are relevant if they relate to matters of a 

between third parties when i.)ublic nature relevant to the inquiry ; but such judg- 
irrelevant, and when not. iiients, orders, or decrees are not conclusive proof of 
that which they state. f 

lUtLstraiion. 

A sues B for trespass on his laud. B alleges the existence of a public right of way 
over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C for a 
trespass in the same land, in which C alleged the existence of the same right of way, is 
relevant, but it is not conclusive proof that the right of w^ay exists. 

43 . Judgments, orders, or decrees, other than those mentioned in 
• j X t X sections 40, 41, and 42, are in*elevant, unless the 

relevant.^'^ gmen p, c., no existence ©f such judgment, order, or decree, is a 
fact in issue, or is relevant under some other pro- 
vision of this Act. 


Illustrations. 

(a.) A and B separately sue C for a libel which reflects upon each of them. C in each 
case says that the matter alleged to be libellous is true, and the circumstances are such that 
it is probably true in each case or in neither. 

A obtains a decree against O for damages on the ground that C failed to make out his 
justification. The fact is irrelevant as between B and C. 

(ft) A prosecutes B for adulteiy with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards C is prosecuted for bigamy in marrying B during A’s lifetime. C says that 
she never was A’s wife. 

The judgment against B is iiTelevant as against G. 

(c.) A prosecutes B for stealing a cow from him. 6 is convicted. 

A afterwards sues C for the cow which B had sold to him before 'his conviction. As 
between A and C the judgment against B is irrelevant. 

(d.) A has obtained a decree for the possession of land against B. C, B’s son, murders 
A in consequence. 

The existence of the judgment is relevant as showing motive for a crime. 


* See Act XVIII of 1872, s. 3. 
t 22 Suth. W. R., C. R., 3G5. 
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44. s Any party to a suit or« other proceeding may show that any 
Fraud, collusion, and in- judgment, order, or decree which is relevant undeV 
competency of Court may be section 40, 41, or 42, and which has been proved 
by the adverse party, was delivered by a Court 
not competent to deliver it, di^was obtained by fraud or collusion. 

Opinions of Third Persons when relevant. 


45. When the Court has to form an opinion upon a point of foreign 
^ , law, or of science or art, or as to identity of hand- 

pimon o exper . writing, the opinions upon that point of persons 

specially skilled in such foreign law, science, or art, or in questions as to 
identity of hand-writing,* are relevant facts. 

Such persons arc called experts. 


JUvMrations, 

(a.) The question is whether ‘the death of A caused by powon. 

The opinions of experts as to the symptoms produced by the poison by which A is sup- 
posed to have died are relevant. 

(6.) The question is whether A, at the tftne of doing a certain act, was, by reason of 
unsoundness of mind, incapable of knowing the nature of the act, or that he was doing what 
wtis either wrong or contrary to law. 

The opini<3Us of experts upon the question whether the symptoms exhibited by A com- 
monly show unsounduess of mind, and whether such unsoundness of mind usually renders 
persons incapable of knowing the nature of the acts which they do, or of knowing that what 
they do is either wrong or contrary to law, are relevant. 

(c.) The question is whether a certain document was written by A. Another document 
is produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were written by the 
same person or by different persons are relevant. 

46. Facts, not otherwise relevant, are relevant if they support or are 
Facts bearing upon opiui- ir consistent with the opinions experts when 
ons of experts. such Opinions ai*c relevant. 


Ilhistratiom, 

{a.) The question is whether A was poisoned by a certain poison. 

The fact that other persons who were poisoned by that poison exhibited certain symp- 
toms which experts affirm or deny to be the symptoms of that j)oison is relerv’aiit. 

(6.) The question is whether an obstruction to a harbour is caused by a certain sea- wall. 

The fact that other harbours similarly situated in other respects, but where there w'ere 
no such sea->valls, began to be obstructed at about the same time, is relevant. 

47. When the Court has to form an opinion as to the person by whom 
Opinion as to handwrit- any document was written or signed, the opinion 
ing when relevant. of any person acquainted with the handwriting of 

the person by whom it is supposed to be written or signed that it was or was 
not written or signed by that person is a relevant fact. 

Explanations — A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has 
received documents purporting to be written by that person in answer to 
documents Avritten by himself or under his authority and addressed to that 
person, or when, in the ordinar}^ course of business, documents purporting to 
be written by that person have been habitually submitted to him. 


See Act XVIII of 1872, b. 4. 
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Uhtstrafion. 

The question is whether a given letter is iA the handwriting of A, a merchant in London. 
B is a merchant in Calcutta, who has written letters addressed to A, and received letters 
purporting to be written by him. 0 ia B’s clerk, whose duty it was to examine and file B’s 
correspondeiice. D ia B’s broker, to whom B habitually submitted the letters purporting to 
be written by A for the purpose of advising with him thAeon. 

The opinions of B, C, and D on the question whether the letter ia in the handwriting of 
A are relevant, though neither B, C, nor D ever saw A write. 

48. When the Court has to form an opinion as to the existence of any 
Opinion as to existence of g'eiieral custom or right, the opinions, as to the exist- 

right or custom when re- eiicc of such custom or right, of persons w'ho would 
levant. be likely to know of its existence if it existed, are 

relevant. 

Explanation — The expression, ‘ general custom or right,' includes 
customs or rights common to any considerable class of i)ersons. 

Illustration. 

The right of the villagers of a particular village to use the water of a particular well is 
a general right within the meaning of y^is section. 

49. When the Court has to form an opinion as to the usages and 

^ ^ tenets of aiw bod 3 ^ of men or family, the consti-* 

tenets, &c., when relevant. government of any religious or chari- 

table foundation, or the meaning of words or terms 
used in particular districts or by particular classes of pieople, the opinions of 
persons having special means of knowledge thereon are relevant facts. 

50. When the Court has to form an opinion as to the relationship of 

_ . . ... , . one T)crson to another, the opinion, expressed by 

wheii^rel^aut* ^ conduct, as to tli 'i existence of such relationship, of 

any iierson who, as a member of the family or 
otherwise, has special means of knowledge on the subject, is a relevant fact : 
I^rovided that sijph opinion shall not be sulficient to prove a marriage in 
proceedings under the Indian Divoipe Act, or in prosecutions under section 
494, 495, 497, or 498 of the Iiiiiaii renal Code. 

Illustrations, 

(a.) The question is whether A and B wore man-ied. 

The fact that they were usually received and treated by thwr friends as husband and 
wife is relevant. 

(A) The question is whether A was the legitimate sou of B. 

The fact that A was always treated as such l>y members of the family is relevant. 

51. Whenev-er the opinion of any living 
opinion when jg relevant, the grounds on which such opinion 

is based are tilso relevant. 

Ulustration. 

An ■expert may give an account of experiments performed by him for the purpose of 
forming his opinion. 

Character when relevant. 


52- In civil cases the .fact that the character of any person 
In civil cases character to concerned is such as to render ]irobal)le or improbable 
prove conduct imputed irre- any conduct imputed to liim is irrelevant, except in 
Levant {;o far as such character app<*ars from facts otlierwisi 

relevant. 


% 
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In criminal caaes, previous 63. In criminal proceedings the fact that 

good chartuiter relevant. the persofi jaccusedis of a good character is relevant. 

54. In criminal proceedings the fact that the accused person 

Previous conviction in cri- ^een previously convicted of any ofiFence is rc- 

minal trials relevant, but not leyant ; but the fact that he has a bad character is 
previous bad character, ex- irrelevant, unless evidence has been given that he has 
cept in reply. ^ good character, in which case it becomes relevant. 

Explanation. — ^Tbis section does not apply to cases in which the bad character 
of any person is itself a fact in issue. 

55. In civil cases the fact that the character of any person is 
Character os affecting dam- such as to affect the amount of damages which he 

ages. ought to receive is relevant. 

Explaimtion . — In sections 52, 53, 54, and 55, the word ' character* includes 
both reputation and disposition ; but evidence may be given only of general re- 
putation and general disposition, and not of particular acts by which reputation and 
disposition were shown. 


pab:! IP 

ON PROOF. 

Chapter III.— Facts which need not be proved. 

No evidence required of 56. No fact of which the Court will take 

relevant fact judiciJly no- jivh’eial notice need be proved. . 
ticed. 

Facts of which (,\)nrt mu8t 57. The Court shall take judicial notice 

take judicial notice. of the fuUowmg facts : — 

(1.) All laws or rules having the force of Lw now or heretofore in force or 
hereafter to lie in furee iii any part of British India : 

(2.) All ])ul)lic Acts passed or hereafter to be passed by Parliament and all 
local and personal Acts directed by Parliament to bo judicially noticed : 

(3.) Articles of War Tor JT* r 3rajesty\s Annv or Navy : 

(4.) The course oi' pioceedmg of Pirliaraent and of the Councils for the pur- 
poses of making Law's and Ioijs established under the Indian Councils* Act 

or any other law for the time bciiig relating thereto. 

Explanation . — The word ‘ Parliament* in clauses 2 and 4 includes — 

1 . The Parliament of the United Kingdom of Great Britain and Ireland ; 

2. The Parliament of Great Britain ; 

8. The Parliament of England ; 

4. The Parliament of Scotland ; and 

5. The Parliament of Ireland. 

(5.) The accession and the sign manual of the Sovereign for the time being 
of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice : the seals of 
all the Courts of British India, and of all Courts out of British India, establish- 
ed by the authority of the GoA'ernor-CJeneral or any Local Government in Council : 
the seals of Courts of Admiralty and Maritime tlurisdictionand of Notaries Public^ 
and all seals which any person is authorized to use by any Act of Parliament or 
otlier Act or Begulatiou having the force of law in British India ; 
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(7.) The accession to office, names, titles, functions, and signatiu'es of the 
persons filling for the time being any public office in any part of British India, if* 
the fact of their appointment to such office is notified in the Gazette of India, or in- 
the official Gazette of any Local Government : 

(8.) The existence, title, and national flag of «very State or Sovereign recog- 
nized by the British Crown : 

(9.) The divisions of time, the geographical divisions of the world, and pub- 
lic festivals, fasts, and holidays notified in the official Gazette : 

(10.) The territories under the dominion of the British Crown: 

(11.) The commencement, continuance,, and termination of hostilities between 
the British Crown and any other State or body of persons : 

(12.) The names of the members and officers of the Court, and of their 
deputies and subordinate officers and assistants, and also of all officers acting in 
execution of its process, and of all advocates, attornics, proctors, vakils, pleaders, 
and other persons authorized by law to appear or act before it: 

(13.) The rule of the road on land or at sea.* 

In all these cases, and also on all matters of public history, literature, science, . 
or art, the Court may resort for its^id to appropriate books or documents of refer- 
ence. ^ 

If the Court is called upon by any •person to take judicial notice of any fact, 
it may refuse to do so, unless and undl such person produces any such book or 
document as it may consider necessary to enable it to do so, 

58. No fact need be i)roYed in any proceeding which the parties 

Facts admitted need not thereto or their agents agree to admit at the hearing, 
be proved. or ^\hich, before the hearing, they agree to admit by 

any writing under their hands, or which b}' any rule of pleading in force at the 
time they are deemed to have admitted by their pleadings : Provided that the 
Court may, in its discretion, recpiire the facts admitted to be proved otherwise 
than by such admissions. 

• Chapter IV.-*-Or Oral Evidence. 

Proof of facta by oral evi- 59. All facts, except the contents of docu- 

<i®nce. ments, may be proved by oral evidence. 

Oral evidence must be 60- Oral evidence must, in all cases 

direct. whatever, be direct ; that is to say — 

If it refers to a fact which could be seen, it must be the evidence of a witness 
who says he saw it. 

If it refers to a fact which could be heard, it must be the evidence of a wit- 
ness who says he heard it. 

If it refers to a fact which could he perceived by any other sense or in any 
other manner, it must be the evidence of a witness vfiio says he perceived it by 
that sense or in that manner. 

If it refers to an opinion or to the grounds on which that opinion is held, it 
must be the evidence of the person who holds that opinion on those grounds : 

Provided that the opinions of experts expressed in any ti’eatise commonly 
offered for sale, and the grounds on which such opinions are held, may be proved 
by the production of such treatise, if the author is dead, or cannot be found, 
or has become incapable of giving* evidence, or cannot be called as a witness 
without an amount of delay or expense which the Court regards as unreason- 
able. 


See Act XVIII of 1872. s. 6. 
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Provided also that, if oral evidence refers to the existence or condition of 
any material thing other than a document, the Court may, if it thinks fit, re- 
quire the production of such material thing for its inspection. 

Chapter V.— j-Op Documentary Evidence. 

61. The contents of documents may be proved 
either by primary or by secondary evidence. 

62. Primary evidence means the document 
itself produced for the inspection of the Court. 

Explanation 1. — Where a document is executed in several parts, each part 
is primary evidence of the document. 

Where a document is executed in counterpart, each counterpart being exe- 
cuted by one or some of the parties only, each counterpart is primary evidence 
as against the parties executing it. 

Explanation 2. — Where a number of documents are all made by one uni- 
form process, as in the case of printing, lithography, or photography, each is 
primary evidence of the contents of the rest ; but where they are all copies of a 
/'ommon original, they are not primaiy evidence of the contents of the original. 

llluBtration. 

A person is shown to have been in possession of a number of placards, all printed at one 
time from one original. Any one of the placards is primary evidence of the contents of any 
other, but no one of them is primary evidence of the contents of the original. 

Secondary evidence. 63. Secondary evidence means and includes — 

(1.) Certified copies given under the provisions hereinafter contained. 

(2.) Copies made from the original by mechanical processes which in them- 
selves 'insure the accuracy of the copy, and copies compared with such copies. 

(3.) Copies made from or compared Avith the original. 

(4.) Counterparts of documents as against the parties wh^ did not execute 
them. 

(5.) Oral accounts of the contents of a document given by some person 
who has himself seen it. 


Proof of contenta of 
documents. 

Primary evidence. 


Illustrations. 

(a.) A photograph of an original is secondary evidence of its contents, though the two 
have not been compared, if it is proved that the thing photographed wtis the original. 

(6.) A copy compared with a copy of a letter made by a copying machine is secondary 
..vidsnee of the contents of the letter if it is shown that the copy made by the copying ma- 
chine was made from the original. 

((?.) A copy transcribed from a copy, .but afterwards compared with the original, is 
secondary evidence ; but the copy not so compared is not secondary evidence of the original, 
although the copy from which it was transcribed was compared with the original. 

(d.) Neither an oral account of a copy compared with the original, nor an oral account of 
a photograph or machine-copy of the original, is secondary evidence of the original. 

Proof of documents by 64. Documents must be proved by primary 

primary evidence. evidence except in the cases hereinafter mentioned. 

Cases in which secondary 65. Secondary evidence may be given of the 

evidence relating to docu- existence, condition,' or contents of a document in 
ments may be given. the following cases 

(a.) When the original is shown or appears to be in the possession or power 
juf the person against whom the document is sought to be proved, or of any person 
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out of reach of or not subject to the process of the Court, or of, any person 
legally bound to produce it, and when, after notice mentioned in sectton 66 , such 
person does not produce it. 

(5.) When the existence, condition, or contents of the original have been 
proved to be admitted in writing by the person j-gainst whom it is proved or by 
his representative in interest. 

(c. ) When the original has been destroyed or lost, or when the party offiiring 
evidence of its contents cannot, for any other reason not arising from his own 
default or neglect, produce it in reasonable time. 

(d.) When the original is of such a nature as not to be easily moveable. 

(e.) When the original is a public document witliin the meaning of section 74 . 

(/.) W^'lien the original is a document of which a certified copy is permitted, 
by this Act, or by any other law in force in British India, to be given in evidence. 

(ff.) When the originals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases a, c, and any secondary evidence of the contents of the docu- 
ment is admissible. ^ 

In case i, the written admission is admissible. 

Ill case e or /, a certified copy of* the document, but no other kind of secon- 
dary evidence, is admissible. 

In case < 7 , evidence may be given as tf) the general result of the documents 
by any person who has examined them, and who is skilled in the examination of 
such documents. 


66. iSecondary evidence of the contents of the documents referred to in 
... ^ X- X section 65, chnisc a. sliall not be given unless the party 

produce. proposing to give such secondary evidence has previous- 

ly given to the party in whose possession or power the 
document is, or to his attorney or pleader,* such notice to produce it as is pre- 
fcrihed by law ; 'Mid it no notice is pivscribed by law, tlieii such notice as the Court 
considers reasonable under the circumstances of tlie case : 

Provided th.'it such notice shall not be required in order to render secondary 
evidence admissible in any of the following cases, or in any other case in which 
tlie Court thinks fit to dispense witli it ; — 

( 1 .) When the document to be proved is itself a notice. 

(2.) When, from the nature of the case, the adverse party must know 
that ho will b(* required to ])roduce it. 

( 3 .) When it ai)poars or is jiroved that the adverse party bas obtained 
possession of the original by fraud or force. 

(4.) W'hen the adverse party or his agent has the original in Court. 

(5.) When the adverse party or his agent has admitted the loss of the 
document. 

( 6 .) When the person in possession of the document is out of reach of, or 
not subject to, the process of the Court. 


Proof of eignature and 67- If a document is alleged to be signed or to 

handwriting of person alleg- liave been written wholly or in part by any person, the 
ed to have signed or written signature or the liandwriting of so much of the docu- 
document produced. ment as is alleged to be in that person’s handwriting 

must be proved to be in his handwriting. 


See Act XVIII of 1872, s. 6. 
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68. V a document is required by-law to be attested, it shall not be used 
Proof of execution of as evidence iftitil one attesting witness at least lias 

document required by law been called for the purpose of proving its execution, if 
to be attested. there be an attesting witness alive, and, subject to the 

procecs of the Court, capable of giving evidence. 

69. If no such attesting witness can be found, or if the document 
Proof where no attesting purports to have been executed -in the United King- 

witness found. doni, it must be proved that the attestation of one 

attesting witness at least is in his handwriting, and that the signature of the 
jierson executing the document is in the handwriting of that person. 

70. The admission of a party to an attested document of its 
Admission of execution by execution by himself shall be sufficient proof of its 

party to attested document, execution as against him, though it bo a document 
required by law to be attested. 

Proof when attesting wit- 71. If the attesting witness denies or does not 

ness denies the execution, recollect the execution of the document, its execution 
may be proved by other evidence. 

lYoof of document not re- 72. An attested document not required by law 

quii*ed by law to be attested, to be attested may be proved as if it was unattested. 

73. In order to ascertain whether a signature, writing, or seal, is that 
Comparison of hand- of the person by whom it purports to have been writ- 
writings. tern or made, any signature, writing, or seal admitted 

or proved to the satisfaction of the Court to have been written or made 
by that person may be coiiiparod with the one which is to be p)roved, although 
that signature, writing, or seal, has not been produced or proved for any 
other purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the Court , to compare the wout^s or figures so 
wi’itten with any words or figui-es alleged to have been written by such person. 

Public Documents. 


Public documents. 


74. The following documents are public docu- 
ments : — 


1. Documents forming the Acts, or records of the Acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive, whether of 

British India, or of any other part of Her Majesty’s dominions, or 


of a foreign country. 


2. Public records kept in British India of private documents. 


Private documents. 


75. All other documents are private. 


76, Every public officer having the custody of a public document, 
Certified copies of public which any person has a right to inspect, shall give 
documents. that on demand a copy of it on payment of 

the legal fees therefor, together with a certififcate written at the foot of such 
copy that it is a tnie copy of such document, or part thereof, as the case may 
be, and such certificate shall be dated and subscribed by such officer with his 
name and his official title, and shall be sealed, whenever such officer is author- 
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izod by law to make use of a seal, and such copies so certified shall be calhui 
certified copies. , * •* 

Explanation. — Any officer who by the ordinary course of official duty is 
authorized to deliver such copies shall be deemed to have the custody of such 
documents within the meaning of this section. 

77 . Such certified copies may be produced in proof of the content?? 

Production of bucIi copies, of tlie public documents or parts of the public 
documents of which they pur])ort to be copies. 

Proof of other official do- 78 . The following public documents may bo 

cuments. proved as follows : 

(1.) Acts, orders, or notifications of the Executive Government of Bri- 
tish India in any of its departments, of any Jjocal Government, or any depart- 
ment of any local Government — by the records of the departments certified by 
the heads of those d<‘partnients respectively, or by any document purporting to 
be printed by order of any sueli Government : 

(2.) The proceedings of the legislatures — by the journals of those bodies 
respectively, o<;]L)y pablialuMl AHs or abstracts, or by copies purporting to be 
printed by order ol Government : ^ 

(3.) Proclamations, orders, or •regulations issued by Her Majesty or by 
the Privy Council, or by any department of Her Majesty’s Government — by 
copies or extracts contained in the London Gazette, or purporting to be printed 
by the Queen’s Printer : 

(4.) The Acts of the Executive or the proceedings of the legislature of a 
foreign country — by jouri\als published by their authority, or commonly received 
in that country as such, or by a copy certified under the seal of the country or 
sovereign, or by a recognition thereof in some public Act of the Governor-Ge- 
neral of India in Council : ^ 

(5.) The proceedings of a municipal body in British India — by a copy 
of such procoedijgs certified by the legal keeper thereof, or by a printed book 
purporting to be published by the autliority of such body : 

(G.) Puldic documents of any other class in a foreign country — by the 
original, or by a copy c(Ttilied by the legal keeper thereof, with a certificate 
under the seal of a notary public or of a British consnl or diplomatic agent, 
that the copy is duly certified by the officer h.aving the legal custody of the ori- 
ginal, and u[)on proof of the character of the document according to the law of 
the foreign country. 

Presumptions as to Documents. 

79 . The Court shall presume every document purporting to be a 

Presumption as to genu- certificate, certified co])y, or other document, which 
meucssof certified conics. is by law declared to bo admissible as evidence of any 
particular fact, and which purports to be duly c<Ttified by any officer in British 
India or by any officer in any Native State in alliance with Her Majesty, who is 
duly authorised thereto by the Governor- General in Council, to be genuine : 
Provided that such document is substantially in the form, and purports to be 
executed in the manner, directed.by law iu that behalf. The Court shall also 
presume that any officer by whom any such document purports to be signed or 
certified, held, when he signed it, the official character which he claims in such 
paper. 
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80. , Whenever any document i§ produced before any Court purporting;' 
Presumption on produc- to be a record or memorandum of the evidence or 

tion of record of evidence. of any part of the evidence given by a -witno?is in a 
judicial proceeding or before any officer authorised by law to take such evidence, 
or lo he a statoniont or confession by any prisoner or accused person taken in 
accordance v/itli law, and purporting to be signed by any Jinlge or Magistrate, 
or ])y any such officer as aforesaid, the Court shall presume lliat the document 
is genuine, that any statements as to the circumstances under which it was 
taken purporting to be made by the person signing it are true, and that such 
evidence, statement, or confession 'was duly taken. 

81. The Court shall presume the genuinoness of every document pur])ort- 
Presumption aa to Ga- hig to be the London Gazette, or the Gazette of In-- 

eettes, &c. dia, or the Government Gazette of any Local Go- 

vernment, or of any colony, dependency, or possession of the British Crown, or 
to be a newspaper or journal, or to be a copy of a private Act of Parliament 
printed by the Queen’s Printer, and of eA^ery document purporting to be a docu- 
ment directed by any law to be kept by any . person, if such document is kept 
substantially in the form required by law, and is produced from proper custody. 

82. When any document is produced before any Court purporting 
Presumption as to clocu- *0 be a dociuiient wliicli, liy the law in force for the time 

ment admissible iu England being in England or Indand, would be ailini'^'sible in 
without proof of sealoreig- proof of any particular iu any Court of Justice in 
*^**'^'^*’®* England or Ireland Avithout proof of the seal or stamp 

or signature authenticating it, or of the judicial or official duiracter claimed by the 
person by whom it purports to be signed, the Court shall presume that such seal, 
stamp, or signature is genuine, and that the ])crson signing it held at the time 
when be signed it the jiulicial or official character wliich he claims, and the doeii- 
iiient shall be admissible for the same piiiqioso for which it would be admissible 
in England or Ireland. ^ ^ 

83. The Court shall presume that maps or plans purporting to 

Proof of maps made for bo made by the authority of Government Avere so 

purposes of any cause. made and are accurate ; but maps or plans made for 

the purposes of any cause must be proved to be accurate. 

84. The Court shall j)resuine the genuineness of every hook 

Presumption as to collec- purporting to be printed or published under the 

Mons of laws aud reports of authority of the Governineiit of any country, and to 
lecisions. contain any of the laAvs of that country, and of CA'cry 

book purporting to contain reports of decisions of tlie Courts of such country. 

85. The Court shall presume that every document purporting to l)e a 
Presumption as to powers- power-of-attorney, and to have been executed befor(^, 

of-attoruey. and authenticated by, a notary public, or any Court, 

Judge, Magistrate, British Consul, or Vice-(Jonsul, or representative of Her 
Majesty or of the Government of India, was so executed and authenticated. 

86. The Court may presume that any document purporting to be a 
Presumption as to certi- certified copy of any judicial record of any country 

fied copies of foreign judi- not forming ]jart pf Her Majesty’s dominions is 
cial records. genuine and accurate, if the document purports to 

be certified in any manner Avhich is certified by any re]) resen tat ive of Her Majesty 
or of the Government of India resident in such country to be the manner 
commonly in use in that country for the certification of copies of judicial records. 
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87- The Court may presume th^t any book to v/tiich it, may refer 
Presumption as to books, for infomiatieii on matters of public or g^eral inter- 
maps, and charts. est, and that any published map or chart, the state- 

ments of which are relevant facts, and which is produced for its inspection, was 
written and published by the person, and at the tjme and place, by whom or at 
which it purports to have been written or published. 

88. The Court may presume that a message forwarded from a telegraph- 
Presumption as to photo- to the person to whom such message purports 

grai>hs, machine-copies, and to be addressed corrcs[)onds with a message delivered 
telegraphic messages. . for transmission at the oiliee from whicli the message 
purports to be sent ; but the Court sliall not make any presumption as to the 
person by whom such message was delivered for transmission. 

Presumption aa to due 89. The Court shall presume tliat every docu- 

execution, &c., of documents ment called for and not produced after notice to 
not produced. produce was attested, stamped, and executed in the 

manner roiiuircd hy law. 

90. Where any document, purpurung or proved to be thirty years old, 
Documents thirty years is produced from an}' custody which the Court 

old. in the pai;ticular case considers proper, the OTmTH; 

may presume that tlie signature and every otlior j)nrt of such dt)cument which 
purports to be in tlie handwriting of any particular ]><‘rsoii is in that person's 
handwriting, and, in tlie case of a document cx^vuted or attested, that it wjls 
duly executed and attested by the persons by wlua.i it purports to he executed 
and attested. 

Explanation. — Documents are said to ])e in ]u-( [)er custody if they are in 
the plac(i in wliich, and under the care of \.in ])ers()n witli whom, tiny would 
naturally be ; but no custody is im}>roper if it is ] loved to have had a hgltimate 
origin, or if tlie circumstances of the particular case are such as to renddi* such 
an origin probable. 

This explanJrtion applies also to*section 81. 

• 

lUustraiiom^. 

(a.) A has been in possesaion of Ijin-iod propfi’ty for a long luno. He protUicea from 
hi.s ciisioc. ' d<'^('«la relating to the land .-ho\vin ' Ins tJL'i’s lo r .;'h(‘ ('\i .'■.xly is pron.^r. 

(A) A pr ..hices de-sl.-, rei.uinu, to laiid'Hl j.rnpv’ity i»i v.iiicii he is Lhe lau.tgag^e. The 
mortgagor is in pof:.sehsi»)ii. 'I'he eu.‘'T(»,]y is i'.oj-.t. 

(«• ) A, a roinHMjih.ii of H, pisiduce;, du'od • ivi.iring to lauds in B’a pos^ ■':.siuu, whli ii 
were ilepositcd with him hy B for safe lutstouy. Tuv cus’ is proper. 

Chafteu YI. — Of the Exclusion of Oral by 
Documentary Evidence. 

91. When the terms of a contract, or of a grant, or of any other disposi- 
Evidonce of terms of writ- tion of projuTty, have been reduced to the lorin of 

ten contract. a document, and in all <'asn?; in wl/ch any matter is 

required by law to he reduced to the form of a doeuiu "M. n(» evidence sliall he 
K,iu;n ill pruof of the terms of such co?';”.- 1. giMiit, or ^ h-'i* disposition of pro- 
})fcrty, or of such matter, exeejit the ilocument itVif, or secondary evidence of 
its coiiLmts in cases in wliich .secondary evidenee is admissible under the pro- 
visions hereinhehirc contained. 

Ejcceptilm 1 . — When a public oilicer is re quired by lai; to be appointed 
in writing, and when it is shown that any ]'articular person lias acted as such 
officer, the writing by which he is appointed need not be proved. 


4 
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Exception 2. — Wills admitted to probate in British India* may be proved 
by the prolmte. ‘ . 

Explanation 1. — This section applies equally to cases in which the contracts, 
grants, or dispositions of property referred to, are contained in one document, 
and to cases in which they are contained in more documents than one. 

Explanation 2. — Where ‘there are more originals than one, one original 
only need be proved. 

Explanation 3. — The statement in any document whatever of a fact other 
than the facts referred to in this section shall not preclude the admission of oral 
evidence as to the same fact. 

Illustraiione, 

(a.) If a contract be contained in several letters, all the letters in which it is contained 
must be proved. 

{b.) If a contract ia contained in a bill of exchange, the bill of exchange must be 
proved. 

(c.) If a bill of exchange ia drawn in a set of three, one only need be proved. 

(d.) A contracts in writing with B for the delivery of indigo upon certain terms. The 
contract mentions the fact that B had paid A the priqp of other indigo contracted for verbally 
on another occasion. 

> . .Oral evidence is offered that no payment was made for the other indigo. The evidence 
is admissible. 

(c.) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

92. Wlien the terms of any such contract, grant, or other disposition of 
Exclusion of evidence of property, or any matter required by law to bo reduced 
oral agreement. to the form of a docmncTit, have been proved accord- 

ing to the last section, no evidence of any oral agreement or statement 
phall ^be admitted as between tbc parties to any such instrument, or their 
representatives in interest, for the purpose of contradicting, varying, adding to, or 
subtracting from, its terms: ^ 

Proviso 1. — Auy fact may be proved which would invalidate any document, 
or which would entitle any person to any decree or order relating thereto, such as 
fraud, intimidation, illegality, want of due execution, want of capacity in any con- 
tracting party, want or failure of consideration, or mistake in fact or law. 

Proviso 2. — The existence of any separate oral agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, may be 
proved. In considering whether or not this proviso applies, tlie Court shall have 
regard to the degree of formality of the document. 

Proviso 3. — The existence of any separate oral agreement constituting a con- 
dition precedent to the attaching of any obligation under any such contract, grant, 
or disposition of property, may be proved. 

Proviso Ai , — The exislencc of any distinct subsequent oral agreement to re- 
scind or modify any such contract, grant, or disposition of property, may be proved, 
except in cases in which such contract, grant, or disposition of property, is bylaw 
required to be in writing, or has been registered according to the law in force for 
the time being as to the registration of documents. 

Proviso 5. — Any usage or custom by which incidents, not expressly mentioned 
in any contract, are usually annexed to contracts of that description, may be 
proved : Provided that the annexing of such incident would not be repugnant to, 
or inconsistent with, the express terms of the contract. 


fSeeActXVmofia7?,s.7. 
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Proviso 6. — Any fact may be proved which shows in what manper the lan- 
guage of a document is related to exislang facts. * 

Illustrations, 

(a.) A policy of insurance is effected on goods .*in ships from Calcutta to London.** 
The goods are shipped in a particular ship which is lost. The fact that that particular ship 
was orally excepted from the policy cannot he proved. 

(6.) A agrees absolutely in writing to pay B IjCO*”) on the 1st March 1873. 
fact that, at the same time, an oral agreement was made that the money should not be paid 
till the 31 st March, cannot be proved. 

(c.) An estate, called Hhe Rdmpur tea estate,' is sold by a deed which contains a map 
of the property sold. The fact that laud not included iii the map had always been regarded 
as part of the estate, and pras meant to pass by the deed, cannot be proved. 

(d.) A enters into a written contract Avith B to Avork certain mines, the property of B, 
upon certain terms. A Airas induced to do so by a misrepresentation of B’s as to their value. 
This fact may be proved. 

(c.) A institutes a suit against B for the specific peiformance of a contract, and also 
prays that the contract may be reforine<l as to one <»f its provisions, as that provision AA-as 
inserted in it by mistake. A may prov.} that such a mistake w-as made as w-ould by law 
entitle him to have the contract reformed. 

if. ) A orders goods of Bby a letter in which nothing is said as to the time of payment, 

Snd accej)ts the goo<ls on delivery. B sues A for the ]»rice. A may show that the goods 
were supplied on credit for a term still unex^ared. ^ 

ig. ) A sells B a horse, and A^erbally warrants him sound. A gi' cs B a paper in these 
words, ‘Bought of A ahorse for Rs. fiob.’ B may proAe the Acrbal Avari..uty. 

(A.) A hires lodgings of B, and gives B a card on whicli is written, ‘Rooms, Rs. 200 a 
month.’ A may prove a Aeibal agreement that these terms AV(Me to include partial board. 

A hiies lodgings of B for a year, and a regularly sbimpcd a*.cieemeiit drawn up by an at- 
torney is inadti betAveon them. It is silent on the subject of board. A may not prove that 
board was include<l in the terms verbally. 

(i.) A applies to B for a debt due to A by sendini, a receipt for the mcmey. B keeps 
the receipt, and does not send the money. In a suit for ihe amount, A may i)ruve this. 

(j.) A and B make a contract in writing to t.ako ofiect upon the h.ijjpcing of a certain 
contingency. * The writing is left Avith B, aa^Iio sues A upon it. A may buow tht^circum- 
stances under Avhich it w-as delivered. 

93. Wlie’fc the^ language .used in a docunitut is, on its face, 
Exclusion of eAudence to anibiguQiis or dofoc1i\o, CAidoneo may not be given ot 

explain or amend ambiguous facts Avliich AA'onld sboAV its meaning or supply its 
document. defects. 

Illustrations, 

(a.) A agrees in writing to sell a horse to B for ‘Rs. 1,000 or Rs. 1, 500.’ Evidence 
cannot he given to shoAv wliich price Avas to be giA'cn. 

(6.) A deed contains blanks. Evidence cannot be given of facts which would show bow 
they were meant to be filled. 

94. When language used in a document is plain in itself, and 

ExcluBion of evidence when it applies accurately to existing fact evidence 

against application of docu- may not be given to show tliat it was not meant to 

ment to existing facts. applj such facts. 

Jllustratum, 

A sells to B by deed ‘ my estate at Rdmpur containing 100 bighds.’ A has an estate at 
Rdmpur containing 100 bighds. 

Evidence may not be given of the fact that the estate meant to be sold was one situated 
at a different place and of a different fjize. 

96. When language used in a document is plain in itself, but is 
Evidence as to document unmeaning in reference to existing facts, evidence may 

in unmeaning reference to be given to show that it was used in a particular sense# 

existing facts. 
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Ulustraiiou. 

« • 
f 

A sells to B by deed bonse in Calcutta.* 

A had no house in CaVjut-^ but Tt j^pp^-ars that be had a house at Howrah, of which B 
had been in possession since tlio execuiion of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 

96. Wlion the facts are sue!) that the tiscd might have 

Kvidenceas to apiuijation meant to ajvply to any one, and could not liave 

of language which can apply bo(‘n meant to n,p]»ly to more than one, of several per- 
to one o^y of seveial per- sons or tiling*?, evidence nin}" he given of facts vrhich 
show whioh of those persons or things it was intended 
• to apply to. 


Illiistratioiis. 


(o.) A agrees to sell toB for Tls. l/iOO ‘my white lior.se.’ A has two white horses- 
Evidence may be given of fatta which show whi'^'b. of them was me nt. 

(6.) A agrees to accompany B to Ilaidtxrdbad. Hvideiice may be given of facts showing 
whether Haidar^biid in the JDeiih.'iu or Haidardn/ui in tiindh was meant. 


Evidence as to application 
of fe ajg^ iage to one of two 
sets of facts, to neither of 
which the whole correctly 
applies. 


97- When thV lan.gii/tgc used api>lics partly 
to one SOI existing fa^ts, and pr.rtly to another set 
of existing ihets, hut the whole of it does not apj)lv 
correctly to cifhor, evidence may be given to show to 
which of the two it was meant to a])pjy. 


lllasttwtion, 

A agrees to sell to B ‘my In'.id .'t X’ in the oceupHtion of Y. A lias land atX, but not 
in the occupation of Y, and ho lias land in the occupation of Y, but it is not at X. Evi- 
dence may be given of facts showing v/hich he meant to sell. 

• • 

08. Evidence may bo given to show' tlie meaning of illegible or 
Evidence as to meaning of not coiiinioiily iiitelligihlo obar.'tctors, of foreign, ohso- 
Blegible characters, &c. letc, technical, lopul, and provincial expressions, of 
abbreviations, and of words used in a peculiar sense. 


Illustration. 

A, a sculptor, agrees to sell to B ‘all my mods.’ A has both models and modelling 
tools. Evidence may be giveu to show which he meant to sell. 

99. Persons who are not parties to a document, or their 
Who may give evidence of re])res»‘]itatiyes ill interest, rawy give evidence of any 
agreement varying terms of facts tending to slow a contf Tn])oraneous agreement 
document. varying the terms of tlie document. 


Illustration. 

_ A and B make a contract in waiting that B shall sell A certain cotton, to be paid for on 
deliveiy. At the same time iU y an oral agreement that three moni !/'■’ credit {^h dl be 
given to A. _ This coeild not be shown as between A and B, but it might be shown by C if it 
afiected his interests. 

100. Nothing' in thiwS cliapttT contained 
Saving of provisions of shall be taken to affect any of the provisions of the 
Indian Succession Act relat- Indian Succession Act (X of 1865) as to the con- 
ing to wills. struction of wills. 
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PART. III. 

PRODUCTION AND EFFECT OF EVIDENCE. 
Chapter VII. — Of the Euri5en of Proof. 


101. WhoeTer desires any Court to give judgment as to any 
legal right or liability dependent on the existence of 
Bur en o proo . which he asserts must prove that those facts 

exist. When a person is bound to prove the existence of any fact, it is said 
that the burden of proof lies on that person. 


Illu8tratio7is. 

(a.) A desires a Court to give judgment that B shall be punished for a crime which A 
says B has committed. 

A must prove that B has committed the crime. 

(6.) A desires a Court to give judgment that he is entitled to certain land in the 
possession of B by reason of facts wlfich he asserts and which B denies to be true. 

A must prove the existence of those facts. 

102. The burden of proof in a suit or proceeding lies on that 
On whom burden of proof person who would fail if no evidence at all were given 
lies. on either side. 


Illustrations, 

(a.) A sues B for land of which B is in possession, and which, as A asserts, was left to 
A by the will of C, B’s father. 

If DO evidence were given on either side, B would be entitled to retain his possession. 

Therefore the burden of proof is on A. ^ 

(6.) A sues B for mouov due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud, 
which A denies. ^ ^ • 

If no evidence were given on either ejde, A would succeed, as the bond is not disputed, 
and the fraud is not proved. 

Therefore the burden of proof is on B. 

103. The burden of proof as to any particular fart lies on that 
Burden of proof as to par- person who wishes the Court to believe in its existence, 
ticular fact. unless it is jirovidcd by any law that the proof of 

that fact shall lie on any particular person. 

Ill ustration. 

A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, ho was elsewhere. He must 
prove it. 

104. Tb3 burden of proving any fact neces- 
Burden of proving fact to proved in order to enable any person to 

adi^^le ^ ® evicence evidence of any otlier fact is on the person who 

wishes to give such evidence. 

‘Jlhcstrations. 

(a.) A wishes to prove a dying declaration by B. A must prove B’s death. 

(6.) A wishes to prove, by secondary evidence, tlie contents of a lost document. A 
must prove that the document has been lost. 
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105. ‘ When a person is accused of any offence, the burden of proving 
Burden of proving that the existence* of circumstances bringing the case 
case of accused comes within within any of the General Exceptions in the Indian 
exertions. Penal Code, or within any special exception or proviso 

contained in any other part ef the same Code, or in any law defining the 
offence, is upon him, and the Court shall presume the absence of such circum- 
stances. 

niustratiom, 

(a.) A, accused of murder, alleges that, by reason of unsoundness of mind, he did 
not know the nature of the act. 

The burden of proof is on A. 

(6.) A, accused of murder, alleges that, by grave and sudden provocation, he was de- 
prived of the power of self-control. 

The burden of proof is on A. 

(c.) Section 326 of the Penal Code provides that whoever, except in the case provided 
for by section 335, voluntarily causes grievous hurt, shall be subject to certain punishments. 
A is charged with voluntarily causing grievous hurt under section 825. 

The burden of proving the circumstances, bringing the case under section 335, lies on A. 

106. When cny fact is esjiecinlly within the 
espa^Sly within^™led^^^^ knowledge of any person, the burden of proving that 
fact is upon him. 

mustratioiu. 

(a.) When a person does an act with some intention other than that which the charac' 
ter and circumstances of the act suggest, the burden of proving that intention is upon him. 

(6.) A is charged with travelling on a railway without a ticket. The burden of proving 
that he had a ticket is on him. 

107. When the question is whether a man is alive or dead, and it is 
Burden of proving death of shown that he was alive within thirty years, the 

person known to have been burden of proving that he is dead is on the person 
alive within thirty years. who affirms it. < 

• 

108. Provided that when* the qnestipn is whether a man is alive or 
Burdenof proving thatper- <^ead, and it is proved that he lias not been hoard of 

son is alive who has, not been for sevent years l^j those who would naturally have 
heard of for seven years. heard of him if he had been alive, the burden of 
proving that he is alive is shifted to* the person who affirms it 

109. When the question is whether persons are partners, landlord and 
Burden of proof as to part- tenant, or principal and agent, and it has been shown 

ner8hip,tenancy, and agency, that they have been acting as such, the burden of 
proving that they do not stand, or have ceased to stand, to each other in those 
relationships respectively, is on the person who affirms it. 

110. When the question is whether any person is owner of anything of 
Burden of proof as to which he is shown to be in possession, the burden of 

ownership. proving that he is not the owner is on the person 

who affirms that he is not the owner. 

111. Where there is a question as to the good faith of a transaction 
Proof of good faith in between parties, one of whom stands to the other 

teansactions where one party in a position of active confidence, the burden of prov- 
w in relation of active confi- jng the good faith of the transaction is on the 
party who is in a position of active confidence. 


* See Act XVIII of 1872, s. 9. 
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lllmtratixyin, 

• • 

(o.) The good faith of a sale by a client to an attorney is in question in a suit brought 
by the client. The burden of proving the good faith of the transaction is on the attorney. - 

(6.) The good faith of a sale by a sou just come of age to a father is in question in a 
suit brought by the son. The burden of proving the good faith of the transaction is on the 
father. • 

112. The fact that any person was born during the continuance of a 
Birth during marriage con- valid marriage between his mother and any man, 

elusive proof of legitimacy. qj. within two hundred and eighty days after its dis- 
solution, the mother remaining unmarried, shall be conclusive proof that he 
is the legitimate son of that man, unless it can be shown that the parties to 
the marriage had no access to each other at any time when he could have been 
begotten. 

113. A notification in the Gazette of India that any portion of British 
Proof of cession of terri- territory has been ceded to any Native State, Prince, 

^^ry. or Ruler, * shall be conclusive proof that a valid 

cession of such territorv took place at the date mentioned in such notification. 

114. Tlie Court may presume the existence of any fact w'hich it thinks 
Court may presume exist- likely to have happened, regard being had to the 

ence of certain facta. common course of natural events, human c«iduct 

and public and private business in their relation to the facts of the particular 
case. 

lllustratiom. 

The Court may presume — 

(a.) That a man who is in possession of stolen goods soon after the theft is either the 
thief, (^r has received the goods knowing them to be stolen, unless he can account for his 
possession. 

(6.) That an accomplice is unworthy of credit, unless he is corroborated in material 
particulars. 

(c.) That a bill of exchange accepted or endorsed was accepted or endorsed /or good 
consideration. 

(d.) 1'liat a thing ornate of things which has been shown to be in existence within a 
period shorter than vflat within which sucll things or state of things usually cease to exist 
IB still in existence. • 

(e.) That judicial and official acts have been regularly performed. 

(/. ) That the common course of business has been followed in })articular cases. 

((7.) That evidence which could be and is not produced would, if produced, be unfavour- 
able to the person who withholds it. 

(A.) That if a man refuses to answer a question which he is not compelled to answer by 
law, the answer, if given, would be unfavourable to him. 

(f.) That when a document creating an obligation is in the hands of the obligor, the 
obligation has been discharged. 

But the Court shall also have regard to such facts as the following in considering whe- 
ther such maxims do or do not apply to the particular case before it : — 

As to illustration a. — A shop-keeper has in liis till a marked rupee soon after it was 
stolen, and cannot account for its possession specifically, but is continually receiving rupees in 
the course of his business. 

As to illustiation 6. — A, a person of the highest character, is tried for causing a man’s 
death by an act of negligence in arranging certain machinery. B, a person of equally good 
character, who also took part in the aiTangemeut, describes precisely what was done, and admits 
and explains the common carelessness of A and himself. 

As to illustration b. — A crime is committed by several persona. A, B, and C, three of 
the criminals, are captured on the spot, and kept apart from each otlier. Each gives an 
account of the crime implicating D, and the accounts corroborate each other in such a manner 
as to render previous concert highly improbable. 

As to illustration c. — ^A, the drawbr of a bill of exchange, was a man of business. B, 
the acceptor, was a young and ignorant person, completely under A’s infiuence. 


See, for example, GasetU Indian Jan. 4, 1873, p. 2« 
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As to illustration d . — It is proved that a river ran in a certain course five years ago, but 
it is known that there have been floods since that time which might change its course. 

As to illustration e. — A judicial act, the regularity of which is in question, was per- 
formed under exceptional circumstances. 

As to illustration /. — ^The question is whether a letter was received. It is shown to 
have been posted, but the usual course of the post was interrupted by disturbances. 

As to illustration ff . — A man refuses to produce a document which would bear on a 
contract of small importance on which he is sued, but which might also injure the feel- 
ings and rc}>utatioii of his family. 

As to illustration h . — A man refuses to answer a question which he is not*compelled by 
law to answer, but the answer to it might cause loss to him in matters unconnected with the 
matter in relation to which it is asked. 

As to illustration i . — A bond is in possession of the obligor, but the circumstances of 
the case are such that he may have stolen it. 


Chapter VIII. — Estoppel. 

115. When one person has, by his declaration, act, or omission, intention- 

ally caused or pennitted another person to believe a 
® * thing to be true, and to act upon such belief, nei- 

ther he nor his representative shall be allowed, in any suit or proceeding between 
himself and such person or his representative, to deny the truth of that thing. 

Blustratimi. 

A intentionally and falsely leads B to believe that certain land belongs to A, and 
thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside the sale on the 
ground that, at the time of the sale, he had no title. He must not be allowed to prove his 
want of title. 

116. No tenant of immoveable property, or person claiming through 

such tenant, shall, during the continuance of the 
Estoppe 0 tenan . tenancy, be permitted to deny that the landlord 

of such tenant had, at the beginning of the tenancy, a title to such immove- 
able property ; and no person who came upon any imAxO'^e^ble property by the 
license of the person in possession thereof shall be permitted to deny that such 
petson had a title to such possession at the time when such license was given. 

117. No acceptor of a bill of exchange shall be pennitted to deny 
Estoppel of acceptor of bill that the drawer had authority to draw such bill or 

of exchaugo, bailee, or licensee, endorse it; iior shall any bailee or licensee be 

permitted to deny that his bailor or licensor had, at the time when the bailment 
or V- ense commenced, authority to make such bailment or grant such license. 

Explanation 1. — The acceptor of a bill of exchange may deny that the 
bill was really drawn by the person by whom it purports to have been drawn. 

Explanation 2. — If the bailee delivers tlie goods bailed to a person other 
than the bailor, be may prove that such person had a right to them as against 
tiio bailor. 

Chapter IX. — Of Witnesses. 

118. All persons shall be competent to testify, unless the Court considers 
that they are prevented from understanding the 
questions put to them, or from giving rational an- 
swers to those questions, by tender years, extreme old age, disease, whether of 
body or mind, or any other cause of the same 'kind. 

Explanation. — A lunatic is not incompetent to testify unless he is prevent- 
ed by his lunacy from understanding the questions put to him and giving 
rational answers to tl^m. 


Who may testify. 
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119. A vatness, who is unable to speak, may give his evidepce in any 
_ , other manner m which he can make ituntelliffible, 

as by writing or by signs ; but such writing must be 
written and the signs made in open Court. Evidence so given shall be deemed 
to be oral evidence. 


120. In all civil proceedings the parties to the suit, and the husband or 
Married person in civil and wife of any party to the suit, shall be competent 
criminal proceedings. witnessess. In criminal proceedings against any 

person the husband or wife of such person respectively shall be a competent 
witness. 


121. No Judge or Magistrate shall, except upon the special order of 
_ _ , . some Court to which lie is subordinate, be compplled 

Judges and Magistrates. questions as to his own coivln.-t in 

Court as such Judge or M-Jgi^trate, or as to any thing v.ldch came to his kiiuw- 
ledge in Court as such Judge or Magistrate ; but he may be examined as to 
other matters which occurred in his presence whilst he was so acting. 


•. Illustrations. 


(a.) A, on his trial before the Oourt of Sessicin, saya that a deposition was improperly 
taken by B, the Magi^trate. 13 c-iimot beVompeiled to answer questions as to this, Except 
upon the special order of a superior ('ourt. 

(6.) A is accused ))efore the (‘oiirt of Session of having given fal.se evidence before B, 
a Magistrate. B cannot be asked what A said, except upt>n the special order of the superior 
Court. 

(c.) A is accu>ed before the Court of Session of .att ''in]>tiiig to murder a police-officer 
whilst on his trial before B, a Sessions Judge. B may be examined as to what occurred. 

122. No person, who is or lias beim married, sli.nll be ciunpelled to 
Communications during discl(»se am eommuiiicatioii nu'do to him during mnr- 

marriage. riage by any jierson to whom he is or has beojii mar- 

ried ; nor shall he bo permitted to disclose any su<*h communication, unless the 
person who made re]m'sentative in interest consent-., exeept in suits be- 

tween married persons, or pr<»eoediii."s in which one married person is prosecuted 
for any crime committed against the otln r. 

123. No one shall be jjormitted to give any evidence derived from un- 
Evidence as to affairs of jmblisbed official records relating to any affairs of 

State. State, except with the pcrmissiijii of the officer .at the 

head of the department concerned, who shall give or withhold such jiermission 
as he thinks lit. 

124. No public officer shall be eomj^elled to disclose communications 
Official communications. made 1o him in (»iUcial confidence, when he considers 

that the public interests would suffer by the disclosure. 

125. No Magistrate or police-officer shall be compelled to say whence 
Informatiop as to commis- he got any infonnation as to the commission of any 

Bion of offences. offence. 

126. No barrister, attorney, pleader, or vakil, shall, at any time, bo 
Professional communica- permitted, unless with his client’s express consent, to 

*k»n8. disclose any communication made to him in the course 

and for the purpose of his oraployment as su -li barrister, pleader, attorney, or 
vakil by or on behalf of his client, or to state the contents or condition of .*'* 
document with which he has become acquainted in the course and foi tlie pur- 
pose of his professional employment, or to disclose any advice given by him to his 
client in the course and for the purpose of such employment. 


5 
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Provided that nothing in this section shall protect from disclosure — 

(1.) Any such communication made in furtherance of any illegal* purpose ; 
(2.) Any fact observed by any barrister, pleader, attorney, or vakil in 
the course of his employment as such, showing that any crime or fraud has been 
committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader,* attor- 
ney^ or vakil was or was not directed to such fact by or on behalf of his client. 

Explanation, — The obligation stated in this section continues after the em- 
ployment has ceased. 

lUuitrationa. 

(a.) A, a client, says to £, an attorney, *1 have committed forgery, and I wish you 
to defend me.’ 

As the defence of a man known to be guilty is not a criminal puipose, this communica- 
tion is protected from disclosure. 

(6.) A, a client, says to B, an attorney, ‘I wish to obtain possession of property by the 
use of a forged deed, on w'bicb I request yon to sue.’ 

This communication, being made in furtherance of a criminal purpose, is not protected 
from disclosure. 

(c.) A, being charged with embezzlement, reta^ins B, an attorney, to defend him. 
In the coiirse of the proceedings B observes that an entry has been made in A’s account- 
book charging A with the sum said to have been embezzled, which entry was not in the 
book at tbe commenceuicnt of his emjjloyment.* 

This being a fact obseived by B in the course of his employment showing that a fraud 
has been committed since the commencement of the proceedings, it is not protected from 
disclosure. 

127. The provisions of section 126 shall apply to interpreters, and 
Section 126 to apply to in- the clerks or servants of barristers, pleaders, attor- 

terpreters, &c. ncys, and vakils. 

128. If any party to a suit gives evidence therein at his own instance or 
Waiver of privilege if c»therwise, he shall not be deemed to have consented 

party Wunteers evidence. tliereby to such disclosure as is mentioned in section 
126 ; and if any party to a suit or proceeding calls any^^^uch barrister, pleader,* 
attorney, or vakil as a witness, he shall be fieeraeJ to have collsented to such dis- 
closure only if he questions such barrister, {<tt(;rney, or vakil on matters wliicli, 
but for such quesiion, he would not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court any con- 
Confidential communica- fideiitial communication which has taken place between 

tions with legal advisers. him and his legal professional adviser, unless he offers 

hiL: self as a witness, in which case he may be compelled to disclose any such com- 
munications as may appear to the Court necessary to be known in order to ex- 
plain any evidence which he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled to 
Production of witness’s produce his title-deeds to any property or any docu- 

title-deeds. ment in virtue of which he holds any projx rt> as 

pledgee or mortgagee, or any document the production of which might tend to 
crin.inate him, unless he has agreed in writing to produce them with the person 
' seeking the production of such deeds or some person through whom he claims. 

131. No one :A\ 1 be compelled to produce documents in his possession, 

Praduction of documents other person would be entitled to 

which another p^rson, Lav. refuse to produce, it they were in his possession, 
ing poBsesflion wo-M be unless such last-mentioned person consents to their 
entitl^torefuseto produce. production. 


S69 ActXYIIlof 1672, ■. 10 ., 
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: 132. A witness shall not be excused from answering "question 

Witness not excused from to any matter relevant to the matter ill issue in any 

answering on ground that suit or in. any civil or criminal proceeding, upon the 
answer will criminate. ground tliat the awswcr to such question will crimi- 

nate, or may tend, directly or indirectly, to criminate, siicii witness, or that it 
will expose* or tend directly or indirectly, to expose such witness to a penalty or 
forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled to give sliall 
Proviso * subject him to any arrest or[>rosecution, or be proved 

against him in any crlitiiiial proceeding, except a pro- 
secution for giving false evidence by sucli answer. 

133. An accomplice shall be a competent witness against an accused 
Accomplice. person ; and a conviction is not illegal merely 

because it proceeds upon the uncorroborated testimony of an accomplice. 

134. No particular number of witnesses shall in 
any case be required for the proof of any fact. 


Number of witnesses. 


Chapter X. — Of the Examination of Witnesses. 


135. The order in which witnesses are produced and examined shall be 
Order of production and regulated by the law and ]iractice for the time being 

examination of witnesses. relating to Civil and Criminal })rocodure respectively, 
iud, in the absence of any such law, by the discretion of the Court. 

136. When either party proposes to give evidence of any fact, the Judge 
Judge to deci le to ad- may ask the party proposing to give the evidence 

missibility of evidence. in what manner the alleged fact, if proved, would 

be relevant; and the Judge shall admit the evidence if he thinks that the fact, 
if j)rovcd, would be relevant, and not otherwise. • 

If the fact proposed to be proved is one of which evidence is admissible 
only upon proof ^if^onie other fact,* such last-men tiemed fact must be proved 
before evidence is given of the fact first mentioned, unless the party undertakes 
to give })roof of such fact, and the Court is sati.‘5fied with such undertaking. 

If the relevancy of one alleged fact depends upon another alh*ged fact 
being first ju’oved, the Judge may, in his discretion, either permit evidence of 
the first fact to be given before the second fact is proved, or require evidence to 
be given of the second fact before evidence is given of the first fact. 


Illustratio)is. 

(a.) It ifi proposed to prove a statement about a relevant fact by a person alleged to be 
dead, w'hich statement is relevant under section thirty-two. 

The fact that the person is dead mu.st be proved by the person proposing to prove the 
statement before evidence is given of the statement. 

(6.) It is proposed to prove by a copy the contents of a document said to be lost. 

The fact that the original is lost must be proved by the person proposing to produce the 
copy before the copy is produced. 

(c.) A is accused of receiAung stolen property knowing it to have been stolen. 

It is propos 'd to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The Court may in 
its discretion either require the property to be identified before the denial of the possession 
is proved, or permit the denial of the .possession to be proved before the property is identified. 

(d.) It is proposed to prove a feet (A) which is said to have been the cause or effect of 
a fact in issue. There are several intermediate facts (B, C, and D) which must be shown to 
exist before the fact (A) can be regarded as the cause or efiect of the fact in issue. The Court 
may either permit A to be proved before B, C, or D is proved, or may require proof of B, C 
hnd D before permitting proof of A. 
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Ezaminatioii-iii-chief. 


CrosB-ezamination. 

Re-examination. 


137- , The examination of a witness by the 
party who calls him shall be called his examination** 
in-chief. 

The examin^'^ion of a witness by the adverse party 
sbalji be called iiis cross-examin:nioii. 

Tb.e exaiiiinatioii of a witness, subsequent to the 
cross-cxamiiiiition by Llie party who called him, shall 
be called his rc-examination. 


138. Witnesses shall be first examinetl-in-cliief, fhen fif the adverse 

Order of examinations. party SO desires^ cross-examined, then (if the party 
Direction of re-examination, calling him so re-examined. 

The examinati^'ii and cross-examination must relate to relevant facts, but 
the cross-examination need not be couiiiied to tin; facts to which the witness testi- 
fied on his examination-in-chlef. 

The re-examinatioii shall he directed to the explanation of matters refer- 
red to in cross-examination ; and if new matter is, by permission of the Court, 
introduced in re-examination, the adverse party may further cross-examine upon 
that matter. ' 

139. A person summoned to prod,uce a document does not become a 
Cross-examination of per- witness by the mere iVict that he produces it, and 

Bon called to produce a docu- cannot be cross-examined unless and until he is 
ment. called as a witness. 


, ^ 140. Witnesses to character may be cross-exa- 

Witnesses to character. re-examined. 

141 . Any question suggesting the answer which the person putting it 
Leading queatione. wishes or expects to receive is called a leading ques- 

tion. 


142. Leading questions must not, if objected to by the adverse party. 
When they must not be be asked in an exaiiiimition-in^i:!*'^ or in a re-exami- 
njiTtftd. nation, except Avitb tlie permission of the Court. 

The Court shall permit leading questions as to matters which are intro- 
ductory or undisputed, or which have, in its opinion, been already sufficiently 
proved. 

143. Leading questions may be asked in 
When they maybe asked, cross-examination. 

144. Any witness may be asked, wdiilst under examination, whether any 
Evidence as to matters in contract, grant, or other disposition of property as 
luting. to which he is giving evidence, was not contained in 

a document, and if he says that it was, or if he is about to make any statement 
as to the contents of any document, which, in the opinion of the Court, ought 
to be produced, the adverse party may object to such evidence being given until 
such document is produced, or until facts have been proved which entitle the 
party who called the witness to give secondary evidence of it. 

Explanation. — A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in theip- 
selves relevant facts. 

Illustration.^ 


The question is whether A assaulted B. 

C deposes that he heard A say to D, * B wrote a letter accusing me of theft, and I 
will be revenged on him.* This stEitement is relevant, as showing A’s motive for the 
aesault, and evidence may be given of it, though no other evidence is given about the 
letter. 
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145. A witness may be cross-examined as to previous statements made 

,CroB8-examinatioii as to ^vriting, or reduced into writing, and 

previous statements in writ- relevant to matters in question without such writing 
ing. being shown to him, or being proved ; but if it is in- 

tended to contradict him by the writing, his attention must, hcdbre the writing 
can be proved, be called to those parts of it which are to be used for the purpose 
of contradicting him. 

146. When a witness is cross-examined, he may, in addition to the 
Questions lawful in cross- questions hereinbefore referred to, be asked any 

examination. questions which tend — 

(1) to test his veracity ; 

(2) to discover wlio lie is, and what is his position in life ; or 

(3) to shake his credit by injuring his character, although the answer to 
such questions might tend dir(‘ctly or indirectly to criminate him, or might 
expose or tend directly or indin‘ctly to expose him to a penalty or forfeiture. 

147. If any such que.stion relate.s to a matter relevant to the suit 
When witness to be com- or jsjroceeding, the provisions of section 132 shall 

pelled to answer. apjily thereto. 

148. If any such question relrftes to a matter not relevant to the Ifuit or 
Courtto decide when ques- pi*<H'C(»ding, except in so far as it afthets the credit of 

tion shall be asked, and when the witness by injuring his character, the Court shall 
witness compelled to answer. deci<lo wliether or not ih(‘ witness shall he compelled 
to answer it, and may, if it thinks fit, warn the witness that he is not obliged to 
answer it. In exercising its discretion, the Court shall have regard to the follow- 
ing considerations : — 

(1.) Sueh questions are proper if they are of such a nature that the truth of 
the imputation conveyed by them would seriously affecd the opinion of the Court 
as to the credibility of the witness on the matter to wliich he testifies. * 

(2.) Such questions arc improper if the imputation wliich they convey 
relates to matters so remote in time or of such a character that the truth of the 
imputation would not affect, or Voulil affect in a slight degn'c. the ojiinion of 
the Court as to the credibility of the witne>s on the matter to whicii he te.<tifies. 

(3.j Such questions are improper if there is a gn^at <lis]'ro})ortioii between 
the importance of the inqiutatioii made against the witness's character and the 
importance of his eviihmce. 

(4.) The Court may, if it sees fit, draw, from the witness's refusal to 
answer, the inference that the answer, if given, would he unfavourable. 

149. No such question as is referred to in section 148 ought to be asked 
Question not to be asked unless the person asking it has reasonahh* grounds for 

without reasonable giouuds. tliinkiiig that the imputation which it conveys is 

well-founded. 

(a.) A barrister is instructed by an attorney or vakil that an imjwrtant witness is a 
dikfit. This is a reasonable ground for asking the witness 'W'betber lie is a ddkdit. 

(6.) A pleader is informed by a person ill Court that an important witness is a dsikdit, 
.The informant, on being questioned by the pleader, gives sati^actory reasons for bis state- 
ment. This is a reasonable ground for asking the -witness whether be is a dilkdit. 

(c.) A witness, of whom notbiug" whatever is known, is asked at random whether he 
IS a ddkdit. There are here no reasonable grounds for the question. 

^ («i.) A witness, of whom nothing whatever is known, being questioned as to his mode 
of life and means of living, gives unsatisfactory answers. This may be a reasonable ground 
for asking him if he is a diikdit. 
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150. * If the Court is of opinion jjihat any such question was asked ' ift^ith- 
Procedure of Court in out reasonable grounds, it may, if it was asked by 

ease of question being asked any barrister, pleader, vakil, or attorney, report the 
without reasonable grounds. circumstances of the case to the High Court or other 
authority to which such barrister, pleader, vakil, or attorney is subject in the 
exercise of his profession. 

151. The Court may forbid any questions or inquiries which it regards 

Indecent and scandalous as indecent or scandalous, although such questions 

questions. or inquiries may have some bearing on the questions 

before the Court, unless they relate to facts in issue, or to matters necessary 
to be known in order to determine whether or not the facts in issue existed. 

152. The Court shall forbid any question which appears to it to be 

Questions intended to in- intended to insult or annoy, or which, though pro- 

Bult or annoy. per in itself, appears to the Court needlessly offensive 

in form. 

153. When a witness has been asked, and has answered, any question 

Exclusion of evidence to is revelant .to the inquiry only in so far as it 

contradict answers to ques- tends tfl shake his credit by injuring his character, 
tions tftjting veracity. no evidence shall be given to contradict him ; bnt if 

he answers falsely, he may afterwards be charged with giving false evidence. 

Exception 1. — If a witness is asked whether he has been previously con- 
victed of any crime, and denies it, evidence may be given of his previous 
conviction. 

Exception 2. — If a witness is asked any question tending to impeach his 
impartiality, and answers it by denying the facts suggested, he may be con- 
tradicted. 

Uliistrations. 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is a^ked whether, in a former transaction, he had not made a fraudulent 
claim. He denies it. « 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(d.) A witness is asked whether he was not dismissed from a situation for dishonesty. 
He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. « 

(c.) A affirms that on a certain day he saw B at T^aliore. 

A is asked whether he himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contiadicting A on a fact which affects his credit, but 
as contradicting the alleged fact that B was seen on the day in que.stion in Lahore. 

In each of these cases the witness might, if his denial was false, be charged with giving 
false evidence. 

{d.) A is asked whether his family has not had a blood-feud with the family of B, 
against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question tends to impeach 
his Impartiality. 

154. The Court may, in its discretion, ponnit the person who calls 
Question by party to his a w’itiicss to put any questions to him which might 

own witness. be put in cross-examination by the adverse party. 

155. The credit of a witness may be impeached in the following waya 
Impeaching credit of wit- by the adverse party^ or, with the consent of the 

nesB. Court, by the party who calls him : — 

. (1-) By the evidence of persons who testify that they, from their know*' 

ledge of the witness, believe him to be unworthy of creditr 





WITNESSES. 


39 


(2.) By proof that the witness has.been bribed or has accepted^ the oflFer 
of a bribe, or has received any other corrupt inducement to give his ^evidence. 

(3.) By proof of former statements inconsistent with any part of his 
evidence which is liable to be contradicted. 

(4.) When a man is prosecuted for rape^r an attempt to ravish, it may 
be shown that the prosecutrix was of generally immoral character. 

Explanation — A witness declaring another witness to be unworthy of credit 
may not, upon his examination-in-chief, give reasons for his belief, but he may 
be asked his reasons in cross-examination, and the answers which he gives 
cannot be contradicted, though, if they are false, he may afterwards be charged 
with giving false evidence. 

nimtrations. 

(a.) A sues B for the price of goods sold and delivered to B. C says that he delivered 
the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had not delivered 
the goods to B. 

The evidence is admissible. 

(6.) A is indicted for the murder of B. 

C says that B, whou dyinp:, decl.ir^ that A had given B the wound of which he died. 

Evidence is offered to show that, on a previous occasion, C said that the wound was not 
given by A or in his presence. • • • 

The evidence is admissible. 

156. When a witness whom it is intended to corroborate gives evidence 
Questions tending to cor- of liny relevant fact, he may be questioned as to any 
roborate evidence of relevant other circumstances which he observed at or near to 
the lime or place at ^>hich such relevant fact occur- 
red, if the Court is of opinion that such circumstances, if proved, would corro- 
borate the testimony of the witness as to the relevant fact which he testifies. 

Ill miration, •• 


A, an accomplice, gives an account of a robbery in which he took part. He deBcril>es 
various incidents uncdlniected with the r^^bery which occurred on his way to and from the 
place where it was comnutted. , 

Independent evidence of these facts may be given in order to corroborate his evidence as 
to the robbery itself. 


157. In order to corroborate the testimony of a witness, any former 
Former statements of wit- sfatmu-nt made by sneh witness relating to the same 
may 1 e proved 


n< ss may 1 e proved to 
corroborate later testimony 
as to same fact. 


fact, at or about the time when the fact took place, 
or before any authority legally competent to investi- 
gate the fact, may be proved. 


158. W^henever any statement, relevant under section 32 or 33, is proved, 
What matters may be matters may be proved either in order to contra- 
proved in connection with diet or to corroborate it, or in order to impeach or 
proved statement relevant confirm the credit of the person by whom it was made, 
under section 32 or 33. wliich might have been proved if that person had 

been called as a witness, and had denied upon cross-examination the truth of 
the matter suggested. 

169, A witness may, while under examination, refresh his memory by 


referring to any writing made by himself at the time 
efreshing memory. the- transaction concerning which he is questioned, 

or so soon afterwards that the Court considers it likely that the transaction was 
at that time fresh in his memory. 


* See Act XVIII of 1872, s. 11, 
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The witness may also refer to any such writing made by any other person, 
and read by the witness within the time aforesaid, if when he read it he knew 
it to be correct. 

Whenever a witness may refresh his memory by reference to any document, 
When witness may use /"ay, with the peiniission of the Court, refer to 
copy of document to refresh a copy of such document : Provided that the Court 
memory. be satisfied that there is sufficient reason for the non- 

production of the original. 

An expert may refresh his memory by reference to professional treatises. 

160. A witness may also testify to facts mentioned in any such docu- 
Testimony to facts sfcited “'cnt as is mentioned in section 159, although he has 

in document mentioned in no specific recollection of the facts thanselves, if he 
flection 159. is sure that the facts were correctly recorded in the 

document. 

Illustration. 

A book-keeper may testify to facts recorded by lym in books regularly kept in the course 
of business if he knows that tlie books were correctly kept, although he has forgotten the 
particijlar transactions entered. ^ 

161. Any writing referred to under the provisions of the two last 
Right of adverse party as preceding sections must be produced and shown to the 

to writing used to refresh adverse party if he requires it ; such party may, if he 
memory. pleases, cross-examine the witness thereupon. 

162. A witness summoned to produce a dociiment shall, if it is in his 

„ , . ^ , possession or power, bring it to Court, notwithstand- 

Production o ocuments. objection which there may be to its produc- 

tion or to its admissibility. The validity of any such objection shall be decided 
on by*tlic Court. 

The Court, if it sees fit, may inspect the document, l uiless it refers to matters 
of State, or take other evi<lence to enable H to determineoiTits admissibility. 

If for such a purpose it is necessary lo» cause any document to be translated, 
^ the Court mav, if it thinks fit, direct the translator 
to keep the contents secret, unless the document is 
to be given in evidence ; and if tlie interpreter disobeys such direction, he shall 
be held to have committed an oifence under section one hundred and sixty-six of 
tl'.^ Indian Penal Code. 

163. When a party calls for a document which he has given the other 
Giving, as evidence, of do- P^^ty notice to produce, and such document is pro- 

cument called for and pro- duced and inspected by the party calling for its pro- 
duced on notice. d action, he is bound to give it as evidence if the 

party producing it requires him to do so. 

164. When a party refuses to jiroduce a document which he has had 

Using, as evidence, of do- notice to produce, he cannot afterwards use the do- 
cument production of which cuinent as evidence without the consent of the other 
was refused on notice. party or the order of the Court. 

lUmtration . , ' 

A sues B on an agreement, and ^ves B notice to produce it. At the trial, A calls for the 
document, and B refuses to produce it. A gives secondary evidence of its contents. B seeks 
to produce the document itself to contnidict the secondary evidence given by A, or in order 
to show that the agreement is not stamped. He cannot do so. 





WITNESSES. 




166. The Judge may, in order to discover or to obtain proper* proof of 
Judge’s power to put ques- relevant facts, ask any question he pleases in any 
tions or order production. form at any time of any witness or of the parties 
about any fact relevant or irrelevant, and may order the production of any docu- 
ment or thing ; and neither the parties nor their agents shall be entitled to make 
any objection to any such question or order, nor, without the leave of the Court, 
cross-examine any witness upon any answer given in reply to any such question : 

Provided that the judgment must be bksed upon facts declared by this Act 
to be relevant, and duly proved: 

Provided also that this section shall not authorize any Judge to compel any 
witness to answer any question or to produce any document which such witness 
would be entitled to refuse to answer or produce under sections 121 to 131, both 
inclusive, if the question were asked or the document were called for by the adverse 
party ; nor shall the Judge ask any question which it would be improper for any 
other person to ask under section 148 or 149 ; nor shall he dispense with primary 
evidence of any document, except in the cases hereinbefore excepted. 

166. In cases tried by jury or with assessors, the jury or assessors may 

put any* questions to the witnesses, through or by 
Power of jury or assessors of the Judge, which the Judge himself might 

to put questions. . ° 

^ ^ put, and which he considers proper. 

Chapter XI. — Of Iot'roper Admission and Rejection of 

Evidence. 

167. The improper admission or rejection of evidence shall not be ground 
No new trial for rejec . n of itself for a new trial or reversal of any decision in 

or improper admission of evi- any case, if it shall appear to the Court before»whicli 
such objection is raised that, independently of the 
evidence objected to admitted, tb^re was sufficient evidence to testify the 
decision, or that, if the rejected evidence had been received, it ought not to. have 
varied the decision. 
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It K PEAL Of ENACTMENTS. 


SCHEDULE. 

r 

Enactments Repealed. 


Number and year, j 

, * Title. 

Extent of repeal. 

Stat. 26 Geo. Ill, 
cap. 57. 

For the further regulation of the trial 
of persons accused of certain offences 
committed in the East Indies ; for re- 
pealing so much of an Act, made in 
the twenty-fourth 3 ^ear of the reign of 
his j)rcsent Majesty (intituled, An i 

Section thirty-eight 
so far as it relates 
to Courts of Jus- 
tice ill the East 
Indies. 

i 


JStiit. 15 Vic. 
Clip. 99. 


Act for the better reii^ulation and nia- 
lutgemcnt of the affairs of the East ■ 
India Conii^aiiy, and of the British | 
possessions in India, and^'for estab- , 
lishing a Court of judicature for the 
more speedy and effectual trial of ' 
persons accused of off ences committed j 
in the East Indies), as requires the | 
servants of the East India Company ! 
to deliver inventories of their estates | 
and effects ; for rendering the laws ; 
more effectual against persons iin- | 
lawfully resorting to the East Indies ; 
and for the more easy j)r(H>f, in cor- ' 
tain cases, of deeds and waitings exe- 
cuted ia vrfeat Britain^ or India. | . 

To amend the I^aw' of E^idence. 1 


Act XV of lt552 I To amend the I^aw of Evitleiice. 


Act XIX of 1853 ! To amend the Law of Evidence in the 
Civil Courts of the East India Com- 
pany in the Bengal Presidency. 

Act ir of 1855 Eor the fui'ther improvement of the 
Luav of Evidence. 


Section eleven and 
so much of section 
nineteen as i-elates 
to British India. 

Si> much as has not 
been heretofore 
repealed. 

Section nineteen. 


So much as has not 
been heretofore 
repealed. 


Act XXV of 1861 For simplifying the Procedure of the Section two hun- 
Courts of Criminal Judicature not dred and thirt}- 
established by Royal Charter. seven. 


The General Clauses Act, 1868. 


Sections seven and 
eight. 
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ABBREVIATlONy- 

Meaning uf, evidence to show . s. 

ACOEPTOB. O F ETL L— 

ERtopped from denying drawer's antliMritv, 

a nr. 

May deny driiwdiig, s 117. 

A(!CESSION— 

Of poveroign of I’nited Kingdom, judi- 
cially iioticod, s 57. 

To oilioe, i'C., (d Indian jmblic officer, judi- 
cially noticed, s. 57. , 

• 

AOCIDEXTAL A('T- 
S. 15. • 

A(\'0MP1JCF.-- 

(lompetout witnesR agaiiiRt ])Crson acciir.ed, 
s. v.n. 

Onvietion nnon evidence of, on<y. not 
illegal, s. 1 .‘53. 

AOOOrNT- - 

f^ooks of, enirioR in, vrheu relevant, s 34 

A(’knowled(imi:nt 

Of ieeei])i. s. 32, par. 2. 

ACQVM^TA^rVB • 

With handwriting, 47 

ACT - 

A])i»liealion of. .‘a 1 . 
f'oTTuneiiceuient <*f, .v. 1. 

Kxient tif, s. 1. 

Short title of, b. 1. 

Of con.spirator, how far r. ivle\an1 

s. 10. 

See Relevancy of State mrnt. 

ACTIONABLE WRONO - 
Conspiracy to commit, s. H>. 


ADMTSSIBILIT'. 

Of coiumunii atioiin made during marriage 
122. 

Of evidi-iiee of affuIj’B of Htrite. a. 123. 

Of evidence of judge to d3cide a.N to. s. 13d. 

Of cjiie.d,i<*us tendiiig to corroborate evidence 
of relevant faci. s l.Vd. 

Of document produced by witne^^R, r. 162. 

ADMISSION— 

Defined, s. 17. 

By party to proceeding or his agent, s. LS. 

By p,.‘rH)n inteiv&ted ai subject-matter of 
proeeedittg, >. IS 

By from whi>m inicrocit derived by 

parry to suit. s. J S. * 

By }».'rs m wbo-o j»»'<n!on or liability must bo 
I pr. ved o-L'niii" party to s-iit, p. IS, 

‘ By .'•'uit'T in reprcRcutcUive clinractei, s. IS. 

By perpo.i e.':pre.-ply rtuVrre«l to for informa- 
tion by paiiy to Miit. s 20 . 

PiN'Ot of. agaiunt person making it, and by 
or on his itchalf. s. 21. 

Or.ti. a.', to (. nfcntB of doentnents, when 
relevant, s. 12. 

In civil ca'C.". wb-m relcvan^.^. 23. 

. Vot coiirlubive ]>roof of ruaUcr ailmltted, 
B 31 

ALay operate an estoppel, r. 31. 

P.u*;- a'i’ui'Tcd M*ei1 mu t>e proved, a. 5S. 

tM e:c«.euLiv»n b\ }arty t>> attested ciocu- 
ii-> • fb, 

Oi e\’d' nc.\ imi'ropei. when no ground for 
n.'W liiai, >. l'*r. 

' ADMISSIONS -- 
‘ Ss, 17 — 31. 

'■ ADMITTED FACT— 
i Need not Ix^ )»roved. s. oS. 

I AFFAIBS OF STATE -- 

Admispibility of evidence of, r. 123. 


ACTS— 

Of Parliament, when judicially in>ti<’eii, a. 57. 
How provetl, s. 7S. 

Private cojdcs of presumption an genuine 
ness, 8. 81. 

Repealed, b. 2, and sch. 

Statements made in recitals in, b. 37. | 

ADDIKG— . . j 

To termB of written contract., v^'c* • .-^ec Krdu- \ 
9um of Evidence. 

ADMIRALTY JURISDICTION- 
Relevancy of certain judgments in, s 41. 


AFFIDAVITS— 

Presented to court or officer, Aet not ap- 
plicable to, fi. 1. 

AGENT - 

Conduct of. s 8 

St^iteineut of. s. IS. 

Sec Principal avd Afjn»t. 

AGREEMENT 

Oral, ethlcnce of. inadmi.ssibl' to vary lorius 
of written ctn\tr»ict, A'c., b 02. 

Varying terniR of doctiracnt. evidouce of 
contemporaneous, a. 09. 

To produce title-deeds, &c., s. 130. 
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AMBIGUOUS DOCUMENT— 

Exclusion of evidence to explain, s. 98. 

See Lcmgtmge, 

ANNOYING QUESTIONS— 

Court to forbid, s. 162. 

ANSWER— 

Of witness, see Witnets. 

To issue, s. 3, exp. 

ARBITRATOR— 

Proceedings before, Act not applicable to, 

B. 1. 

ARMY— 

Of Her Majesty, see Articles of War. 

ART— 

Opinions of experts on point of, s. 45. 

ARTICLES OF WAR— 

Judicially noticed, s. 57. 

ASSESSORS— 

Questions to witness by, s. 166. 

ATTESTATION— 

Presumption as to, s. 89. 

ATTESTED DOCUMENT— 

Not required by law to be attested, proof 
of, 8. 72. 

Required by law to be attested, proof of, 
SB. 68—71. 

ATTESTING WITNESS— 

When execution of document must be 
proved by, s. 68. 

Proof, w^hen he cannot be found. "»f docu- 
ment executed in the United Kingdom, 
s. 69. 

Proof when he denies or forgets execution, 
s. 71. 

ATTORNEY— 

Communication made to, by, or for client, 
when disclosable, s. 126. 

Coii ’.nunication made to, by, or for client, 
v^aiver of privilege, s. 128, 

Certain questions asked by, without reason- 
able grounds, may be reported to high 
court, B. 150. 

See Powers-of-Attorneif. 

AUTHORITY— 

See Estoppel. 

BAD CHARACTER— 

Relevancy of, in criminal proceedings, s. 54. 

BAILEE— 

Bs!x)pped from denying authority of bailor, 
B. 117. 

May prove right of person to whom he de- 
livers goods, B. 117. 

BAILORr- 

Bailee estopped from denying authority of, 
s. 117. 


BARRISTER— 

r Communication made to, by, or for client, 
when disclosable, s. 126. 

Communication made to, by, or for client, 
when not disclosable, s. 126. 
Communication made to, by, or for client, 
waiver of privilege, s. 128. 

Certain questions asked by, without reason- 
able grounds, may be reported to High 
Court, s. 150. 

BILL OF EXCHANGE— 

Proof of, when drawn in set, s. 91, ilL c. 
Acceptor of, estopped from denying authori- 
ty of di-awer, s. 117. 

Acceptor of, may deny drawing, s. 117. 
BIRTH— 

During valid marriage, when conclusive 
proof of legitimacy, s. 112. 

BLANKS- 
In deed, s. 93, ill. h. 

BODILY FEELING - 
State ot, see Relevancy of Facts. 

BODY— , 

State of, see Rdevancy of Facts. 

BONA FIDES— 
bee Good Faith. 

BOOK OF LAWS— 

Presumption as to genuineness of, s. 84. 
BOOKS - 

Presumption as to, s. 87. 

Of account, entries in, when relevant, s. 34. 
BRIBE- 

Creditof witness impeached by shewing, s. 155. 

BRITISH INDIA— 

Act extends to whole of, s. 1 . 

. LaVs in force in, judicfally noticed, s. 57. 

BRITISH TERRITORIES— 

Judicially noticed, s. 67. 

BRITISH TERRITORY- 
Proof of cession of, s. 113. 

BURDEN OF PROOF- 
Ss. 101—12. 

Definition of, s. 101. 

As to asserted leg^ right or liability, s. 101. 
In suit or proceeding, s. 102. 

As to particular fact, s. 103. 

Of fact necessary to be proved to make other 
evidence admissible, s. 104. 

That case of accused is within exceptions of 
Indian Penal Code, s. 105. 

Of fact especially within knowledge s. 106. 
Of death of man known to have been alive 
within thirty years, s. 107. 

That man is aLve who has not been heard of 
foi seven years, s. 108. 

As to relationship in case of partnexs, & 109. 
Landloi'd aud tenant^ 8. 109. 

Principal and agent, a. 109. 

As to ownership, s. 110. 

Of good faith where one party Btanda in po- 
sition of active confidence, s. 111. 
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BUSINESS- 
See C(mrie of BusiiMSS. 

CARICATURE— 

Is a ‘ document,’ s. 3. 

CAUSE— 

Of relevant facts or facts in issue, s. 7. 

CERTIFIED COPIES— 

Secondary evidence, s. 63. 

Of public documents, s. 76. 

Presumption as to genuineness of, s. 79. 
Proof of public documents, s. 77. 

Of foreign judicial records, presumption as 
to, s. 86. 

(SESSION - 

Of British territory, proof of, s. 113. 

CHARACTER— 

When relevant, ss. 52 — 5. 

To prove conduct imputed in civil cases, 
when relevant, s. 52. 

Good, relevancy of, in criminal proceedings 
8. 53. 

Bad, relevancy of, in criminal proceedings, 
8. 54. • 

Relevancy of, as affecting dtimages, s. 55. 
Witness to, cross-examination and re-exami- 
nation of, s. 140. 

CHARITABLE FOUNDATION— 

Relevancy of opinions as to, s. 49. 

CHARTS— 

Relevancy of statements in, s. 36. 
Presumption aa to, s. 87. 

CIVIL PROCEDURE LAW- 
How it affects proof of fact.s, a. 5. 

CIVIL PROCEEDINGS— , 

Parties to suit and husband and wife, com- 
jietent witnesses in, s. 120. • 

CLERK— 

Of legal practitioner, communication to. s. 

127. 

CLIENT— 

When compellable to disclose confidential 
communication, s. 129. 

When not compellable to disclose confidential 
communication, s. 129. 

See Attorney. 

COLLUSION- 

In obtaining judgment may l)e proved, s. 44. 

COMMENCEMENT- 
Of Act, s. 1. 

COMMON INTENTION— 

Of coiispiratore, s. 10. 

COMMUNICATION— 

During marriage privileged from disclosure, 

8 . 122 . 

Not generally admissible, s. 122. * 

When admissible, s. 122. 

See Confidential Comwuniealion^ Profestional 
Communication, 


COMPARISON— 

Of signature, writing, or seal with one ad 
mitted or proved, s. 73. 

Power to compel person to write for, s. 73. 

COMPETENCY— 

Of witnesses, ss. 118 — 33. 

See Witness. 

CONCLUSIVE PROOF— 

Defined, s. 4. 

CONDUCT- 
HOW far relevant, s. 8. 

Imputed in ciril ca«*es, relevancy of charac- 
ter to prove, 8. 62. 

CONFESSION— 

Caused by inducement, threat, or promise, 
when irrelevant, s. 24. 

To police-oflBcer, not proveable against ac- 
cused, s 25. 

While in custody of police-oflicer, when 
yjroveable against accused, s. 26. 

While in custody of police-officer, how much 
may be proved against accused, s. 27. 
Made after removal of impression* caused by 
inducement, threat, or promise, relevant, 
8. 28. 

Of one of two or more accused persons, how 
far to be considered, s. 30. 

Otherwise relevant, not to become irrelevant 
because of promise of secrecy, &c., s. 29. 

CONFIDENTIAL COMMUNICATION— 
When client compellable to disclo.se, s. 129. 
When client not compellable to disclose, s. 
129. 

CONSCIOUSNESS- - 
Of a sensation, a fact, s. 3, ill. d. 

CONSENT— 

To production of documents, s. 130. 

CONSPIRATOR— 

Statement or act of, how far a relevant fact, 

8 . 10 . 

CONSTRUCTION— 

Of wills, saving of provisions of Succession 
Act as to, 8. 100. 

CONSUL- 

Certificate by British, s. 78. 

CONTENTS OF DOCUMENTS— 

Oral admission as to, relevancy of, s. 22. 
How proved, s. 61 . 

Oral evidence of, secondary evidence, s. 63. 
In w'hat cases secondary evidence admissible, 
B. 65. 

Of statements by other persons of, when 
admissible, s. 144. 

CONTRACT— 

In form of document, evidence of terms 
B. 91. 

In form of document, exclusion of evidence 
of oral agreement varying terme of, b. 92 
Id form of document, examination of wit 
ness as to, s. 144. 
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C0NTR.M)ICT10N i 

Of witness, fi. loli. * 

Of proved relevant statement, s. 158. 

CONTRADICTORY TER:dS— 

Of wTitteii contract, &c., a. 92. 

See Exdusion of Evidence. • 

CONTROVERSY 

Statements made before, a. 32, par. 4. 

(.CONVERSATION— * 

Statement forming part oi, 39. 

CONVICTION- I 

Previous, relevancy of, in criminal proceed* | 

ings, s. 54. ‘ 

Upon evidence of accomplice only, not ille* 
gal, 8. 133. 

<’OPY OF DOCUMENT— ■ 

Secondary evidence, s. d3. ' 

■\Vhen w’itness may refresh niemory by re 1 

fereuce to, s. 159. • 

CORROT'ORATIOS— I 

Of accomplice, not required, s. 133. 

Of evidence of relevant fact, s. 15d. 

Of proved relevant statement, s. 153. 

COUNCILS— 

For making laws and rognlations, proce- 
dure of, judicially noticed, s. 57. 

COUNSEL- , 

See Barriaitr. 

COUNTERPART- 
HOW fat* primary evidence, s. f)2. 

Secondary evidence, a. 63. i 

COURSE OF BUSINESS— i 

Plxistence of, when a relevant fact, s. 16. | 

Statement made in, s. 32. i 

Procedure of parliament and Indian l^gis- i 
lative councils, judicially noticetl, e. 57. | 

COURT— I 

Act applies to judicial proceeding.^ in, s, 1. | 

Vot applicable to affidavits presented to, | 
s. i. 1 

Defined, s. 3. 

Names of members and officers of, court to | 
take judicial notice of, s. 57. | 

To forbid insulting questions, s. 1 52. ; 

See 

COURT-MARTIAL- I 

Act applicable to judicial proceedings before, i 

G.l. I 

COURTS- , 

Seals of, of which court must take judicial ' 
notice, s. 57. 

CREDIT OF WITNESS- 
Questions in cross-examination affecting, ss. 
146—50. 

How impeached, s. 155. 

When may be confirmed, s. 158. 

When may be iinpeaoluxl, s. 1 58. 


CRIMINAL PROCEEDINUS- 
Statement exposing to, s. 32, par. . 3 . 
Husband or wife of accused competent wit- 
ness in. s. 120. 

Relevancy of bad character, s. 54. 

Good character, s. 53. 

Previous conviction, s. 64. 

See Confesfiion. 

CRIMINATING ANSWER— 

Witness not excused from answering on 
ground of, ss. 132 — 47. 

CRIMINATING DOCUMENT— 

Production of, a. 130. 

CROSS-EXAMINATION OF WITNESS- 
Meaning of, s. 1 37. 

Must relate to relevant facts, s. 138. 

Not confined to facts upon W'hich examined 
in chief, s. 138. 

On nevr matter introduced in re-exam in a- 
tipn. .s. 138. 

Prollucing document, s. 139. 

As to chr<»acter, r. 140. 

’ As to i»i'evi>u3 written Riitcmenta, s. 145. 
When they mu.'^t be produeed, s. 145. 
Loading questions may be ,'^.^kcd, s. 143. 
Questions to test vi'raoity, hs. 146 — r»<>. 
Not to be asked without reasonable grounds, 
?. llO. 

When court may report asking of question 
to high court, s. 150. 

Upon answer to judge’s question, when 
permitted, s. 165. 

Upon writing with which ho refre.s]ies me- 
mory, s. 161. 

CUSTOM— 

Hlclcvancy of facts t^hero question is fw t o 
, exiatenco of, h. 1 3. 

Geuer.il, relevancy of opinions a.s to exiat 
ence of, s. 48. 

DAMAGES- 

Suit'i for, rolcvrincy of facts in. .s. 1 2. 
Relevancy uf cliardcter as affocting, s. 55. 

DEAD PEitSON- 

Stateinent of, see Relemint Facts. 

DEATH— 

SiitxMneut relating to cau.se of, B. 32, j>ar. 1 . 
Statement ex]) 0 .‘<iiig to suit for, s. 32, par. 3. 
Of m.in known to have been alive within 
thirty yeiirs, burden of proving, s. 107. 

Of man who has not been heard of for 
seven years, burden of proving life, s. 
108. 

DECISION 

Reversal of, ae? Raver sa/^ of DecisioTi, Ra^poHt 
of Decisions. 

DECREE — 

See fudgmarUs. 

DEEDS— 

Title, of witnefts not a party, production 
8. 130. 
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defective document— 

Exclusion of evidence to explain, s. 93. 

definitions - 
S. 3. 

DELAY - 
S. 32. 

diplomatic agent- 

Certificate by, a. 78. 

DISEASE — 

Of body or mind, person affected with, 
when incompetent as witness, a. 118. 

DISPROVED— 

When a fact is, s. 3. 

divisions of time - 

When judicially noticed. ». 57. 

DOCUMENT - 
Defined, a. 3. 

Used in commerce, a. 3*2, par. 2 
Contents of, how proved, .s. fil. • 

Private, s. 75. 

Presumption.'^ as to, rs. 79— 90. 

Produced by witness., tianslaiion of, s, 162. 
When court may iu.spcct, s. 1 62. 

Ih'odiiced by \vitne.''S, when referring to 
matters of State, s. 16*2. i 

Produced on m>tice, jxariy producing entiUeJ 
to have it in evidence, s. 10 J. 

Production of, which another person, having 
posscs.sion, could refu.se to produce, s. 131. 
Production of, by witness, s. 10*2. 
l^roductiou of, refused, s. 104. 

Production or, power of judge to order, a. 
165. 

U.sed by witness to refr< f1i meuu'ry, prv)- 
duction of, to :vlv('ric party, s. 161. • 

Sec Evidence^ PrtSdinjjt;on, Production of 
Document, . ' 

DOCUMENTARY EVIDENCE- 
Ss. 0*1—90. 

Defined, s. 3. 

Exclusion of oral by, s-s. 91 — 100. 
DOCUMENTS- 
Public, as. 74 — 8. 

DUMB WITNESS- 
Mode of giving evidence b}’, e. 119. 

dying decl.vration— 

Proof of, s. 104, ill. a. 

EFFECT— 

Of relevant facts or facts in issue, a. 7. 

ENACTMENTS— 

Repealed, a. 2. 

ENTRY"— 

In books of account, when relevant, a. 32, 
par. 2, a. 34. 

In public record, &c., made in perforihance 
of duty, relevancy of, a. 35. 

estoppel- 

^dmission may operate as, s. 31. 


I ESTOPPEL — {continued). • 

‘Defined, a. 115. • 

Of acceptor of bill of exchange from deny- 
ing authority of drawer, a. 117. 

Bailee or licensee from denying authority of 
bailor or licensor, a. 117. 

Licensed of person in possession of immove- 
able property from denying licensor’s 
title to pos.;eEsion, a. 116. 

Of tenant from denying landlord’s title, s. 
116. 


EVIDENCE- 

Rulos of, repealed, s. 2. 

Defined, a. 3. 

Of facta in issue and relevant facts, a. 5. 

Adniis^.iblc as to sipplication of language to 
one of two sets of facts, to neither of 
which the whole correctly applies, s. 97. 

Admitisiblc as to application of language 
winch cau apply to one only of several 
per,-nus or things, s. 96. 

Adinib&ible a.-) to use of language unmeaning 
in refort nee to existing facts, s. 95. 

Adlni^alble as to written document or con- 
tents, s. 144. 

AdiniFftible to show meaning of illegible 
characters, Ac , s. 98. 

Admissible when statement forms part of 
conversation, book, &c., 39. 

Documentary, es Cl — 9U. 

Exciubion of oral by documentary, as. 
91 — lUO. 

Inadmissible aS to meaning of language 
when document applies accurately to 
existing lacts. s. 94. 

Of affairs of state, admispibilify (>f, s. 123. 

Of attorney, barrister, &c., ss. 126 — 8. 

C»i coiitomporaucous agreeiiicnt varying terms 
of d->oumcut, who may give. s. 99. 

Of dumb- witness, mode of giving, s. 119. 

Of fact when not admissible under Civil 
Procedure Law, s 5, exp. 

Of hu>baud or wife, ss. 120 — 2. 

Of or.il agreement varying terms of contract 
&c,, exclusion of, s. 92. 

Of parties to suits, e. 120. 

Oi judge or magistrate, s. 121. 

Of public officer, s. 124. 

Of magistrate or police-officer, s. 125. 

Of interpreter, ss. 127, 12S. 

Of terms of contract, &c., in form of docu- 
ment, s. 91. 

Of witness, when relevant for proving, in 
subsequent proceeding, truth of facta 
stated, 8. 33. 

Oral, SB. 59, 60. 

Must be direct, s. 60. 

Oral, proof of facts by, e. 59. 

Primary, s. 62. 

Secondaiy, ss. 63, 65, 66. 

To explain ambiguous or defective documeut, 
exclusion of, s. 93. 

Judge to decide admissibility of. s. 136* 
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EVIDENCE -r{c(mlinued). 

What mattersk may be proved when relevant' 
statement prov^ under, s. 32 or 83, s. 
168. 

Improper admission of, when no ground 
for new trJal, s. 167. 

Improper rejection of, when no gi4und for 
new trial, s. 167. 

EXAMINATION - 

Of witness as to written document or con- 
tents, 6. 144. 

Of witnesses, see WUneu. 

See Evidence. 

EXAMINATION-IN-CHIEF— 

Of witness, meaning of, s. 137. 

Of witness, must relate to relevant facts, 
8. 138. 

Of witness, leading question, when may be 
asked, s. 142. 

Of witness, leading question, when may not 
be asked, s. 142. 

Of witness, when cross-examination question 
may be asked in, s. 154. 

EXAMINATIONS— 

Of witness, order of, s. 138. 

EXCLUSION OF EVIDENCE— 

To explain ambiguous or defective document, 
s. 93. 

As to meaning of language when document 
applies accurately to existing facts, s. 94. 
Of oral agreement varying terms of written 
contract, &c., s. 92. 

To contradict answer to qaestion testing 
veracity s. 153. 

Of oral by documentary evidence, as. 91 — 

100 . 

EXECUTION— 

Admission of, by party to attested docu- 
ment, s. 70. 

Of document, proof of, when attesting wit- 
ness cannot be found, or execution in 
the United Kingdom, s. 69. 

When attesting witness denies execution, s. 
71. 

EXECUTION OF DOCUMENT- 
When attesting witness must prove, s. 68. 
Presumption as to, s. 89. 

EXECUTIVE— 

Acts of, how proved, a. 78. 

EXISTENCE— 

Of facts, evidence of, s. 5. 

Of foreign state, &c., when judicially no- 
ticed, 8. 57. 

EXPENSE— 

S. 82. 

EXPERIMENTS— 

Accounts of, B. 51. 

EXPERT— 

Defimtion of, s. 45. 

Opinion of, on foreign law, &e., relevancy 
of. B. 45. 


EXPERT — {continued . ) 

Opinion of, relevancy of facta bearing upon, 
B. 46. 

Opinion of, expressed in treatise, when 
provfd by production, s. 60. 

May refresh memory by reference to pro- 
fessional treatises, s. 159. 

EXPLANATION— 

Of fact in issue, fact necessary for, s. 9. 

Of ambiguous document, exclusion of evi- 
dence in, a. 93. 

Fact in issue, or relevant fact, iie Relevan- 
cy of Facts. 

EXTENT— 

Of Act, B. 1. 

FACT— 

Admitted need not be proved, s. 58. 

Defined, s. 3. 

Evidence of, w^hen not admissible under 
Civil Procedure Law, s. 5. 

In issue, see Relevancy of Facts. 

‘Evidence of, may be given in suit or pro- 
ceeding, 8. 5. 

See Presumption. 

FACTS— 

In issue defined, s. 3. 

Relevant, evidence of, when admissible, s. 5. 

Connected with facts in issue, s. 6. 

Relevancy of, ps. 5 — 16. 

Relevancy of, forming part of same trans- 
action, B. 6. 

Relevancy of, which are the occasion, cause, 
or effect of relevant facts, or facts in issue, 
8. 7. 

]^levanoy of, necessaiy to explain or intro- 
duce a fact in issue or relevant fact, s. 9. 

Relevancy of, not otherwise relevant, when 
they become relevant, s. 11. 

Relevancy of, in suits for damages, s. 12. 

Relevancy of, where right or custom in 
question, s. 13. 

Relevancy, of showing existence of state of 
mind, body, or bodily feeling, s. 14. 

Relevancy of, bearing on question whether 
act was accidental or intentional, s. 15. 

Relevancy of, w'hen course of business con- 
cerned, 8. 16. 

Relevancy of, bearing on opinions of experts 
B. 46. 

Not requiring proof, s. 56 — 8. 

Judicially noticed, s. 56. 

Proof of, by oral evidence, s. 59. 

FACTS— 

Public, when judicially noticed, s. 57. 

FESTIVALS— 

Public; when judicially notioed, s. 57. 
FLAG— 

National, of foreign state, &c., when judi- 
cially noticed, s. 57. 
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FOREIGN— # 

Expresaions, evidence admisBible to show 
^'meaning of, a. 98. 

Judicial recorda, certified copiea of, pre- 
aumptiop aa to, a. 86. 

Law, opiniona of ezperta on, relevancy of, a. 45. 
FORFEITURE— 

Ezpoaure to, witneaa not excuaed from an- 
Bwering on ground of, as. 132, 146, 147. 

FRAUD— 

In o1^»ining judgment may be proved, a. 44. 
FBAUDUltoTTLY ACTING— 

A fact, a. 3, ill. d. 

FUNCTIONS- 

Of Indian public officers, when judicially 
noticed, a. 57. 

GAZETTE--- 
Statement made in, a. 37. 

Preaumption as to genuineness of, a. 81. 
GAZETTE OF INDIA-^ 

Notice in, of cession of British territory, 
proof, a. 113. 

GENERAL CLAUSES’ ACT, 1868— 

Ss. 7 and 8 repealed, s. 2. and sch. 

GENERAL CUSTOM— 

Or right defined, a. 48. 

GENUINENESS— 

Of documents, &c , see Pr^aum;ption. 

Geographical divisions - 

Of the world, when court must take judicial 
notice of, a. 57. 

GOOD CHARACTER— 

Relevancy of, in criminal proceedings, a. 53. 

GOOD FAITH— • • 

Acting in/ia a fact, a. 3, ill. d, ^ 

Facts shewing existence of, s. 14. 

Burden of proof where one party stands in 
jK>sition of active confidence, a. 111. 

GOOD-WILL- 

Facta shewing existence of, a. 14. 

GOVERNMENT— 

See Notifications of Government 

GOVERNMENT GAZETTES— 

Of Local Governments, &c., presumption as 
to genuineness of, a. 81. 

GRANT— 

Evidence of terms of, when in form of do- 
cument, a 91. 

Examination of witness aa to its being in 
writing, a. 144. 

Exclusion of evidence of oral agreement 
varying terms of, when in form of ducu- 
Ijaent, a. 92. 

GROUNDS OF OPINION— 

See Opinion. * 

HAN^RITING— 

Idemfey of, relevancy of opinions of experts 
on, a. 45. 


HANDWRITING— cow^inwed. • 

Proof of, when necessary, a* 6 7. 

Relevancy of opinions aa to, a. 47. 

HIGH COURT— 

Certain questions asked by attorney, &o., 
without reasonable grounds, may be re- 
ported to, a. 150. 

HIGHLY IMPROBABLE— 

S. 11 (2). 

HIGHLY PROBABLE— 

S. 11 (2). 

HOLIDAYS— 

Public, when judicially noticed, a. 57. 

HOSTILITIES— 

Between British crown and other states, Ac., 
commencement, &c., of, judicially noticed, 
a. 57. 

HUSBAND— 

Of accused in criminal proceeding compe- 
tent witness, 8. 120. 

Of party to civil suit, competent witness, a. 

120 . 

IDENTITY— 

Of thing or person whose identity is rele- 
vant, facts establishing, s. 9. 

Of h.andwriting, relevancy of opinions of 
experts on, a. 45. 

Of witness, questions in cross-examination 
to discover, as. 146-50. 

Of witness, questions in cross-examination to 
discover, not to be asked without reason- 
able grounds, s. 1 49. 

Of witness, questiona in cros^xamination 
to discover, when court may report ask- 
ing of question to high court, a. 150. 

ILLEGIBLE CHARACTERS— 

Meaning of, evidence admissible to shew, 
a. 98. 

ILL-WILL— 

Facts shewing existence of, a. 14. 

IMPEACHING— 

Credit of witness, ss. 155, 158. 

INCAPACITY— 

To give evidence, s. 32. 

INCOMPETENCE— 

Of Court to deliver judgment may be proved, 
a. 44. 

INCONSISTENCY— 

With facta in issue or relevant facts, a. 11. 

INDECENT QUESTIONS— 

When court may forbid, a. 151. 

May not forbid, a. 151. 

INDIA— 

British, Act extends to whole of, a. 1. 

INDIAN COUNCILS’ ACT, 1861— 

Repeal of rules, &c., having force of law 
under, a. 25, a. 2. 

Course of proceeding of councils under, 
judicially noticed, a. 57. 


7 
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INDIAN PENAL CODE- 
Burden of proof that case of accused is 
within exceptions of, s. 105. 

Offence under s. 166 of, s. 162. 

INDIAN PUBLIC OFFICKKS— 

Accession to office, &c., of, when cqprt must 
take judicial notice of, s. 67. 

INDIAN SUCCESSION ACT— 

Piovisious of, as to construction of wills not 
affected, s. 100. 

Wills under, how provable, s. 91. 

INDUCEMENT— 

Confession caused by, s. 24. 

INFEIIEN(M3- 

Sugt^ested by ffict in or relevant fact, 
but Bup])oiiing ur rebutting, s 0 
From roiuHal of wilne-,'* iii cross-ex\rLi*na- 
tion to aus^or question astovtiAuiy, &.c, 
B. 148. 

INFORMATION— 

As to commission of offence, source of, 
niagistiato and police olUcer not cum 
pelLible to disclose, s. 125. 

INSCRIPTION— 

Is a ‘ doGiiniont,’ s. 3. 

INSOLVENCY JUllIRDTCTION— 

Relevancy of judjinents iii, s 11. 

INSPECTION BY COURT— 

Prodm'tion of document for, p. 3. 

Of document produced by uituess, s. 162. 

INSULTINO Ql^ESTTONS- 
Couit to foibid, B 152. 

INTENTION— 

Having on, is a fvet, s. 3. ill. d. 

Facts showuig, s. 14. 

INTENTIONAL ACT— 

S. 16. 

INTEREST- 

Statements against, s 32, par 3. 
INTERPRETATION-CLAUSE— 

S. 3. 

INTERPRETER— 

Gommnnicatiuv made to, when disclosable, 
b.127. 

Communication made to, when not disclosa- 


J|I{DGE — eonimued. 

Power of, as to tranelation of document 
product by witness, s. 162. ■* 

Must decide upon proved relevant facts, s. 165. 

Power of, to compel person to write for 
comparison, s. 73. 

Power of, to decide as to relevancy of fkets, 
8. 136. 

Power of, to inspect document produced by 
witness, s. 162. 

Power of, to examine witness and order 
production of document, s. 166. 

JUDGMENT— 

Fi lud or collusion in obtaining, or incompe- 
tx ncy of court, may be pioved, s. 44. 

JUDGMENTS, — 

Oi courts of justice, when relevant, ss. 
40—4. 

When relevant to bar second suit or trial, 
8. 40. 

In p'^)bate, &c., jurisdiction, of what con- 
clii'^.ive proof, s. 41. 

In )ni)bate, Ac., jurisdiction, relevancy of, 
B 41. 

In other than prob.ate, Ac., j’ iisdiction, 
iclcv.incy and effect of, s. 42 

Otl'cr than above, when iele\(M t 43. 

MU'.! bo baaed upon piovtd lev uut facts, 
s. 165. 

JUDICI \h NOTICE— 

Facts of which court must take, s 57. 

Facts of which court takes, not necessary to 
prove, B. 56. 

I JUDICIAL PROCEEDINGS— 

I Before couits and courts-maitial, Act appli- 
cable to, B. 1. ^ 

JURY— 

Questions to witness by, s. 166. 

KNOWLEDGE— 

Facts shewing existence of, s. 14. 

LANDLORD— 

And t li.int, burden of proof as to relation- 
ship in caae of, s. 109. 

Title of, estoppel of tenant from denyiniL 
B. 116. 

LANGUAGE— 


ble, B. 127. 


Sec £i Uience. 


Communication made to, waiver of privi- 
lege, fl, 12\ 

See Trandatitr, 

INTRODUCTION— 

Oi fact in issue or relevant fact, s. 9. 

JOURNALS- 
Presumption as to, 6. 81. 

JUDGE— 

yrhen compellable to answer question as to 
conduct or judicial knowled^, s. 121. 

be examined as to other matters which 
occurred in his presence s. 121. 


When document applies accurately to exist- 
ing facts, evidence inadmibsible as to 
meaning of, s. 94. 

Which cm apply to one only of several 
person.^ or things, evidence admissible as 
to ap]>lication of, s. 96. 

Unmeaning in reference to existing facts, 
e\idenL*e admissible as to use of, s. 95. 

Admissibility of evidence as to application 
of, to one of two sets of facts to neither 


of wuich whole correctly applies & v7. 
LAW-BOOK— ^ 


See Law of Country. 
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EAVr OF COUNTRY— - . • 

Relevancy of statement of, contained in law- 
book, B. 38. 

LAWS— 

In force in Britiah India* ^jadicially noticedy 
B. 67. 

Repealed, s. 2. 

See Book of Laws. 

LEADING QUESTION— 

Meaning of, s. 141. 

In examiuat^on-in-cbief and re-examination 
when may be asked, s. 142. 

In examination-in-chief and re-examination 
when may not be asked, a. 1 42. 

May be asked in cross-examination, b. 143. 

LEGISLATIVE COUNCILS— 

See Councils. 

LEGISLATURES— 

Proceedings of, how proved, s. 78, els. 2, 4. 

LEGITIMACY— 

When birth during valid marriage, con- 
clusive proof of, a. 112. , 

LETTERS— 

Contract contained in, s. 91, ill. a. 

Estoj)pcl of, from denying authority of 
licensor, a. 117. 

Of person in possession of immovable ])ro- 
perty, estoppel of, from denying liccusor’a 
possession, s. 110. 

LICENSOR— 

Licensee estopped from denying authority of, 
B. 117. 

LITHOGRAPHED DOCUMENTS— , 
How far primary evidence, s. 62. 

LITHOGRAPHED WORDS— ‘ 

Are a ‘ document,’ s. 3. 

LOCAL EXPRESSIONS— 

Meaning of evidence admissible to shew, s. 
98. 

Extent of Act, b. 1. 

LCNDOSmAZETTE^ 

"Prepimption as to genuineness of, b# 81. 

LOSS OF DOCUMENT— 

S. 66, cl. 5. 

LOST DOCUMENT— 

Proof of contents of, s. 104, ill. h. 

LUNATIC— 

When incompetent as witness, 6. 118. 

MAGISTRATE— 

Questions as to conduct or knowledge, not 
generally compellable to answer, s. 121. 
QifBBtioDS as to conduct or knowledge, When 
compellable to answer, b. 121. . 

^ May be examined as to other matters which 
occurred in his presence, b. 121. 

Not compellable to disclose whence infor- 
mation obtained as to commission of 
offence, 8.125^ 


MAPS— 

Are ‘ documents,’ s. 8. 

Relevancy of statements in, s. 86. 
Presumption as to, as. 83 — 7. 

MARRIAGE— 

BirtA during valid, when conclusive proof 
of legitimacy, s. 112. 

Communications during, privDeged from 
disclosure, s. 122. 

Communications during, not generally ad- 
missible, B. 122. 

Communications during, when admissible, 

B. 122. 

MATRIMONIAL JURISDICTION— 
Relevancy of judgments in, s. 41. 

MATTERS OF STATE— 

Document produced by witness referring to, 

B. 162. 

MAY PRESUME— 

Defined, s. 4. 

MEANING— 

Of words or terms, relevancy of opinions as - 
to, s. 49. • 

MEMORANDUM— 

Of evidence, i)reBumptiou aa to, s. 80. 

MENTAL CONDITION— 

Included in * fact,’ s. 3. 

MIND— 

State of, see Relevancy of Facts. 
MORTGAGEE^ 

Production df mortgage-instrument by, B. 130. - 
MOTIVE- 

For fact in issue or relevant fact, s. 8. 

MUNICIPAL BODY— 

In British India, proof of proceedings of, 8. 
78. 

NAMES— 

Of Indian public officers, when court must 
take judicial notice of, s. 67. 

NATIONAL FLAG— 

Of foreign state, Ac., when court must take 
judici^ notice of, s. 67. 

NATIVE STATES- 
Proof of cessionB to, s. 113. 

NAVY— 

Of Her Majesty, see Articles of War, 

NEGLIGENCE— 

Facts shewing existence of, s. 14. 

NEW MATTER— 

Introdifted in re-examination, s. 138. 
Introduced in re-examination, cross-exami- ■ 
nation upon, s. 138. 

NEWSPAPERS— 

Presumption as to genuineness of, s. 81. 

NEW TRIAL— 

Improper admission or rejection o! Sfvidaiiea^* 
when no ground for, 8. 167- 
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NON-EXISTENCP— 

Of facta, evidence of, a. 5. 

NOTARY PUBLIC— 

Seal of, judicially noticed, a. 57. 

NOTICE TO PRODUCE— 

Bulea as to, a. 66. 

Document produced under, party producing 
entitled to have it in evidence, s. 163. 

If production refused, w'hen party refusing 
can afterwards give document in evidence, 

B. 164. 

See Presumption. 

NOTIFICATION- 

In Gasette of India of cession of British ter- 
ritory, B. 113. 

NOTIFICATIONS— 

Statement of fact in Government, s. 87. 

Of Government, how proved, s. 78. 

NOT PROVED— 

When a fact is said to be, s. 3. 

NUMBER OF WITNESSES— 

S. 134. 

OBSOLETE EXPRESSIONS— 

Meaning of, evidence admibsible to show, s. 

98. 

OCCASION— 

Of relevant facts or facts in issue, s. 7. 
OFFENCE— 

Conspiracy to commit, s. 10. 

. Commission of, source of inf<K*mation as to, 
magistrate and police-officer not compel- 
lable to disclose, s. 125. 

OFFENSIVE QUESTIONS— 

Court to forbid needlessly, s. 152. 

OFFICER— 

Affidavits presented to, Act not applicable 
to, B. 1. 

OFFICIAL CHARACTER— 

Presumption as to, s. 79. 

OFFICIAL COMMUNICATIONS- 
When public officer not compellable to dis- 
close, 8. 124. ^ 

OLD AGE— 

Person of eitreme, when incompetent as 
witness, a. IIS. 

ONUS— 

See Burden of Proof, 

OPINION— ^ ^ ^ 

Holding a certain, is a fact, s. 3, ill. a. 

On foreign law, kc., relevancy of, «. 45. 
Relevancy of facts bearing upon, s. 46. 

Of third person, when relevant, as. 46—51. 
As to handwriting, relevancy of, s. 47. 

As tn^steuce general custom or right, 
refawanoy s. 48. 

. As to usages tenets, meaning of terms, Ac., 
< t^vancy of, s. 49. 

^ to relaUonslup, relevancy of, •. 50. 


»VlS10TSS^e<m^ked. 

Of expert expressed in treatise, when proved 
by its production, s. 60. 

Releeiacy of grounds of, s. 51. 

OPPORTUNITY— 

For occurrence or transaction of rdevant 
facts or facts in issue, s. 7. 

ORAL ADMISSION— 

As to contents of document^T6levancyof,s. 22. 

ORAL AGREEMENT— 

Evidence of, not admissible to vary terms of 
writteu contract, s. 92. 

ORAL EVIDENCE— 

Ss. 59, 60. 

Defined, s. 3. 

Must be direct, s. 60. 

Of contents of document, secondary evi- 
dence, B. 63. 

Of dumb witness, s. 119. 

Exclusion of, by documentary evidence, ss. 
91-^100. 

Of statements by other persons of contents 
of documents when admissible, s. 144. 
Proof of facts by, s. 59. 

ORDER- 

Of production of witnesses, s. 135. 

Of examination of witness, s. 138. 

See Judgments. 

ORDERS— 

Of Government, Ac., how proved, s. 78. 

OWNERSHIP— 

Burden of proof as to, s. 110. 
PARLIAMENT— 

Course of proceeding of, judicially noticed, 
's. 57. 

PAROL— 

See Orvd Evidence. 

PARTIES— 

Power of judge to examine, s. 165. 

To civil suit, competent witnesses, s. 120. 

PARTNERS— 

Burden of proof as to relationB^ in case 
of, I 109. W : 

PAYMENT— * 

Oral evidence of, s. 91, cL t. 

PEDIGREE— 

Statement in family, s. 32, par. 6. 
PENALTY— 

Exposure to, witness not excused from an- 
swering on ground of, ss. 132, 146, 147. 

PHOTOGRAPHED WORDS— 
dAre a ' document,’ s. 3. 

PHOTOGRAPHED DOCUMENT— ^ 
How far primary evidence, s. 62. 

Secondary evidence of original, a. 63, 'ill. a. 

PLACE— 

At which any fact in iasue or relevant fac 
happened, facts fixing, s. 9. 
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PLANS- ' . . . 

Are * documents/ s. 3. 

Relevancy of ststements in, s. 36. 

Presumption as to, s. 83. 

PLEADER— 

Certain questions asked by, without reason- 
able grounds, may be reported to high 
court, s. 150. 

Communication made to, by or for client, 
when disclosable, s. 126. 

Communication made to, by or for client, 
when not disclosable, s. 126. 

Communication made to, by or for client, 
waiver of privilege, s. 128. 

PLEDGEE— 

Production of document by, s. 1 30. 

POLICE-OFFICER— 

Confession to, not provable against accused, 
B. 25. 

Confession while in custody of, when prova- 
ble against accused, s. 26. *• 

Confession while in custody of, how much 
provable against accused, s. 27. • 

Not compellable to disclose whence infor- 
mation obtained, s. 125. 

PORTRAIT— 

Statement made on family, s. 32, par. 6. 

POSITION— 

In life of witness, questions in cross-exa- 
mination to discover, ss. 146 — 50. 

In life of witness, questions not to be asked 
without reasonable grounds, s. 149. 

In life of witness, when court may report 
asking of question to high court, s. 150. 

POWER— • • 

Of judge, see Jvdge, 

POWERS-OF-ATTORNEY- * 

Presumption as to, s. 85. 

PREPARATION— 

For fact in issue or relevant fact, s. 8. 

PRESUMPTION- 


PRESUMPTION— • 

As to powers-of-attomey, B. 85. 

As to telegraph messages, s. 88. 

See Death. 

PRESUMPTIONS- 
As td documents, ss. 79 — 90. 

PREVIOUS CONVICTION— 

See Conviction. 

PRIMARY EVIDENCE- 
HOW far counterpart is, s. 62. 

How far printed document, &c., is, a. 62. 
Meaning of, s. 62. 

Proof of document by, s. 64. 

PRINCIPAL AND AGENT— 

Burden of proof as to relationship in case 
of, s. 109. 

PRINTED DOCUMENT— 

How far primary evidence, s. 62. 

PRINTED WORDS— 

Are a ‘ document,’ s. 3. 

PRIVATE ACT— 

Presumption as to copy of, s. A. 

PRIVATE DOCUMENTS— 

S. 75. 

PRIVILEGE— 

Of communications during marriage, s. 122. 
Of professional communications not waived 
by party giving evidence, s. 128. 

Of professional communicjitions how far 
waived when attorney, &c., examined by 
I party, s.*128. 

I See Attorney^ Barrister, Mamaje. 

PRIVY COUNCIL— 

Prc^lamations, &c., of, how proved, s. 78. 

PROBATE— 

Jurisdiction, judgment in, s. 41. 

Proof of wills by, s. 91. 

PROCEEDINGS— 

Before arbitrator, Act not applicable to, s. 

1 . 


As to document produced as record of evi- 
dence, s. 80. 

As to ceixihed copies of foreign judicial re- 
cords, B. 86. 

As to books, maps, and charts, s. 87. 

As to execution, &c., of document ilot pro- 
duced after notice, s. 89. 

As to documents thirty years old, s. 90. 

As to existence of probable facts, s. 114. 

As to genuineness of bo<jk of laws and re- 
ports of decisions, s. 84. 

As to genuineness of certified copies, Ac., s. 
79. 

As to genuineness of document admissible 
in England or Ireland without proof of 
seal or signature, s. 82. • 

As to genuineness of gazettes, newspapers, 
copies of private Acts of Parliament, and 

. other documents, s. 81. 

As to maps and plans, s. 83. 


Civil, parties to suit and husband and wife 
competent witnesses in, s. 120. 

Criminal, husband or wife of accused com- 
petent witness in, s. 120. 

Judicial, before courts and courts-martia]| 
Act applicable to, s. 1. 

Of what facts evidence admissible in, s. 5. 

See Criminal Proceedings. 

PROCLAMATIONS— 

How proved, s. 78. 

PRODUCTION— 

Of document by witness, s. 162. 

Of document on notice, party producing en- 
titled to have it in evidence, s.* 163. 

Of document on notice, if refused, in w^t 
cases party refusing can afterwards give 
it in evidence, s. 164. 

Of document, person summoned does not 
become witness by, s, 139. 
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PBODUCT*ON^p<?»^/»f««(i. 

Of documont, pAwer of judge to order, s. 165. 
Of document, which another person, having 
possession, could refuse to produce, s. 131. 
Of title-deeds of witness not a party, s. 130. 
Of writing used by witness to refrej^ me- 
mory, adverse party entitled to, s. 161. 

PROFESSIONAL ADVISER— 

See AtUyrnfyt Bari'Uier. 

PROFESSIONAL COMMUNICATION— 
When disclosable, s. 126. 

When not disclosable, s. 126. 

Waiver of privilege as to, s. 128. 

PROFESSIONAL DUTY— 

Entry made in discharge of, s. 32, par. 2. 

PROFESSIONAL TREATISE— 

Expert may refresh his memory by reference 
to, 8. 159. 

PROOF— 

Burden of, see Burden of Proof. 

Admission not conclusive, s. 31. 

Facts n«)t requiring, ss. 56 — 8. 

Judgments in probate, &c., jurisdiction, of 
what concbisive, s. 41. 

Of admission against person making it and 
by or on his behalf, s. 21. 

Of admitted fact, not necessary, s. 58. 

Of attested document not required by law 
to be attested, s. 72. 

Of certain public and official documents, 8. 78. 
Of cession of British teititory, s. 113. 

Of contents of documents, s. 61. 

Of documeirts by primary evidence, s. 64. 

Of execution of document required by law j 
to be attested, s. 6S. | 

Of execution of document required by law 
to be attested, when attesting witDe.spi 
cannot be found, or execution in the 
United Kingdom, 8. 69. 

Of execution of document required by law 
to be attested, when attesting witness 
denies execution, s. 71. 

Of facts by oral evidence, s. 59. 

Of handwriting and signature when necee- 
Barjs 8. 67. 

Of public doon tiealt by production of certi- 
fied copy, s '/7. 

Of wills under Indian Succession Act, s. 91. 
Of le^timacy, in what cases birth during 
Viiiid marriage conclusive, s. 112. 

Of fact, no jtailaoular number of witnesses 
necessary, s. 134. 

PROPER CUSTODY— 

Defined, s. 90. 

PROTEST OF CAPTAIN— 

When rdevant, & 82, ill. A 

PROVED— 

When A fact is, & 8. 

»OyiNCUL EXPRESSIONS— 

J^vidence irimissiliU to diow ititrnmf; of, 
96 . 


PUBLIC BOOKr- 

Reg&ter or record, entry in, s. 35. 

PUBLIC DOCUMENTS— 

S. 74. 

Certified copies of, s. 76. 

Proof of, by production of certified copies, 
B. 77. 

Proof of certain, s. 78. 

PUBLIC FESTIVALS, &c.— 

When court must take judicial notice of, 
s. 57. 

PUBLIC OFFICER— 

Proof of appointment of, s. 91. 

When not compellable to disclose official 
communications, s. 124. 

PUBLIC OFFICERS— 

Indian, accesdion to office, &c., of, when 
court must take judicial notice of, s. 57. 

PUBLIC RECORD, &c.— 

Kcleva'acy of entry in, made in perform- 
ance of duty, s. 35. 

PUlsLIC RIGHT— 

Stcitemcnt as to, s. 32, par. 4. 

QUESTION— 

Asked without reasonable grounds, when 
may be reported to high court, s. 150. 

See Attomeif, Leading Rdevaneg of 

FactSf Veracity of WitnesSy Witness, &c. 

RAPE— 

Impeaching credit of prosecutrix for, s. 155, 
cl 4. 

RASHNESS— 

Facts shewing existence of, s. 14. 

RECITALS— ‘ 

In Acts or notifications, s. 37. 

RECORD OF EVIDENCE— 

Presiim]>tion as to documents purporting to • 
be, 8. 80. 

RE-EXAMINATION OF WITNESS— 
Meaning of, s. 137. 

On new matter introduced by permission of 
court, 5. 138. 

To what directed, s. 138. 

To character, s. 1 40. 

Leadiug question when may be aaked in 
B. 142. 

When may not be asked in, s. 142. 

REFERENCE— 

Books of, 8. 57. 

REFRESHING MEMORY— 

By reference to writing, when made by wit-- 
nesB, 6. 159. 

By reference to writing, when made by 
other person, s. 159. 

By reference to writing, when witness majr- 
refer to copy, s. 169. 

By expert, by reference to profeBsicnul- 
troatuse, 1 . 159«- 
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lREOULATld!frs— 

Of Government^ &;c., how proved, e. 78. * 

Bipealed, a. 2. 

REJECTION— 

Of evidence, improper, when no ground for 
new trial, s. 167. 

RELATION— ^ 

Of i>ariies transacting fact in issue or rele- 
vant fact) facts shewing, s. 9. 

RELATIONSHIP— 

Relevancy of opinions as to, s. 32, paras. 6, 
6, B. 50. 

Burden of proof as to, s. 109. 

RELEVANCY— 

Of admission in civil cases, s. 23. 

Of bad character in criminal proceedings, 
B. 54. 

Of character as affecting damages, s. 55. 

• To prove conduct ini]iuted, in civil cases, 
s. 52. 

Of conduct, s. 8. 

Of confession made after removal of imjjres- 
eion caused by inducement, threat, or 2>ro- 
mise, B. 28. 

Of entiy in public record, &c., made in per- 
formance of duty, B. 35. 

Of facts, Bs. 5 — 10. 

Of facts forming part of same transaction, 

s. 6. . 

Of facts which arc the occasion, &c., of re- 
levant facts or facts in issue, s. 7. 

Of facts nece,SBaiy to explain or introduce a 
fact in issue or relev.int fact, s. 9. 

Of facts in suits for damages, s. 12. 

Of facts where right or custom in question, 
B. 13. • • 

Of facts shewing existence of state of mind, 
body, or bodily feeling, s. 14. • 

Of facts bearing on question whether act 
was accidental or intentional, s. 15. 

Of facts bearing on opinions of experts, s. 46. 

Of facts, judge to decide as to, s, 136. 

Of good character, in criminal proceedings, 
8. 53. 

Of grounds of opinion, s. 51. 

Of judgments, &c., to bar second suit or 
trial, 8. 40. 

Of judgments, &c., in probate, &c., jurisdic- 
tion, B. 41. 

Of judgments, &c., of what conclusive proof, 
B. 41. 

Of judgments, &c., in other than probate, 
&c., jurisdiction, s. 42. 

Of judgments, &c., other than above, s. 43. 

Of opinions as to existence of general cus- 
tom or right, B. 48. 

Of opinions as to handwriting, s. 47. 

Of opinions as to relationship, s. 50. 

Of opinions as to usages, tenets, &c., s. 49. 

Of oral admission as to contents of docu- 
ment, 8. 22. 

■ Of previous conviction, in criminal proceed- 
ings, s. 54. 


RELEVANCY — continued. • 

Of statement as to facU of public nature^ 
contained in certain Acts or notifications, 
s. 37. 

Of statement in maps, charts, and plans, s. 38. 
Of statement of law of country contained 
in*law-bouk, s. 38. 

Of statement or act of conspirator, s. 10. 

Of Btateineuts, s. 8. 

RELEVANT— 

Definition of, s. 3. 

RELEVANT FACT— 

Existence of course of business, when a,B. 16. 

RELEVANT FACTS— 

Examiuation-in-chief and cross-examination 
of witness must relate to, s. 138. 

Proved, judge must decide upon, s. 166. 
When evidence of, admissible, s. 5. 

When facts not otherwise relevant become, 
B. 11. 

Written or verbal statement of, by person 
dead or who cannot be found, &c., when 
relevant, s. 32. 

See Relevancy of Facts. * 

RELIGIOUS FOUNDATION— 

Relev.'iiicy of opinions as to constitution of, 
K 40 

REPEAL— 

Of rules and laws, s. 2. 

REPORTS OF DECISIONS— 

Ilelovaiicy of, s. 38. 

Presatiqition as to genuineness of, s. 84. 

REPUTATION— 

S. 3, ill. c. 

RIJS JUDICATA— 

S. 40. 

REVERSAL OF DECISION— 

Improi)er admission or rejection of evidence, 
when no ground for, s. 167. 

RIGHT— 

Relevancy of facts a.'» to existence of, s. 13. 
General, relevancy of opinions as to exist- 
ence of, s. 48. 

RULE OF THE ROAD— 

Court must take judicial notice of, s. 67. 
RULES— 

Of evidence repealed, s. 2. 

SCANDALOUS QUESTIONS— 

When court may forbid, h. 151. 

When court may not forbid, s. 151. 
SCIENCE— 

Opinions of experts on point of, s. 46. 
SEAL— 

Comparison of, with admitted or proved seal, 
8. 73. 

Presumption as to genuineness of, s. 82, 
SEALS OF COURTS, &c.— 

Of what seals court must take judicial no- 
tice, B. 57. 

SECOND SUIT OR TRIAL— 

Relevancy of judgments, &c., to bar, a. 40. 
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SECONDARY BVIDifiNCE- 
, After notice to^produce, 8. 66. 

Certified copies, s. 63. 

Other copies, a. 63. 

How far counterpart is, a 63. 

Meaning of, a. 63. 

When admisaible, of existence, condfiion, or 
contents of document, s. 65. 

SERIES— 

Of similar occurrences, s. 15. 

Of letters or papers, statement contained in 
document forming part of, s. 39. 

SERVANT— 

Of legal practitioner, communications to, 
a. 127. 

See Bairuter, 

SHAKING CREDIT OF WITNESS - 
Questions in cross-exatiiinaiion for, ss. 
146-50. 

Not to be 2 i 8 kad without reasonable grounds, 
s. 149. 

When court may repf)rt asking of question 
to high «"ourt, s. 150. 

SHALL PRESUME— 

Defined, s. 4. 

SHORT TITLE— 

S. 1. 

SIGN MANUAL— 

Of British sovereign, judicially noticed, s. 57. 
SIGNATITUE- 

Comparisou of, with admitted or proved sig- 
nature, s.<73. 

Proof of, when necessary, s. 67. 

Presumption as to genuiuenoss of, s. 82. 

SIGNATURES— 

Of Indian public officers, when judicially 
noticed, s. 57. 

SIGNS- 

Evidence of dumb witnesses by, s. 119. 
SOVEREIGN- 

Poreign, existence, Ac., of, when judicially 
noticed, s. 57. 

STAMP— 

Presuiuptioi as to genuineness of, s. 82. 
Presumption that document boi'e proper, s. 
89. 

STATE— 

Affairs of, admissibility of evidence as to, 
8.123. 

Foreign, existence, Ac., of, when court must 
take judicial notice of, s. 57. 

Hatters of, document produced by witness 
referring to, a. 162. 

STATE OP MIND— 

Body, or bodily feeling, see Referomey of Facts, 

STATE OP THINGS— 

Under which relevant facts or facts in issue 
^ liap|)eiied, s. 7. 


STATEMENT— ^ 

By witness is * evidence,' s.- 3. 

As to fact of public nature contained ipeer- 
tain Acts or notifications, relevancy of, s. 
37. 

Forming part of conversation, document, 
book, or series of lettem or papers, what 
evidence admissible, 8.99. 

Of conspirator, how far a relevant fact^ s. 10. 

Of law of country contained in law-book, 
relevancy of, s. 38. 

STATEMENTS— 

By persons who cannot be called as witness- 
es, Bs. 32, 33. 

In maps, charts, and plans, relevancy of, s. 
36. 

M.ade under special circumstances, ss. 34 — 8. 

Relevancy of, s. 8. 

Written or verbal, of relevant facts by per- 
son dead or w'ho cannot be found, Ac., 
when relevant, s. 32. 

Written or verbal, when relating to cause of 
death, s. 32. 

Written or verbal, when made in ordinary 
course of business, s. 32 (2). 

Written or verbal, when against interest of 
maker, s. 32 (3). 

Written or verbal, when giving opinion as to 
public right or (uistom, or matter of pub- 
lic or general interest, s. 32 (4). 

Written or verbal, when relating to existence 
of reliitionshi]), s. 32 (5). 

Written or verbal, made in will, deed, pedi- 
gree, or on tombstone, Ac., s. 32 (6). 

Written or verbal, when made in document 
relating to transaction by which right or 
custom created, Ac., s. 32 (7). 

W ritteu (^r verbal, when mtule by several 
]>cr8onH, and expresses feeling, Ac., rele- 
v.uit to matter in question, s. 32 (8). 

See AdmUsion. 

STATUTES— 

Repealed, s. 2 and sch. 

SUBTRACTING— 

Fn)m terms of written contract, Ac., see 
Exclusian of Evidence, 

SUIT— 

Of what facts evidence admissible in, s. 5. 

For damages, relevancy of facts in, s. 12, 

See JudijmenUf dec, 

TECHNICAL EXPRESSIONS— 

Meaning of, evidence admissible to shew, 
B. 98. 

TELEGRAPH MESSAGES— 

Pi-esumptiou as to, s. 88. 

TENANT— 

Estoppel of, from denying landlord’s title, 

B. 116. 

S te landlord and Tenant, 

TE'^DER YEARS— 

Person of, when incoippetent as witness, s. 
118. 
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TENETS— 

Of body of men or f^ily, releFancy •of 
opinions as to, s. 49. 

TERMS— 

• Meaning of, relevancy of opinions as to, s. 
49. 

TERRITORY— 

Proof of cession of British, s. 118. 
THREAT— 

Confession caused by, s. 24. 

TIME— 

At which any fact in issue or relevant fact 
happened, facts fixing, s. 9. 

TITLE- 
Of Act, short, B. 1. 

<0f foreign state, &c., when judicially no- 
ticed, s. 57. 

'Of landlord, estoppel of tenant from deny- 
ing, s. 116. 

TITLE-DEEDS— 

Of v.Ttness not a party, production of, s 
130. 

TITLES - 

Of Indian public ofiBcera, when judicially 
noticed, s. 57. 

TOMBSTONE— 

Statement as to relationship made on, s. 82, 
pfir. 6. 

TRANSACTION— 

Facts forming ptu t of same, s. 6. 

See Relevancy of Facts. 

TRANSLATION— 

Of document produced by witness, s. 162. j 

TRANSLATOR-* • I 

Divulging contents of document directed | 
to be kept secret, b. 1 62. • | 

See Interpreter | 

TREATISES - 

See Expert^ Professional TreatUe. 

TRIAL— 

See Judgmenis. 

TRIAL— 

New, Bee New Trial. 

TRIBUNALS— 

Acts of, B. 74. 

UNITED KINGDOM— 

Proof of document required by law to be 
attested when executed in, and attesting 
witness cannot be found, s. 69. 

USAGES— : , 

Of body of men or family, relevancy of 
opinions as to, a. 49. 

TAKIL- . , ^ 

Certain questions asked by, without reason- 
able grounds, may be reitorted to high 
court, 8. 150. 

fOommunication made to, by or for client, 
•wh^ discloBable, s. 126. 



VAKIL — cottUnued. 




Communication mad<^ ta * by or lor ^ 

when not disclosable, a. 126; ' 

Communication made to, by or foroii«a%^ 
waiver of privilege, s. 128. ; 


VARYING TERMS— 

Of document, who may give evideaee of 
oontomporaneous agreement, a. 90. 

Of written contract, Ac., aee 
evidence. J '' 

Of written contract, evidence inadmiaii^^^ 
of oral agreement, a. 92. ' « I ' 


VERACITY OP WITNESS— . 

Questions in cross-examinatioa to tost, aa. 
-146—50. 

Questions not to be asked without reason- ", 
able grounds, a. 149. 

When court may report asking of question * 
to high courts a. 150. 

WARNING WITNESS— 

That he need not answer certain queatipna, 

B. 148 . 

WIFE— 

Of accused, in criminal proceeding, eompe- 
tent witness, bl 120. 

Of party to civil suit, competent witness, s. 

120 . 

WILLS— 

Statements as to relationship made im f, 
32, par. 6. 

Stiitements as to custom, made in, a* 82, 
par. f . 

Provisions of Indian Succession Act as to, 
coustruction of, not affected, a. 100. 

Under Indian Succession Act how prqvabio, 
a. 91. 

WITNESS— 

Accomplice competent^ Bgainat accoaed 
person, s. 133. 

Accused, husband or wife of, competent^ ill 
criminal proceedings, s. 120. 

Attesting, proof when he cannot be found, 
or document executed in the United 
Kingdom, s. 69. 

Attesting, when ext..cution of document, 
must be -proved by, a. 68. 

Judge as, a. 121. 

Magistrate as, s. 121. 

Pleader as, s. 126. 

Pleader's derk or servant aa, a. 127. 

Public officer as, a. 12A 
Police-officer aa, s. 125. 

VakR as, s. 126. 

Vakil’s clerk or servant as, a. 127. 

Attorney as, s. 126. 

Attorney's clerk or servant aa, a. 127. 
Barrister aa, a. 126. 

Barrister'a derk or servant as, s. 127. 

Client aa, a. 129. 

Contradiction of, a. 153. 

Credit of, confirmation of, a. 168. 
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vmrfi!S8--<^ "x 

CMit ot, how impoached, s. 155. 

Crodit of, impeachment of, a. 158. 

C»dit of, que&tions in cross-examliiAtion 
adetjting, ss. 148 — 50. 

Orow-examination, see Crou-examinctUon of 
WknetB, 

XHonb, mode, of giving evidence by, a. 119. 

Svidenoe when relevant for pro^g in 
aubaequent proceeding truth of facta 

\ atated, a. 33. 

XStaxnination of, aa to written document or 
eontenta, a. 144. 

fixam!nation-in>chief, aee Examination-in- 
of WUneBM. 

Suaband of accused, competent^ in criminal 
pFOoeedinga, a. 120. 

^Intetpreter aa, a. 127. 

"^owerof judge to examine, a. 165. 

Ifot a party, title-deeds of, when compella- 
ble to pr^uce, 8. 130. 

Hot a paity, title-deeds of, when not com- 
pellable to produce, s. 130. 

Kot excused from answering on ground that 
answer will criminate, ss. 132, 147. 

'Oral evidence of, as to statements by other 
persons of contents of documents, when 
admissible, a 144. 

.Order of examinations of, s. 138. 

Tarty to civil suit, and - husband or wife, 
competent, s. 120. 

Production of' document by, s. 162. 

Proof of former statement of, to corroborate 

' testimony, a. 157. « 

Queotiona to, by 4017 or assesaors, s. 166. 

:Se-examination, see Re-examination of 
Wihteai. 

Kefreahing memory by reference..to writing, 
a. 159 . 

Mrisihitig memory by reference to writing, 
when nuMle by witness, s. 159. 


WITKESI^ — continued, 

^freshing memory by reference to writing^ 
when made by another person, a. 159. 

Refreshing memory by reference to writing, 
when witness may refer to copy, a. 159. 

Refreshing memory by reference to writing, 
may be cross-examined upon it, s. 161. 

Statements by persons who cannot be called, 
ss. 32, 33. 

To charter, cross-examination and re-exa- 
mination of, s. 140. 

Translation of document produced by, a. 
162. 

When compellable to answer question in 
cross-examination testing veracity, Ac., 
B. 147. 

When compellable to answer question in 
what case court to decide, s. 1 48. 

When he may testify to facts mentioned in 
document, s. 160. 

Wife of accused, competent, in criminal pro- 
ceedings,' S. 120. 

WITNESSES - 

Ss. 113—34. 

What persons competent, ss. 118 — 33. 

Examination of, ss. 135 — 66. 

No particular number necessary to prove fact, 
B. 134. 

Order of production and examination of, s. 
135. 

WRITING— 

Is a * document,' s. 3. 

Comparison of, with admitted or proved 
writing, s. 73. 

Dumb witness may give evidence by, s. 119. 

When w-itness may refresh memory by re- 
ference to, s. 169. ' 

To refresh witnesses’ memory, adverse party 
entitled to production of, and may crow- 
examine upon, B, 161. 





THE INDIAN CONTRACT ACT. 

No. IX. OF 1872. 


[Received the Governor- Gene raVs assent un the 2otlL April 1872.] 

Whereas it is expedient to define and amend eeTtain parts of the law 
Preamble. r(*l;ttin^ to contracts ; It is hereby enacted as 

follows : — 


Short title. 

Extent. 

Comiaenccmcat. 

The erifictinents 
Enactments rej)ealcd. 


PUELIMINAIIY. 

Ir. This Act may he called “ The Indian Con- 
tract A<*t, J872.” 

li (‘xtends to ilic whole of British India, and it 
shall c( lie into f< :-ce on the fir&t day of September 
1872 .* 

mentioned Jii the scln^dule I'ereto are repealed to the ex- 
tent spi‘ii{ii‘d in the thij d column thereof ; hut no- 
tin'. i:r h( re'n cont.»m«‘d nIiuII affect the provisions of 
any J^tatute, -Vct.f or lh‘gnl..Tiou not hciebN e.\pr<‘.-sly rejiealed, nor any usa.L:e 
or cusLom of iia le, rujr any iindviciit of any ciratract, not inconsistent with the 
provisions of this Act. • 

2. Ill thi>. Act tiiO follow’ina^ words and cxjiressions arc nseil in the 
. , foiio\» >(‘nr>es, unless a contrary iiit'mtion aiipcars 

lnteri.r..t,ttion-oHasc» ft-., tl»- context 

(t/.) — When one person si/jiifi.s to another his willin^.Tness to do or to 
“Prooo al” ahsta.n fi oiii doini^ anythin^^-, with a view to olitain- 

ropobu . assent of that other to such act or ahstiiience, 

he is said to make a prujuaal : 

(^b .) — When the person to whom the pr<»posal is made signifies his assemt 
ther<‘to, the pn poMil is sai l to he accepted. A pro- 
pos:il, when n< ( < jUed. J h<-comes a promise : 

(c.) — The person rnakiii;^ the p>r.:jn ^al is e.dled the ‘ promisor/ and the 
“Promisor” and “Pro- person accepiin,;^- the proposal is called the 
misec.” * ])romisee 

(tZ.) — When, at the desire of the iironiisor, the ]»roniisoc or any • other 
];ersoii lias done or ahstainod from doing, or does or 
abstains fix.m doing, or promises to do or to abstain 
from doing, something, such act or abstiiu nce or promise is called a considera- 
tion for the promise : 

(e.) — Every promise and every set of promises, 
“Agreement.” form] ng the consideration for each other, is an agree- 

ment*: 

* It is not retrospective, see 12 Beug. 472. 
t See, for instance. Act XVIII. of 1854, s. 12. 
t But see s. 4, iU. b. 


‘ Promise.” 


“ Considei'ation.” 
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** Reciprocal promises.” 

•* Void agreement,” ^ 

** Contract.” 

( i . ) — All agreement 
“ Voidable contract.” 

“ Void contract.” 


(/.) — Promises wln'ch form the consideration or 
part f)f the coiiaideration for eacli other are called 
reciprocal promises ; 

(g .) — A n agreement not enforceable by law is 
said to he void : 

c (/<.) — All agreement enforceable by law is a con- 
tract : 

which is (Miforceahle by law at the option of one or 
more of the jeirties thereto, hut not at the option of 
the otlier or otlnTS, is a voidable contract : 

(J .) — A contract which ceases to he enforceable 
by law becomes void when it ceases to he enforceable. 


CHAPTER I. 


Op THE Communication, Aockptanck, and Revocation of Proposals. 


3. The coTmnuiiioation of ])roposals, the acceptance of proposals, and 
lli(‘ revocntio’i of ])ro|)osnls and acceptances respec- 
tively, are dc(‘med to ho maile by any act or omission 
of lli(» party jn-oposing, accepting, or revoking, by 
which he intends to cominunioale sm*h proposal, accoj)tance, or revocation, or 
which has the efloet of comniunicating it. 


Communication, acceptjiMee, 
and revocation of 


4. The comninnication of a proposal is com- 
Commuuication when com- pleie wlieii it conies to tlie knowledge of the person 
® to wh(un it is made. 

The comuinnieiition of mi in c<*])l‘inee is comjdete, 

os aguiint the pr<'|M>ser, when it is ]>iit in u course of ^transmission to him, 
so ns to he out of tl)(‘ jinwei* nf tin* lUN-ejiUu* ; 

as against ihi* aci\‘ptnr, wlien it conn '' to the kmuvledge of the proproser. 

The conimuu'ciition of a r(‘voc.‘'tioii in co-fiplete, 

as agiiinst tlie p( rson ^vh^i it, w'heii il is put into #* course of trans- 

missiou to tin* person to whom it is luiide, so as to he. out of the power of the 
person who makes il ; 

as against the person to whom it is made, when it comes to his knowledge. 


Illustrations. 

A propoaos, by lotter, to sell a liou.^ie to 1» at n certain jmee. 

The coniinnuIoatioTj of tJu* |>roin>saJ w coinplot- w],cn B rcceive.s the letter. 

(A) B aceejit.'H A’m prop 'sil lo :i leitei i-out po.st. 

The coiniiiuniorttion of the accc]>tuice iai coiiiplece, 
m j’gainst A w’heii th*. 'otter ’ o-.t j«l : 
as against B wboii the h'ttor is received by A. 

(cA A revokes his lu-oj o*ta’ h\ l,/' yram. 

The rcvouitiiui is eoinpleto gainst A when the telegram is despatched. It is com- 
plete as against B when J» roooues it. 

B revokes his accephun e by telegr.am. B's rovoent>on is complete as against B when 
the telegiwm is despatched, .uid as ag«iiijgt A wdieu it rei^-ehes him. 

6. A proposal may be revoked at any time before the communication of 
Invocation of proposals its acceptance is complete as against the proposer, 
pfkd acceptances. but not afterwards. 
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An acceptance may be revoked at any time before the communica-tion of the 
acceptance is complete as against tile aci*eptor, bnt not afterwards. • 

IlIusI ration. 

A proposes, by a letter sent by post, to sell Lis house to B. 

B accepts the proposal by a letter soiit by |»ost. • 

A may revoke his proposal at any time bofoie or at tlie moment when B posts his letter 
of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter 
communicating it reaches A, hut not aftci w.irds. 

Revocation how made. 0. A proposal iy rovnkod — 

(1) by the communication of notice of ivvocatiiui ])y tlie proposer to the other 

party ; 

(2) by the lapse of the time proscribed in such proposal fur its acceptance, or, 

if no time is so proscribed, by ilio hi])se of a reasonable time, without 
conununieation of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to accept- 

ance ; or 

(4) by the death or insanity of tlw* ]>ro]K'sor, if the fact of Iiis death or insanity 

comes to the knowledge of the ncce])tor la^fore acceptance. . 

• • 

Acceptance must bo abso- 7- order to convert a proposal into a pro- 
lute. mise tbe acceptance must — 

ri) be absolute and iinqualilied ; 

(2) be expressed in some usual and reasonable manner, unless tbe proposal pre- 
scribes the manner in which it is to be accept(‘d. If the }»ropoRal 
prescribes a maimer in which it is to be ivcopted, and the acceptance is 
not made in such manner, the pn.jM»^<>r may, within a reasonable lime 
after the aoce}>tance is comnjuni(*?itcd lo him, jnsist that his proposal 
shall he acc(‘|)tc(1 in the }»i*oscrilicd manner, and not otherwise ;*but, if he 
fails to do so, lie accepts the acce[>tance. 

• • 

8. rcrlbrinanct^ of the conditions of a proposal, 
Acceptance by pe^'Lirming or the ac^'f'ptaiict* of aiiv ennsub'ratioii for a recipro- 

conditions or receiving con- promise wbicli mav‘ bo o&Wod with a proposal, is 

fiideration. . r 4 i " i x xr j 

an acceptance or tijc proposal. 

9. In so far as the projiosal or «ccoj)taTice of any promise is made in 
Promises, express and im- words, tlie }>romi&e is said to lie exjiress. In so far 
plied. as such j)’ I f»r acceptance is made otherwise 

than in words, the promise is said to be iin})licd. 


CHAPTEli II. 

Of Contracts, Voidable Contracts, and Void Agreements. 

10. All agreements are contracts* if they arc* made by the free consent 
What agreements are con- of parties competent to cold l act, for a lawful consi- 
tracts. deration,f and witli a lawful object, and are not 

hereby expressly declared to be void. 


See 8. 2, cl. h. 


t See 8. 25, expl. 2, and s. 102. 
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Nothing lierein cotitainod shall affect any lair in force in British India, and 
not hereby expressly repcah'd, hy whilli any contract is required to be made in 
writing* or in the presence of witnesses, or any law relating to the registration 
of docninents. 


11. Every j)erson is competent to contract who is of the age of majority 
Who are coiupetent to according to the law to which he is subject, f and wlio» 

coiitniet. is of souinl mind, and is not disqualiiied from con- 

tracting hy any law to which ho is subject. 

12. A person is said to he of vonnd mind for the purpose of making a 
What if* a Houiirl mind for contract if, at the lime Ik ii he makes it, lie is ca})al)le 

thepurjfoscs of c-imtiai tmg. iiTiderstaiKliiig it, and of funning a rational judg- 
ment ns to its effect njion his intert^is. 

A person wlio is iNiially (d* nii's.mn 1 mind, hut occasionally of sound mind, 
may make a contract when l>e is of sound mind. 

A person wlio is nsually of sound mind, hut occasionally of unsound mind, 
may not make n contract \> lion he is of uumuhuI uiind.J 

Tih(x(ratio/iS. 


{a.) A patient in a Imuitic asylum, who is at intervalfl of Round mind, may contract 
during thoftC inter \ rils. 

ill.) A sane inaTi, who is delirious from fever, or who is so drunk that he cannot un- 
derstand the tenns of t\ f'ontr.e**, or form a i.itioird judgment as to its eifect on his interoste, 
cannot contract \\hil.>-t such <leliriuin or di'unkeiiuess lists. 

13. 1 'wo or more persons are said to consent wlicn they agree upon the 

“Consent” ddiiied. same thing in the same sense. 


14. Consent is s.'iid to be free when it is not 

“ lo'oe consent, defined. 

(1) coiTcion, as defined in section fifteen, or 

Ci) undue iuliueiiee, as tlidineil in M*ction sixteen, or 

(,S) fraud, as didined in scudion S(*venteen, or 

(4) misre]uvsontalion, as delineii in se -lion elgiitecn, or^ 

(Tf) mistake, subject to (lie i>n ‘visions of sections twenty, twenty-one, and 
t\^ eiity-two. 

Consent is said to he so caused when it would not have been given hut for the 
existence of such coercion, iindne inilucncc, fraud, inisrejiresiuitation, or mistake. 


15. Coercion is the committing, or throntoning to commit, any act for- 
. . hiddm hy the Indian IVrnl Code, or the nniawfuJ 

Coercion e net . detaining, or threatening to detain, any property U) the 

pTejudic M'f any ]KTson whalevt r, with the inteuiioii of causing any person to 
enter into an agrof'mnit. 

Explanation. — Tt is immaterial wliether the Indian Penal Code is or is not 
in force in tlu‘ ]>lace where the t'oereion is cmploy^od. 


* fc'ee B. 25, infra, aud Act Y1 of IStO, b. 2 (acceptauces of bills) ; Act XX of 1847, 
6. 6 (assigumeut of cojiy-right) ; Act XXXI of 1854, bs. 14 and 18 (conveyfinces of in- 
tei'cMB in immoveable proi‘orty in cases to which English law is applicable) ; 17 and 18 
Vic., V. 1 0 1, 8. 55 (transfers of registered ships or shareB therein) ; Act X of 1866, as. 
6, 16, 23, 42 (memorantluin of asscKnation, articles of association, transfer of shares, con- 
tracts on behalf of company) ; Act XI of 1876, fl. 9 (contnicts on behalf of Preeidency- 
banks) ; and vaiioua local Acta, e.g., the Oudh Rent Act (XIX of 1868), as. 36, 48, 116 ; 
the Madras Rent Act (VIll of 1865), s. 7 ; and the Municipal Acts, IV of 1873, a. 18 ; XI of 
1873, B. 18 ; XV of 1873, s. 13 ; VII of 1874, s. 31 ; Bengal Act, IV of 1876, s. 54 ; 
Madm Act IX of 1867, s. 4 ; and Bombay Act 111 o€ 1872, s. 54. 
tSee ActIXof 1875. 

X But see a. 68, iirf^ra. 
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Illustration, 


A, on board an English ship on the high seas, causes Bl o cntei mto an Lgrcement by an 
act amounting to criniin.il iiitimicbtion under the Indian Pe ol Code, 

A afterwards sues li for broficli of con tract at Calcutta, 

A has eini)ljyed coercion, aitiiough his act is uiit au^jiLuice by the law of England, and 
although section .oOt) of the Indian Penal Code wsns notiu force at the time when or place 
where the act was done. 


“Undue influence” de- 16. Uiul lie influence is said to be employed in 

fined. the followinof cases : — 

(1.) — When a person in whom confidence is reposed by anotber, or wlio 
]}olds a real or apparent aatliority over that other, makes use of sncli conlidence 
or antliority for the purpose of obtaining: an advantage over that other uhicb, 
but for such confidence or authority, lie could not have obtained : 

(2.) — When a jierson wlmse mind is enfei'blod liy old ago, illn^^ss, or men- 
tal or bodily ditdress. is so treated as to make him consent to that, to which, 
but for such treatim'ut, he would not have consented, altliough such treatment 
may not amount to coercion. 


17. Fraud means and includes any of the following nets committed hy a 
« TT 1 ” 1 .^* ]iarty to a eontract,* nr with his connivaneo, by his 

rail Ciine . agent, f with intent to deceive anotlier party thereto 

or his agent, or to induce him to outer into tin* contract:^ — 

(1.) — The sugg('SL(/n, as a fact, of that which is not true, by one who does 
not believe it to bo true. 

(2.) — Tlic active concealment of a fact by one having knowledge or belief 
of the fact. 

(B.) — A promise made Avitbout any intention of performing it. 

(4.) — Any (>tlier act titled to deceive. • 

(5.) — Any such act or omission as the law specially declares to bo 
fraudulent. ^ 

Explanation . — ?^fere sdence as in facts likely to affei't the AviJlingness of a 
person to enter into n ouitr.-ei^ is nyt fraini, unless the circumstniiees of the 
case are such that, regard being' had to them, it is the (Inly of the j)erson keep- 
ing silence to speak. J or unless his sileiiec is in itself equivaN'iit to spinach. 


Hlastrations. 


{a.) A pells by auction to B a horse wliicb A t nows to be unaouiul. A says nothing 
to B about the horse's uiisouiidue.'is. This is in>t fraud in A. 

(?».) B is A’s daughter, and has ju.st come of age. Here the relation between the 
parties would make it A’s duty to tell ]» if the lioi'se is uiihOiind. 

(c.) B says to A, “ If you do. not den\ it, I sludl assume that the horse is sound.” 
A says nothing. Here A’s silence is cquivaleut to sjiceeli. 

{(i.) A and B, being traders, enter uj»')n a coutiact.* Alias judvate information of a 
change in prices which would allect B’s wiliinguess to proceed with the contract. * A is 
not bound to inform B, 

“ Misrepresentation” de- 18 Misrepresentation means and includes — 

fined. 

(1 ) the positive assertion, in a manner not warranted hy the information 
of the person making it, of that wliich is not true, though he believes it to be 
true ; 


Bead agreement. | t Compare e. 238, infra. 


See s. 143, infra. 
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(2) any breach of duty which, ^without an intent to deceive, gains an 
advantage to tlie person committing it, or any one claiming niuler him, by mis- 
leading another to his prejudice, or to the prejudice of any one claiming under 
him; 

(3) ennsing, however iin^oecntly, a party to an agreement to make a mis- 
take as to the substance of the thing whici) is the subject of the agreement. 

19. AVhen consent to an ngrcennuit is caused by coercion, undue influence, 
VoiflaMlity of agTeemeuts fraud, or misn‘pre.S(‘iitation, the agreement is a con- 
without free consent. tract voidable at the option of the party whose 

consent was so caused. 

A party to a contract, wlmse (;onscnt was cau'^^'d hy fraud or misrepresenta- 
tion, may, if iio thinks lit, insist that the contract shall be porfonned, and that 
he shall he i)\it in the position in which he would have been if the representations 
made had laMm true. 

Exception . — If such consent -was caused by misrepresentation or by 
* silence, frauilulent wifuin the nn'aning of section seventeen, the contract, never- 
theless, is not voidalde, if llie ]mrty whose consent was so caused had the 
means of discc»vering Uie truth with ordinary diligence. 

Explanation . — A fraud or misr(‘present.ition which di.l not cause the con- 
sent to a contract of the party on whom such fraud was practisc'd, or to whom 
Buch misrepresenlutiou was made, does not render a contract voidable. 


in mirations. 


{a.) A, intending to deceive B, falsely representB that five hundred maunda of 
indigo are made annually at A’b factory, and thereby inducca B to buy the factory. The 
jBon tract is voi<lal»lc at the option of B. 

(A.) A, hy a misroprcBeiitation. Iciula B eirrmeoiiRly to believe that five hundred maunda 
of indigo are made annually at A's factory. B evainiuea the accoiinta of the factory, which 
allow that only four hundred maunda of indigo have been made. After this B buys the 
factory, l^ht* contract is not voidaldc on account of A 'a misrepresentation. 

(c ) A fraud uloiitlv infonna B that A’h estate is free from incumbrance. B thereupon 
buys the e.state. Tlie estate is subject to a mortg..ge. B may either avoid the contract, or 
may insist on its being carried out, ai'd the mortgage debt redeemed.* 

(d.) B, having discovered a vein of ore on the estate of A, adopts means to conceal, 
and does conceal, the existence of the ore from A. Through A’s ignor.ince B is enabled to 
buy the estate at an under value. 1'he contract is voidable at the option of A. 

(f) A is entitled to succeed to an estate .at the death of B; B dies: C, having 
receiveil intelligence of B’s deatii, prevents the intelligence reaching A, and thus induces A to 
sell him his interest in the estate. The sale is voidable at the option of A. 


Agreement void where 
both par-titai are under mis- 
take as ‘o matter of fact. 


20. Where both the parties to an agreement 
are nnder a mistnke ns to a matter of fact essential 
to the agreement, the agreement is void. 

E.rphination . — An erroneous opiiiiiui as to tlie value of the thing which 
forms the subject-matter of the agreement is not to be deemed a mistake as to 
a matter of fact. 

Ill usf rations. 


(a.) A agrees to sell to B a specific cargo of goods supposed to be on its way from 
England to Bombay. It turns out that, before the day of the bargain, the ship conveying 
the cargo had been cast away, and the goods lost. Neither party was aware of these facts. 
The agreement is void. 

(A.) A agrees to buy from B a certain horse. It turns out that the horse was dead at the 
time of the bai*gam, though neither pai-ty was aware of the fact. The agreement is void. 

(c.) A, being entitl^ to an estate for the life of B, agrees to sell it to C. B was dead 
at the time of the agreement, but both parties were ignorant of the fact. The agreement 
ia void. 


Read *paid off' or ' disdiarged.’ 
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21. A contract is not voidahle because it was caused by a ny stake as to 
Effect of njistakea as to any law in force in British India; beta mistake as 
to a law not in force in British India has the same 

effect as a mistake of fact. 

II J list rat lorn. 

A and B make a contract grounded on the eironeons l)elief that a particular debt is 
barred by the Indian Law of Limitation. The c<»ntrat;t is not voidable. 

A and B make a contract grounded on an eiTonooua belief as to the law regulating bills 
of exchange in France. The contract is voida) Je. 

Contract not voidable 22. A contract is not Toidnble merely because 

merely because of mist.ikeof it w.'is caused by one of the parties to it being under 
onei>artya8tomatterof fact, a mistake as to a matter of fact. 


What considerations and 
objects are lawful, and what 
not. 


23. 'I'he consideration or object of an agree- 
ment is lawful, unless — 


it is forbidden by law ; * or 

is of such a nature that, if permitted, it would defeat the provisions of any 
law ; or 

is fraudulent ; or • 

involves or iin})lies injury to the person or pro]>erty of anotlier ; or^ 
the C<»urt regards it as immoru'f or (>]»])Oscd to juiblic policy. J 
In each of these casor the consideration or obj<‘ci of an agreement is said 
to be unlawful. Every agreement of wliicli the object or consideration is unlaw- 
ful is void. 


Illustrations. 


(a.) A agrees to sell his house to B fur 10,000 ruj^ees. Here B's promise to pay the sum 
of 10,000 mpeesirt the consideration for A’s promise to sell the house, and A’s promise to sell 
the house is the consideration for B’s promise t(' i»:iy the 10,000 rupees. These are lawful 
considerations. * 

(ft.) A jiromises to pay B 1,000 rupees at the end of six mouths, if C, who* owes that 
sum to B, failr, to pay it. B promises to giant time to C accorilingly. Here the promise of 
each party is the consider.ition for the ijiroruise of the other party, and they are lawful 
considerations. * 

(c ) A pnmiiseB, for a certain Bum paid to him by B, to make, good to ]i tlie value of 
his ship if itis wrocke<l on a ccit.ain vi y. go. Urre A’d is the consideration for B’s 

payment, and B’s payment is tlie contiidcration f<u A's piomise, and these are lawful consi- 
derations. 

(cl.) A promises to niaiutcaiii B’f child, and B }>rouu.-j^\s to pay A 1,000 niuees yearly for 
the purpose. Here the promiae of each ])arty is the oonsidei-ation foi- the piomi.':,e of the 
other party. They are laivful coiisi derations. 

(c.) A, B, and C enter into iiii ogreenient for the divi.-ion anjong them of grdns acquired, 
or to be acquired, by them by fraud. The agreement is void, as its ol ject is unlawful. 

(/.) A promises to obtain for B an employment in the juiblic nice, and B jnomises to 
pay 1,000 rujieea to A. The agreement is void, as tlie con .^id*'! at 'on for it is uijIaA\ful. 

(ff.) A, being agent for a landed is'op^'ietor, agn^es f«)r nioiK-y, \vatliout the knowledge of 
his principal, to obtain for B a lease of hunt belonging t«» bis ]»rinci[>aL The agreement be- 
tween A and B i.s void, as it implies a fraud bj- concea.lnjout by A on his j)rinci]tal. 

(A.) A promises J5 to drop a piosecuthui wJiich he has instituted against B for robbery, 
and B promises to restore the value of the things taken. The agreement is void, as its ob- 
ject is unlawful. 

(i.) A’b estate is sold for arrears of revenue under the provisions of an Act of the legis- 
lature by which the defaulter is prohibited from purcliJibing the e.rtate. B, upon an under- 
standing with A, becomes the ]iiircha.ser, and agrooB to convey the estate to A ujion receiving 
from him the price w'hich B h;-s paid. The agreement is void, as it renders the transaction 
in effect a purchase by the defaulter, 5,pd would so defeat the object of the law. 


* See infra, ss. 26, 27, 28, 30. 

+ See 9 Beng. ap. 37. 

J See 4 Beng. 0. C. J.; 9 Beng. ap. 38 ; 11 Beng. 129. 
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0-) Aj who is B’s mukhtilr, proiniees to exercise his influence, as such, with Bin favour 
of C, and (' proniises Uj i)ay 1,0()0 i'ii]iecs to A. The tigreemeiit is void, because it is immoral. 

\k.) A agrees to lot her daughter to hire to B for concubinage. The agreement is void, 
because it is immoral, though the lotting may not be punishable under the Indian Penal Code. 

Void Agreements. 

c 

24. ir any part of a snii^Ie cons id (Tat ion for one or more objects, 
Agreemen^H Toid if coi.»i- or any one or any part of any one of eevernl 
derations and objects unlaw- coiisi<lcrations ff»r a biiigle object, is uuiiiwtiil, the 
ful in part. agrccinciit is void. 

Illustration. 

A pronuscs to H\iperintciid, fui behalf <»f B, a legal manufacture of indigo and an illegal 
traffic ill <»tln'r articles. B pr^)liii^es to pay A a salaiy of 1(),000 rupees a year. The agree- 
ment is void, the oi)jcctof A’s promise, and the consideration hu* B’b promise, being in part 
unlawful. 

Agreement without consi- 25 . An agreement made without consideration 

deration void, uule.i.s— is void, unless — 

(1) it is exj)re>.sed in writing, and r<‘gistered under the law for the time 
it is ill writing and regie- luMiig in force icu* the registration of assurances, and 
tered, is made on account of natural love and allectioii be- 

twedi ])arties standing in a near relation to each other; or unless 

(!^) it is a promise to e<»mp<‘nsa(e, wholly or in ]>art, a person who has 
or is a promise to compen- already voluntarily done something for the promisor, 
sate (tjr Hoinctliing done, or something which the promisor was legally com- 
jiellalilt* to do ; or iinles.s 

(B) it is a ])romise, made in writing and signed by the person to he charg- 
or is a promise to ]>fiy a t‘d tiier(*willi, or by his agent geiu'ially oi specially 
debt barred by limitation law. authorised in that heluilf, to pay, wholly or in p:irt, 
a ileht (»f which the creditor miglit have enforced payment but fur the law for 
the limitation of suits. 

In any of these eases such an agreement is a contract. 

E.cp/uuatwu 1. — Nothing in this .^eeti(»n shall aflect tlie validity, as be- 
tween the donor ami donee, of any gilt actually lumlc, 

K.vplaimtwn "I. — An agreement to wliiili the consent of the jjromisor is 
fretdy given is not void imu'ely IkhtiUsc the eoii^idenition is iniid(‘(|uate ; but the 
inadeiptaey of the oonsuloration may he taken into account by the Court in deter- 
mining tlio ([uestioii whether the consent of tlie promisor w'as freely given. 


niasirat iom. 

(«.) A prouiiscR for no consideration to give to B Rs. 1,000. Thij is a void agi’eement. 

fjb) A, fur natur.'d lov«* and alieo1i«>u, proiiiiscei to gi\e his son, B, Ks. 1,000. A puts 
hiri I'louiiso t'» i; into writing, aiiil icgistcrs it. This io a cv>n tract. 

^c.) A iiiivlri Li's pni'rio, iiud givce it to him. B i»romisos to give A Ra. 50. This is a 
conVi.ict. 

) A supjiort.? Ij’s iufant sou. B promises to pay A’s expenses in so doing. This is 
a contract. 

(r.'i A owes B Bs. 1,000, but tlic debt is ban--*d by the Limitation Act. A signs a writ- 
ten promise to pay B lbs 50O on account of tin* <L‘l»t. This is a contract. 

(/.) A agrees to sell u hoi>e worth Its. LOvH) f..r Rs. 10. A’s consent to the agreement 
was freely given. The agreement is a contract, not withstanding the inade^iuacy of the con- 
sideration. 

(// ) A agrees to .sell a horse wwtli Rs. 1,000 for Rs. 10. A denies that his consent 
to the agreeuienl was freely given. The iiiadeipiacy of the consideration is a fact which the 
Court should take into account in coosiderin*’ w'hetber or not A’s consent was freelv rnven. 
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A^oement in restraint of 26. Every agreement in restraint of the 

‘ marriage void. . maiTiaje of iftiy person, other tlian a minor,* * *** is void. 

27. Every agreement by which any one is ro^tr.un(»(l from exercisingf a 
Agreement in restraint of iawriil prolession,* trade, ur business of any kind, is 

trade void. to that oxUuit void. , 

Exception 1. — One who sells the good-will of a business may agree with 
Saving of agreement not to the buyer to icfrain Iroiii carrying on a similar 
carry on business of which business, within 6|)e(*ified local limits, so long as the 
good-will is sold; buyer, or any person deriving title to ibe gooil-will 

from him, carries on a like business therein, provided tlmt such limits appear 
to the Court reasonable, regard being had to the nature of the busiiu'ss. 

Exception 2. — PartiKTs may, iij>on or in anticipation of a dissolution of 
of agreement bet, ween the partnershi|2, agi*ec that some or all of them will 
partners prior to dissolution; not carry on a business similar to that of the 
partiiersliip within such local limits as are referred to in tlte last j>rL’cediiig 
exccj)tion. 

Exception 8.-- Partners may .‘^groe that some one or all of them will 
or during cfniiuiMnco of not cMvry fui any business other than that of the 
paiLr-er ieii. parineisbip d’'*riMg the continuance of the partnership. 

28 . agreement, by ^.hicb any party thereto is restricted abso- 
A/teement in restraint of lutcly Irom enforcing his riglits under or in respect ' 

legal jjrjceecl mg? ’vo-d. of Miy coiitraet by the usual legal proceedings in 

the ‘'i\lii.ary tribunals, or wliicli limits the time Avithin which he may thus 
eiifom* his rigl’ts, Is voi<l to that (‘\teut. 

E..i'ep:i',n 1. — This section shall not render illegal a contract by Avliich 
Saviir: (vuiMvict t. lo- pt‘r'-'>iis agree that any dispute wliich 

fei to "arliitT.iti<'U dispuic may i)etwef*ij tboin* in resjx'ct of any sub- 

that maA Jiijbo. j(xt or ci-iss of subjects shall be r(‘fciT<Td to arhi- 

trati(»n, mi-I .bat <>idy tIu* amouiit awunud in such arbitraiitui shall be re- 
coverable in r«*sp‘ ct llie dis 2 )eJ(‘ so rcitired. 

Ifr ***** lit 

Except,'! >7 1‘ — Xo»’ sliidl this section render illcgjil any contract in writing 
Sayii.ii.ifc.,uUa,ot.to ' .V "’ i. U t«o ov iiKHV j.crw-i to rcf.ir to 

quodtiuns that have abv.u.y a I'd* .’tioU ^aiiv question b('',«“'' n them n Inch has 
arisen. :di'.'*a<l\ ;i< i.- .m, or efb ct any prove- ion of any law in 

force for the lime being as to ivlliciice^io ciliitrrition. 

Agreements void for uu- 23* A'^rr. "in.'iils, tiie ni{‘aning ox wbicli is 

cei-tainty. not ccrlain, <‘r ‘..jiial oi being made cerlain, are 

voi.l. 


Tlliostratio'it < 4 . 

(a.) A agree to sell to B ‘ a hundn d tons of oil.’ Tbe^e ia nothing vvhatevcr to shov/ 
what kind of oil wj'' i.-il-nded. 'i’ne agit-emont void f t unet-rViiidy. 

(h.) A agt -es to -i i) to b one liuiubcd twiis :*f oil .»r u sjiecitit-il ueacription know as an 
article of comuioice. There is no uiiceitaiiil^ here to make the agn-ernt iit void. 


* DuriTig his or her minority, a& to which see Act IX of 1875. 

+ words “do not mean an absolute restriction, and are intended to apply to a 

partial restnetion, a restriction limited to some partn^uinr place,” per Conch, C. J., 14 
Beug. 85. 

*** Repealed by the Specific Relief Act (I of 1877). 


2 
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(c.) who is a dealer in cocoanut-oil only, agrees to sell to one hundred tons of 
oil.* The nature of A’s trade affords an indication of the meaning of the words, ^and A haa 
entered into a contract for the sale of one hundred tons of cocoanut-oil. 

(d.) A agrees to sell to B * all the grain in my granary at Hslnmagar.* There is'no un- 
certainty here to make the agreement void. 

(c.) A agrees to sell t(» B Sme thousand maiinds of rice at a price to be fixed by C. 
As the ])rice is capable of being made certain, there is no uncertainty here to make the 
agreement void. 

(/.) A agrees to sell to B ‘my white horse for rupees five hundred or rupees one 
thousand.’ There is nothing to show which of the two prices was to be given. The agree- 
ment is void. 

30. Agreements by way of wager are void, and no suit shall be brought 
Agreements by way of for recovering anything alleged to be won on any 
wager void. wnger or ciitmsted to any person to abide the result 

of any game or other uncertain event on which any wager is made. 

This section shall not he deemed to render unlawful a subscription or con- 
Exception in favour of ccr- tribution, or agreement to subscribe or contribute, 
tain prizoH for horKc-raciiig. made or entered into for or toward any plate, prize, 
or sum of money, of tlie value or amount of five hundred rupees or upwards, to 
be award(‘d to the winner or winners of any hojr^e-race.* 

Nothing in this sod ion shall bo deemed to legalize any transaction con- 
Sectii»n*t2*.M.A of the Indian nc'cted with, horse-racing, to which the provisions of 
Penal Ckule not lobe afiectvid. st'ctlon 5? 04 A of the Indian Penal Code apply. 


CHAPTER III. 

Of Contingent Contracts. 

31. A contingent contract” is a contract to do or not to do something, 

“Coiitingont contract” sotih‘ event, collateral to such contract, does or 

defined. . does not liajjpcn. 

illustration. 

A contnwts to pay B Us. 10,0i)0 if B’s hon.se is burnt. This is a contingent contract. 

EnforcHinont of contract.-? 32. Contingent contracts to do or not to do 

contjugciu on an event hap- any tiling if an uncertain future event happens cannot 
pening. <.ti forced by-law unless and until that event has 

h?ip]»cned. 

If tlio event becomes impossible, such contracts become^void. 

Ill ustratiom. 

{a. ) A makes a contract with B to buj' B’s horse if A survives C. This contract can- 
not bx enforced by law unless and until C di.?a in A’s lifetime. 

(ft.) A ni.ikes a contj-. . t with B to sell a horse to B at a specified price, if C, to whom 
the hor^^e has been offered, refusc.s buy him. The contract cannot be enforced by law 
unkv-' T-iid until C^refuses to buy the horse. 

{(. } A contracts to i*ay i> a siiui of money when B marries C. C dies without being 
married to B. The contract becomes void. 

33. Contingent contracts to do or not to do an^'thing if an uncertain 
Enforcement of contracts event does not happen can be enforced when 

contingent on an event not the happening of that event becomes impossible, and 
happening. before. 


‘8and9Vic., c. 109, s.18. 
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Illustration. * 

A agrees to pay B a sum of inoiiejf if a certain shiiJ does not return. The ship is sunk. 
The contract can be enforced when the ship sinks. 

34. If the futare event on which a contract is contingent is the way in 

which a person will act at an nnspecificil time, the 
event shall be consicTerod to beconi'" impossible when 
such person does anything which it iinf)ossi- 

ble that he should so act within any definite time, or 
otherwise than under further contingencies. 

Hhtstratmn. 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of B to C must now be considered impossible, although it 
is possible that D may die, and that C may afterwards marry B. 

35. Contingent contracts to do or not to do anything if a specified un- 

When contracts become tulliiu a fixed time become 

void which are contingent Oil void ii, at the expiration of the time hxod, such 
happening of specified event event has not happened, or if, before tlie time fixed, 
within fixed time. such V^'cnt Ix'comos impossible. 

Contingent contracts to do or not to do anything, if a specified uncertain 
When oontoctB maybe t'vent does not hcjiiK^ witbiii a fixed time, 'may be 
enforced w’hich are contin- enforced by law wm n the time fixed has exji’red, 
gent on specified event not and such event has not happened, or, before the time 
happening within fixed time, fixed has exiiirtd, if it becomes certain that such 
ev('nt will not happen. 

Illustrations. 

(a.) A promises to pay B a sum of money if a certain sliij) returns within a year. 
The contract may be enforced if the ship returns within the year ; and becomes void if the 
ship is burnt within the yeai . • 

(6.i A promises to pay B a sum of money if a certain shi]> does not return within a 
year. The contract be enforced if thts shij> doe.s not return within the year, or is burnt 
w’ithin the year. 

36. Contingent agreements^ to do or not to do anything, if an in»pos- 
Agreements contingent on siblc eveut happens, are void, wIk-IIkt the inipos- 

impossible events void. sibility of the event is known or not to the parties 

to the agreement at the time when it is made. 

Illustrations. 

(a.) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. The 
agreement is void. 

(6.) A agrees to pay B 1,000 rupees if B will marry A’s daughter C. C was dead at 
the time of the agreement. The agreement is void. 


When event on which con- 
tract is contingent to be 
deemed impossible if it is 
the future conduct of a 
living person. 


CHAPTER IV. 

OF THE PERFORMANCE OF CONTRACTS. 

Contracts which must be performed. 

3T. The parties to a contract must either perform, or offer to perform, 
Obligation of parties to their respective promises, unless such performance 
contracts. is dispensed with or excused under the provisions of 

this Act, er of any other law. 
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Promises bind the rcpresontativ'es of the promisors in case of the death of 
such promisors before perfonuance, unless ‘a coiitraiy intention appears from 
the contract. * 

lUitstratiom. 

(a.) A promises to deliver goods to B on a certain clay on pa 3 rment of Rs. 1,000. A 
dies before that clay. A*h reiircseiitatives are bound to deliver the goods to B, and B is 
hound to pay the Ud. ],o(}0 to A’s reprcheiitjiti\cs. 

(6.) A promises to paint a pictiin; for J* by a certain day at a certain price. A dies 
iKifore the day. The contract cannot be enforced either by A’s rc'preseutatives or by B. 

38 . Wliere n promisor has made an offer of performance to the promisee, 
Effect of refusal to accept and tlio oGbr has not been accepted, the promisor 

offer of performance. is licit responsible for iion-pcrformance, nor does he 

thereiiy l<tse his rights un ler tlie contract. 

Every such offer must luHil the following conditions : — 

(1.) It must he mic<Jiulitio la!. 

(2.) It nmst ho made at a proper time and place, and under such circum- 
stances that the person to whom it is made may have a reasonable oppor- 
tunity of nsc(‘rtaining that the person by whom it is made is able and willing 
there and then to do the wliole of what ho is bonnd by las promise to do. 

(3.) If the offer is an offer to (hdiver anything to the promisee, the pro- 
misee mdst have a reasonable oppmdunity of seeing that the thing offered is 
the thing which the pnnnisor is hound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences 
as an offer to all of them. 

Jlh’stration. 

A contracts to deliver to B at his warehouse, on the 1st March 1873, 100 bales of 
cotton of a particular quality. In oidertomakcanoifor of performance with the effect stated 
in this sectimi, A must bring the cotton to B’s warehouse, on the appointed day, under such * 
circumstances that B may have a rers,Konable opportunity of Sritisfying himself that the thing 
offered is cotton of the quality contracteil for, and that there are 100 bales. 

39. Whon a, pjirty to a contract has refused to jicrform, or disabled 
Effect of refusal of p.irty himself from performiiig, his prf*mise in its entirety, 

to perform promise wholly. th ' prumiscc may put aii end to the contract,* un- 
less he has signilied, by words or conduct,’ his acquiescence in its continuance. 

Illustrations, 

(a.) A, a singer, enters into a contract with B, the manager of a theatre, to sing at his 
theatre two nights in every week during the next twti months, and B engages to pay her 
100 rupees for each night’s performance. On the sixth niglit A wilfully absents herself 
from the theatre. B r.t liberty to put an end to the contract. 

h.) A, A sin.L* i, entcis into a contract with B, the uraungcr of a theatre, to sing at his 
ther.' re two niglits in every week during the next two months, and B engages to pay her at 
the rate of 100 rupees for each night. On the sixth night A wilfully absents herself. 
With the assent ot B, A sings on the seventh night. 1> has signilied his acquiescence in the 
coidiunauce hI’ the contract, and cannot iiow^ put an end to it, but is entitled to compensation 
for the damage subhiiiied by him through A’s failure to sing on the sixth night. 

By whom Contracts must be performed. 

40 . If it- appears from the nature of the case that it was the intention 
Person by whom promise of the parties to any contract that any promise 

U to be performed. contained in it sliould be performed by the promisor 

himself, such promise mn.st be performed by the promisor. In other cases, the 
promisor or his representatives may employ a competent person to perform it. 


And see s. 75, infra. 
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Illustrations. 

• * m 

(a.) A promises to pay B a sum of money. A may perform this promise, either by per- 
sonally paying the money to B, or by causing it to be paid to B by another ; and if A dies 
before the tune appointed for payment, his representatives must perform the promise, or 
employ some proper person to do so. 

(6.) A promises to paint a picture for B. A mustf)erform this promise personally. 

Effect of accepting per- 41. When a promisee accepts performance of 
formauce from third person, the promise from a tliird person, he caimot after- 
wards enforce it against the promisor. 

42. Wlion two or more persons have made a joint promise, then (unless 
Devolution of joint liabi- a contrary intention appears by the contract) all 

Hties, such persons, during their joint lives, and, after the 

death of any of them, his representative jointly with the survivor or survivors, 
and, after the death of the last survivor, the representatives of all jointly, must 
fulfil the promise. 

43. When two or more persons m.ake a joint promise, the promisee may. 
Any one of joint promisors «' absoiicc of express agreement to the contrary, 

may be compelled to per- coTiijiel any oue of such joint promisors to perform 
form. the wliolci of tlio promise. * 

Each of two or more joint promisors may compel every other joint pro- 
Each promisor may com- niisor to contribute equally with himself to the per- 
pel coutribution. foriiuiiice of the promise, unless a contrary intention 

aj>pears from the contract. 

If any one of two or more joint proniLsors makes default in such contri- 
Sharing of loss by default biition, the remaining joint proiriisors must bear the 
in contribution. loss arising from such default in ecpial sliares. 

Explanation. — Nothing in this sootion sliall prevent a surety fi;^om recover- 
ing from bis principal payments made by the surety on behalf of the principal, 
or entitle the i)rincip:il to rt'covcr ajytliing from the suret/on account of pay- 
ments made by the*i»rincipal. 

4UuStrailoiLS. 

(a.) A, B, and C, jointly promise to pay D 3,U00 rupees. D may compel either A or B 
or C to pay him 3,000 rupees. 

{[}.) A, B, and C, joiutly promise to pay D the sum of 3,000 rupees. C is compelled 
to pay the whole. A is insolvent, but liis asseU are sufticieut to pay one-half of his debts. 
C is entitled to receive 500 rupees from A’s estate, and 1,250 rupees from B. 

(c.) A, B, and C, are under a j«unt promise to pay D 3,0(»0 rupees. C is unable to pay 
anything, and A is compelled t<j pay the whole. A is entitled to receive 1,600 rupees from B, 
{d-) A, B, and C, .ire under a joint promise to pay D 3,000 rupees, A and B being only 
sure ties for C. C fails to pay. A and B are compelled to i)ay the whole sum. They are 
entitled to recover it from 0. 

44. Where two or more persons have made a joint promise, a release of 
Effect of release of one one of such joint promisors by the promisee does not 

joint promisor. discharge tlie utlier joint promisor or joint promisors ; 

neither does it free the jomt promisor so released from responsibility to the 
other joint ju-omisor or joint promisors.'^ 

45. When a person lias made a promise to two or more persons jointly, 
Devolution of joint rights, then, unless a contrary intention appears from the 

contract, the right to claim performance rests, as between him and them, with 

* Bee s. 1G3, infra. 
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them during their joint lives, and, after the death of any of them, with the 
representative«of such deceased person jointly With the survivor or survivors, and, 
after the death of the last survivor, with the representatives of all jointly. 

Illustration, 

A, in conBideration of 5,000 rupees lent to him hj B and C, promipps B and C jointly 
to repay them that sum with interest on a day sj)'jdtied. B dies. Tiu right to claim per- 
formance rests with B’s Tepreseutitive jointly wixh C during C’s life, aud, alter the death of 
C, with the representatives of B and C jointly. 


Time and Place for Performance. 


46. Where, by the contract, a promisor is to 
Time for perform^ce of pcrfonii his promise without apidi cation by the pro- 

UoTte mSd™ and’no“time pcrlortiiance is specified, the 

is specified. (‘iigagoiiieiit must be perlurmed within a reasonable 

time. 

Explanation, — The question, ‘What is a rC'iisonable time V is, in each parti- 
cular case, a question ol fact. 


47." When a j)r(miiso is to be performed on a certain day, and the promisor 
Time and place for per- undertakdi to perform it without application by 

fonnance of prouiise on cer- the promisee', the promisor may j)erform it at any 
tain day, aud no application time durin.i^ the usual hours of business on such day 
to be made. place at which the promise ought to be 

perfonued. 


, Illustration, 

ft 

A promiaes to deliver goods at B’b wareh(»uHe on the 1st January. On that day A 
brings tlie goods to B’8«v>ajvhou8e, but jilter the usual hour for closing it, and they are not 
received. A has not performed his jiromise. • 

48. When a jiromise is to be performed on a certain day, and the promisor 

Application for peiioim- undertaken to perform it without application 

ance on certain dwy to be at by the promisee*, it is the duty of the promisee to 
proper time and place. ttpplj for perlumiance at a proper place and within 

the usual hours of business. 

Explanation, — I'lie question, ‘ What is a proper time and place ?' is, in 
each pi^icular case, a question of fact. 

49. When a promise is to be performed without application by the pro- 

PJace for performance of and no place is fixed for the performance of 

promise where no application it, it is the duty of the promisor to apply to the pro- 
^ be made and no place misee to appoint a reasonable place for the performance 
fixed for performance. promise, and to perform it at such plaee. 

Illustration, 

A undertakes to deliver a thousand maunde of jute to B on a fixed day. A must 
apply to B to appoint a reasonable place for the purpose of receiving it, aud must deliver 
it to him at such place. 

Performance in manner or 50. The performance of any promise may be 

^ time prescribed or sane- made in any manner or at any time which the pro- 
tmned by promisee. misee prescribes or sanctions. 
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Uluatrations. • 

(fli.) B owes A 2,000 rupees. A ^sires 'S to pay the amount to A*b account with C, a 
banker. B, who also banks with C, orders the amount to be transferred from his account 
to A’s credit, and this is done by C. Afterwards, and before A knows of the transfer, C fails. 
There has been a good payment by B. 

(6.) A and B are mutually indebted. A and B settle an account by setting off one 
item against another, and B pays A the balance found* to be due from him upon such 
settlement. 

This amounts to a payment by A and B, respectively, of the sums which they owed to 
each other. 

(c.) A owes B 2,000 ruj)ees. B accepts some of A’s goods in reduction of the debt. 
The delivery of the goods op'-Tates as a part-payment. 

(d.) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by post. The 
debt is discharged as soon as B puts into the post a letter containing the note duly addressed 
to A. 

Performance of Reciprocal Promises. 


Promisor not bound to 
perform unless vo ciprocal pro- 
misee ready and willing to 
perform 


51. When a contract consists of reciprocal 
promises to bo simultaneously performed, no promisor 
nce<l perform his promis*^ unless the promisee is ready 
and filling to perform his reciprocal promise. 


Ilhi ^rations. 

{a.) A and B contnict that A shall d^hver goods to B to be paid for by B on delivery. 

A need not deliver the goods, unless B is ready and willing to pay for the goods on 
delivery. 

B need n )t 7)fiy for tlu goods, iinlc^js A is ready and willing to deliver them on payment. 

(b.) A aini B eontiju’t UiatAslrill deliver goods to B at a price to be paid by instal- 
ments, the iirst iui^talineiit to p<iid on delivery. 

A need not deliver, unlo^ss B is rt‘.' ly and willing to pay the first instalment on delivery. 

B need nv»t the iiI>^ i-is* ilrnent, unless A is ready and willing ti^ deliver the goods 
on paynient of the hr,>.t iiistjlmcnt. 

52. Wlioro the orjtir, in which r>,ciproc.‘il pronfl’ses arc to be performed, is 
Order of pi H’ormance of expressly fixed by the contract, they shall be per- 
reciprocal promises. foniU‘{l in. that order ; and whert* the order is not 

expressly fixod by tlTe contract, they shall be performed in that order which the 
nature of the tj-ansiictiou requires. , 


Jlhistratwns. 

{a.) A and B contract that A sb;dl buihl a house for B at a fixed price. A’b promise to 
build the liouMe nil. 'll he [lerformed before B".s promise to pay for it. 

(6.) A and B coutr.ict that A shall make over bis stock-in-trade to B at a fixed price, 
and B i>roiiiises to give security for the p iy.nent of the money. A’s promise need not be 
performed until the security is given, for the nature of the transaction requires that A 
should have security before h(3 deliver, up his stock. 


53. When a contract contains reciprocal promises, and one party to the 
Liability of parcy prevent- contru(;t prevents the other from performing his pro- 
ing event on which contract mise, the contract becomes voidable at the option of 
IS to take eftect. party so prevented ; and he is entitled to com- 

pensation* from the other party for ai.y loss which he may sustain in conse- 
quence of the non-iierfonnance of the contract. 


Illustratimi, 

A and B contract that B shall execute certain work for A for a thousand rupees. B 
is ready and willing to execute the vgork accordingly, but A prevents him from doing so. 
The contract is voidable at the option of B ; and, it he electa to rescind it, he is entitled to 
recover from A tximpensation for any loss which he has incurred by its non-performance. 


See B. 73, infra. 
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64. • ‘When a contract consists of reciprocal promises, such that one of 
Effect of defahlt as to that cannof be performed, or that its performance 

promise which should be Cannot be claimed, till the other has been performed, 
first performed in contract and the promisor of the promise last mentioned fails 
consisting of reciprocal pro- to perform it, such promisor cannot claim the per- 
formance of the reciprocal promise, and must make 
compensation to the other party to the contract for any loss which such other 
party may sustain by the non-perJ‘ormance of the contract. 

Ulusirations. 

(a.) A hires B*s ship to take in and convoy from Calcutta to the Mauritius a cargo to 
be provided by A, B receiving a certain freight for its conveyance. A does not provide any 
cargo for the ship. A cannot claim the perfoimance of B’s pnmise, and must make com- 
pensation to B for the loss which B sustains by the non-performance of the contract. 

(6.) A contracts with B to execute certain builders’ work for a fixed price, B supplying 
the scaffolding and timber necessaiy' for the work. B refuses to furnish any scaffolding or 
tim^jer, and the work cannot be executed. A need not execute the work, and B is bound to 
make compensation to A for any loss caused to him by the non-pcrfonnance of the contract. 

(c.) A contracts with B to deliver to him at a specified price certain merchandise on 
boanl a shi^i wliich cannot arrive for a mouth, and 6 engages to pay for the merchandise 
within a week from the date of the contract. B does not jiay within the week. A’s promise 
to deliver need not be ]K*rformcd, and B must m^ilte compensation. 

(d.) A nromises B to sell him one hundr-jd bales of merchainlise. to be delivered next 
day, and B promises A to pay for them within a mouth. A does not deliver accfirding to 
his promise. B'a promise to pay need not be performed, and A must make compensation. 

55. Wlien a parly to a contract promises to do a certain thing at or 
Effectof failure to perform Moro a s^jocified time, or certain things at or before 
at fixed time on contract in Specified times, and fails to do any such thing at or 
which time is essential. before the specified time, the contract, or so much 

of it as has not been performed, becomes voidable, at the option of the promisee, 
if the intention of the parties was that time should be of the essence of the 
contract. 

If it was not the intention of the parties that time should be of the essence 
Effect of such failure when of the contract, the contract does not become void- 
time is not essential. able by the faihlre to do such thing at or before the 

specilied time ; but the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by such failure. 

If, in case of a contract, voidable on account of the promisor’s failure to 
Effiict of accc[)t!ince of pf’«*form his promise at the time agreed, the pro- 
performace at time other niisee accepts perfoniiancc of such promise at any 
tbau that agreed upon. time Other than that agreed, the promisee cannot 

cl iim com]K?nsation for any loss occasioned by the non-performance of the pro- 
mise at the time agro(?d, unless, at the time of such acceptance, he gives notice 
to the promisor of his intention to do so.* 

Agreement to do impossible 56. An agreement to do an act impossible 

act void. in itself is void. 

A contract to do an act which, after the contract is made, becomes impossi- 
Contract to do act after- ^^7 reason of some event which the pro- 

wards becoming impossible or niisor could not prevent, unlawful, becomes void 
uuiHwfui wJicn the act liecomes impossible or unlawful.f 


* Compare ss. 62 and 63, infra. 
t Otherwise than by the default of the contractor. 
t But see s. 65, infra. 
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Where one person has promised to do something? which he knew, or, with 
Compensation for loss rfaso^ble (JBigence, might have knoiyii and whu-h 
through non-performance of ^he promisee did not know, to he impossible or un- 
act known to be impossible lawful, such promisor must make compensation to 
or unlawful. such })romisee for any loss which such promisee 

sustains through the non-performance of the promise. 

IllvMratiom. 

(a.) A agrees with B to discover treasure by magic. The agreement is void. 

(6. ) A and B contract to marry each other. Before the time hxed for the marriage, 
A goes mad. The contract becomes void. 

(c.) A contracts to marrj'^ B, being already married to C, and being forbidden by the 
law to which he is subject to practise polygamy. A must make compensation to B for the 
loss caused to her by the non-performance of his promise. 

(d.) A contra('L.-i to take in cargo for B at a foreign port. A’s Government afterwards 
declares war against the country in which the port is situated. The contract becomes void 
when war is declared. 

(e.) A contracts to act at a theatre for six months in consideration of a sum paid in 
advance by B. On several occasions A is too ill to act. The contract to act on those occa- 
sions becomes void. 

V 

57. Whore persons reciprocally promise, firstly to do certain things 
Eeoiprocal promises to do '’’bich arf legal, and, secondly, under specified cir- 
things legal and also other cumstanoes, to do ecTtaiii otluT tilings which are 
things illegal. illegal, tlie first set of promises is a contract, but 

the second is a void agreement. 

Illustration. 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses it as a 
gamhling-house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 1 0,000 rupees 
for it, is a contract. • 

The second set is for an unlawful object, namely, that B may use tlfe house as a 
gambling-house, and is a ^"oid agreement. ^ 

In alternative promise, one 58. In the ease of an alternative [U'oniise, one 

branch being illegal, legal hrmiel! ^f nliich is legal and the other ilk'gal, the 
branch alone enforceable. legal branch alone can bi* eidorc(‘d. 

Illustration . 

A and B agree that A shall pay B 1,000 rupees, for which B shall afterwaids deliver 
to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

Appropriation of Payments. 

59. Where a debtor, owing several distinct debts to one person, makes 
Application of payment payn»«nt to him, either with express intimation, 
where debt to be discharged or under circumstances implying that the payment 
is indicated. Is to be applie d to the discharge of some particular 

debt, the payment, if accepted, must be ai^plicd accordingly. 

Illustrations. 

(a.) A owes B, among other debts, 1,000 rupees upon a promissory note, which falls 
due on the 1st June. He owes Br no other debt of that amount. On the Ist June A pays 
to B 1,000 rupees. The payment is lo be applied to the discharge of the promissory note. 

(6.) A owes to B, among other debts, the sum of 667 rupees. B writes to A, and 
demands payment of this sum. A sends to B 567 rupees. - Tlus payment is be applied to 
the discharge of the debt of which B had demanded payment. 


3 
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60 . ‘ Whore the debtor has omitted to intimate, and there are no other 
Application *of payment circumstancfes indicatincr, to wliicli del)t tlie j)nyni(‘nt 

where debt to be discharged ' is to be apjdied, the oreditor may "pplv it at liis (iis- 
is not indicated. cretion to any hivviul doi t attn.'lly d’lf' and payable 

to him from the debtor, whether its r(5cov(M*y is or is not biiiTed by tlic law in 
force for the time being as to Uio limitation of suits. 

61. Whore neither party mnltes any api»ro]»r; the, i)aynient shall be 
Application of payment sj)piicd ill diseiiarge ot the <b bis in oriior of time, 

wh'.rc nuithor party appro- Wiicther tliey are or an* not bai. i'd by tii(‘ hnv in force 
pviates. for the linn; Indiig a.- to tla- liinit.Ml ion of suits. If 

the debts are of ecpial standing, the payment shall be a!)plicHl iii discharge of 
each proportionably. 

Contracts which nked not be performed. 

CoTit.Ta<!ts chimcod, rc- 62. If (lifi iiiirtics to a contract agree to snb- 

r-fii or aitured, need not stilute a new contract for it, or to rescind or alter it, 
bt p'M formed. tile original contrac^ need not be performed. 

• Illustration.^, 

f,f ; A mvea mf>ncy to P. under a contract. It is agreed bestween A, B, and C that B 
-!,:,U ' >i« ... ■('forth !ie<v'pt C as his debtor instead of A. The old debt of A to B is at an end, 
cl! .1 i" debt from C to B has been coutraeted. 

>' A owes B 10,000 nipees. A enters into an arrangement with B, and gives Ba 

m--' * ' < of liis (A’s) estate for 5 oiiO rnpccs in place of the debt of 10,000 rupees. This is 

. .'litraet, and extinmiishes tlie old. 

■ c A <»we-' B 1,000 ru])e^‘H under a contract. B owes C 1,000 rupees. B orders A to 

,‘i .1 C with 1,000 rnju'es in iris books, but C does not assent to the arrangement. B still 

i.s - C 1,000 rupees, aud no now coiiti-.ict has been entered into. 

misec may (lispcn.-=e 63. Every ])romisee inny dispense with, or 

.\rl. '•) remit pcrfo>.-niancc remit wliully or in pnrt, the peiToi-mance of the pro- 
r»i proiujse. niif-e made to him, or may extek d the time for such 

fa'j joimuiice,* or may accept instead of it any satisfaction whicli he thinks fit. 

Illustrations, 

(a.) A promises to iiaint a ])icturc for B. B aftcr\v.ards forbids him to do so. A is no 
longer bound t(> perforin the in'oiuUc. 

{}}.) A owes B .^»,000 A ]nys to B, and B accepts, in satisfaction of the whole 

d.'bt, 2,000 ruiK'es }).iid at the time and pLice at which the 5,000 rupees were payable. The 
U 'lofe debt is dlsch.irgod. 

(c.) A owes B 5,000 riiiiecs. C pays to B 1,000 rupees, and B accepts them, in satisfac- 
tion of his claim on A. This ]iaynient i.s a disci large of the w'hole claim. t 

(t/.) A owes B, under a eon tract, a sum of money, the amount of which has not been 
ascertained. A, without .iseertairiing the aim amt, gives to B, and B, in satisfaction thereof, 
accepts, the sum of 2,000 rupees. This is a discharge of the whole debt, whatever may 
be its amount. 

(e.) A owes B 2.000 rupees, and i.s also indebted to other creditors. A makes an 
arrangement with his creditors, including B, to pay them a compensation X of eight annas 
in the rui>ee upon their respective demands. Payment to B of 1,000 rupees is a discharge 
of B's demand. 

64 . Wlion a person, at whose option a contract is voidable, rescinds it, 

' Consequences of rescission thereto need not perform any promise 

of voidable contmet. therein contained in which he is promisor. The 


* But see a. 135, infra. 


+ See B. 41, supra. 


tSic. Read ^compoaition.’ 
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party rescinding a Toidable contract shall, if he have received any benefit there- 
under from another party to such contract* restore such bciicfit, so far as may be , 
to the person from whom it was received.* 


Obligation of person who 
has received advantage un- 
der void agreement or con- 
tract that becomes void. 


65. When an agTe(‘?neiit is discovered to be 
void, or when a contract becomes void, any person 
who has received any lufvaiiingo under such agreement 
or contract is bound to re^U)!^ it or to make compen- 
sation for it to the pers»)n lium wlioiii ho received it. 


Illitst rations. 


(a.) A pays B 1,000 rupees in ermsiderution of promising to marry C, A’s daughter. 
C is dead at the time of the promise. The agreement is void, but B must lepay A the 
1,000 rupees. 

{b.) A contracts with B to deliver to him 250 mauuds of rice before the first of May, 
A delivers 130 maundd only befijie that day, and ii.aio after. B retains the 130 maunds 
after the first of May. He is bound lo pny X. for Hit m. 

(f.) A, a singer, contracts with B. the raaitiirtT of a theatre, to sing at his theatre for 
two nights in eveiy week dining the next two montlis, and B engages to her a hundred 
rupees tor each iiighi ptTftirm.inm On lIi*? sixth iiiglit A wiifn.iy 'ib- i.ts herself from 
the theatre, and 13, in conseipieuce, r^inds the ctmiuct. B must pay A lor the five nights 
on which she had sung. 

{d.) A contracts to sing for B at a concert for 1,000 rupees, -which are paid m advance. 
A is too ill to fling. A is not bo-jiid to ni:A » coinpejisMtion ti) B for the lo^s of the profits 
which B would have made if A nad been able to sing, but must refund to B the 1,000 rupees 
I»aid in advance. 


Mode of communicating or 
revoking rescission of void 
able contract. 


Effect of Tieglect of pro- 
misee to afford ipronn'sor rea- 
sonable facilities for per- 
formance. ® 


66. Tlio rescission of a voiilablc contract may 
be or revoked in the same manner, 

and snjijMci lo the same rules, ns apply to the com- 
luumc.i:!.'!! or r(‘\ocation of a proposal. f 

G7. If any promisee metrleels or refuses to 
afr !.'(l the ]»roitli^ or reasoiuibb* j'uojiiies fojj the per- 
foDiuiiicc of ids pT’orniso, tlu* ;»n>o;'-''or is excused hy 
sucli ne:d<^ct or refusal as t(‘ any mm-perfonnaiice 
caused thcrebv. 


^ niust ratio a. 

A contracts with B to repair B’s house. 

B ncglt’cf'? or rcfii.ses to jH)iut out to A the pHces in which In'.'- lioii'^o requires rcpclr. 

A *13 excused for the uon-pcrformaucc of the contiacL, ii il cauncd by such neglect 
or refusal. 


CHAriEU V. 

Of CERTAIN Relations eesembli-.g those created by Contract. 

68. If a person, incapable of entering into a conlract, or .any one whom 
Claim for nccossariea sup- is leg dly liound to support, is supplied by another 
plied to person iuciinable of ])er.son w'lli nece>saries suited to liis condition in life, 
eontracting,oronhisaccouat. ||)p person who !ias furnished such supjdies* is entitled 
to bo reimbursed from the property of such incapable person. 

Illustrations. 

(a.) A supplies B, a lunai ic, ^ with necesaaries suitable to his condition in life. A is 
entitl(3d t ) he v jiiribiirsod fr >m B’s juji ifiei’ty. 

{b.'^ A sapplLes the wife and children of B, a lunatic, with necessaries suitable to their 
condition in life. A is entitled to be reimbursed from B’s property. 


* See s* 75, infru^ 


t See ss. 3 and 5, supra. 
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ReimburOment of person 69- / person, who is interested in the pay- 

paying money due by another nient of money i^hich another is bound by law to 
in payment of which he is in- pay, and who therefore pays it, is entitled to be re- 
l^®®ted. imburscd by the other. 

Illustration. 

B holds land in Bengal on a lease granted by A, the zaminddr. The revenue pay- 
able by A to the Government being in arrear, his land is advertised for sale by the 
Government. Under the revenue law, the consequence of such sale will be the annul- 
ment of B's lease. B, tc prevent the sale and the consequent annulment of his own 
lease, pays to the Government the sum due from A. A is bound to make good to B 
the amount so paid. 

70. Where a person lawfully does anything for another person, or 
Obligation of person enjoy- delivers anything to him, not intending to do so 

ing benefit of non-gratuitous gratnitonsly, and such other person enjoys the 
benefit thereof, the latter is bound to make compen- 
sation to the &rmcr in respect of, or to restore, the thing so done or delivered. 

Illustrations.*^ 

{a.) a tradesman, leaves goods at B’s house by mistake. B treats the goods as 
his own. He is bound to pay A lor them. 

(6.) A saveM IJ'ri property from fire. A is not entitled to compensation from B, if 
the circumstances show that be intended to act gratuitously. 

71. A person who finds goods belonging to another, and takes them 
Responsibility of finder of into lus custody, is subject to the same responsibility 

goods. as a bailee.* 

Liability of pemon to 72 A person to whom money has been paid 

whom money is paid or thing ’ any thing delivered by mistake or under coercion’!’ 
delivered dj mistake or under iiiust repay or return it. 
coercion. , 

< 

Illustrations. ^ 

(a.) A and B jointly owe 100 rupees to C. A alone pays the amount to C, and B, 
not knowing this fact, pays 100 rupees over again to C. C is bound to repay the 
amount to B. 

(6.) A railway company refuses to deliver up certain goods to the consignee, except 
upon the payment of an illegal charge for carriage. The consignee pays ttfb sum 
charged in order to obtain the goods. He is entitled to recover so much of the charge 
as W'as illegally excessive. 


CHAPTER VI. 

Of the Consequences of Breach of Contract. 

73. When a contract has been broken, the party who suffers by such 
Compensation for loss or breach is entitled to receive from the party who 
damage caused by breach of has broken the contract comjiensation for any loss 
contract. or damage caused to him thereby, which naturally 

arose in the usual course of things from such breach, or which the parties 
knew, when tliey made the contract, to be likely to result from the breach 
of it. 


* See Bs. 151 and 152, infra . 


I t See 8. 15, supra . 
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Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of tli^ breacli. • 

When an obligation resembling those created by contract has been in- 

Compensation for failure f any prson 

to discharge obligation re- inj ured by the failure fo discharge it is eiitillod to 
eembling those created by receive the same compensation from the party in 
contract. default as if such person had contracted to dis- 

charge it, and had not broken bis contract. 

Explanation , — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedy iiig the inconvenience caused by 
the non-performance of the contract must be taken into account. 

Illustrations, 

(a.) ■ A contracts to sell and deliver 50 mauuds of saltpetre to B, at a certain price to 
be paid on deliveiy. A brer-ks his })ronii.so. B is entitled to receive from A, by way of 
compensation, the sum, if any, by which the couticict i»rice falls slioit of the price for which 
B might have obtained 5U mauuds ofjaaltpctre of like quality at the time when the saltpetre 
ought to have l)eon delivered. ^ 

(6.) A hires B’s ship to go to Bombay, and there take on board, on the first of 
January, a cargo, which A is to provide, *and to bring it to Calcutta, the frmght to be 
paid when earned. B’s ship dues not go to Bond>ay, but A lias opj)ortunitie8 of pro- 
curing suitable conveyance for the cargo upon terms as advantagouiis as those on which 
he had chartere<l the sliij* A avails himself of those 0 ]>purtuuitie,s, but is put h> trouble and 
expinso 11 ' doing so. A is (siitibled to receive compensation from B in respect of such trouble 
and expense. 

(c.) A contracts to buy cd B, at a stated price, 50 maunds of rice, no time being fixed 
for delivery. A afterwards informs B that he will nut accept the rice if tendered to him. 
B is entitled to receive from A, by way of compensation, the amount, if any, by which the 
contract price exceeds that which B can obtain for the rice at the time when A informs B 
that he wull not accojit it. • 

(d.) A contracts to hii;^ B’s ship for CO, 000 rupees, but breaks his prouiiBe. A must 
pay to B, by way of comjiensation, the excess, if any, of the conti^ct price over the price 
which B can obtain fur the ship at the tiiife of the breach of )iromise. 

(e.) A, the owiicr*of a boat, contracts with B take a cargo of jute to Mirzapur, for 
sale at that jjlace, starting on a specified day. Tlie boat, owing to some avoidable cause, does 
not start at the time aiiptiiutcd, w^hcreby*the anival of the cargo at Mirzajmr is delayed be- 
yond the tiiiio when it would have ai rived if the boat had sailed according to the contract. 
After that date, and before the arrival of tho'cargo, the [)ricc of jute falls. The measure of 
the compensation payable to B by A is the difference between the price which B could have 
obtained for the cargo at Mirziqiur at the time w'hcn it would liave arrived if forwarded in 
due course, and its market price at the time when it actually arrived. 

{f.) A conti'acts to repair B’s house in a certain manner, and receives payment in ad- 
vance. A repairs the house, but not according to contract. B is entitled to recover from 
A the cost of making the repairs conform to the contract. 

ig.) A contracts to let his ship to B for a year, from the first of January, for a certain 
price. Freights rise, and, ou the first of January, the hii e obtainable for the ship is higher 
than the contract price. A breaks his promise. He must jMy to B, by way of compensation, 
a sum equal to the difference between the contract price and the price for which B could 
Lire a similar ship for a year on and from the ilret of January. 

Qi.) A contracts to supply B with a certaii' quantity of iron at a fixed price, being a 
higher price than that for which A could procure and deliver the iron. B wrongfully refuses 
to receive the iron. B must pay to A, by way of compensation, the difference between the 
contract price rf the iron and the sum for which A could have obtained and delivered it. 

(i.) A delivers to B, a (iommou carrier, a machine,’ to be conveyed, without delay, to 
A’s mill, informing B that iiis mill is stopped for want of the machine. B unreasonably 
delays the delivery of the machine,' gmd A, in consequence, loses a profitable contract with 
the Government. A is entitled to receive from B, by way of compensation, the average 
amount of profit which would have been made by the working of the mill during the time 
that delivery of it was delayed, but not the loss susuined through the loss of the Govern- 
ment contract. 
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y.) A;' having contracted with B to supidy B with 1,000 tons of iron at 100 rupees- 
a ton, to be delivered at a stated time, coutrsfbta with C for the purchase of 1,000 tons 
of iron at 80 rupees a ton, telling C that he does so for the purpose of performing his con- 
tract with B. C fails to perform his contract with A, who cannot procure other iron, and 
B, in consequence, rescinds the contract. C must pay to A 20,000 rupees, being the profit 
which A w'ould have made by the perfonnanee of his contract with B. 

(it.) A contracts with B to make and deliver to B, by a fixed day, for a specified price, 
a certain piece of machinery. A does not deliver the piece of machinery at the time 
Bpecitied, and, in conse([uence of this, B is obliged to procure another at a higher price thaiL 
that W'hitdi he W'as to have paid to A, and is prevented from performing a contract which B 
had made with a third person at the time of his contract with A (but which had not been 
then communicated to A), and is compelled to mate couqieiisation for breach of that con- 
tract. A must pay to B, by way of coiupcnsatiou, the diflerence betw'een the contract price 
of the piece of machinery and the sum paid by B for another, but not the sum paid by B 
to the third person by way of compensation. 

(1.) A, a builder, contracts to erect and finish a house by the first of January, in order 
that B may give po.-^riesdion of it at that time to C, t(j whom B has contracted to let it. A 
is informed of the eunlracfc between B and L\ A builds the house so badly that, before the 
first of .January, it fails dowm, and lui-s to be re-built by B, who, in consequence, loses the 
rent which he was to have received from C, and is obliged to make compensation to C for 
the breach of his contract. A must make coinpelisation to B for the cost of re-building 
the house, for tlie rout lost, and for tiie eoinpeusatiou made bj> C. 

(?«.) ^A sells certain merchandise t«i B, w'an-aiitin^ it to be of a particular quality, and 
B, in reliance upon this warranty, sells it to C wuth a similar warranty. The goods j)rove to 
be not acc<trdiijg to the warranty, and B becomes liable to })ay C a sum of money by W'ay of 
cunipensatiou. B is entitled to be reimbursed this sum by A. 

(« ) A ecnitractfl to p.ay a sum of money to B on a day specified. A does not pay the 
money on that day. B, in conse lueiicc of not recomug the money on that day, is unable to 
pay his debts, and is totally riiiiiod. A is not liable to make good to B an thing except the 
jirincipal sum ho contracted to pay, together w'lth interest up to the day of payment. 

(o.) A contracts to deliver ,oU mumds of saltpetre to B on the first of .lanuary at a 
certain juice. B afterwards, btjfore tiiv* first of January, eoiitraots to sell the sa tpetre ta 
C at a pricx) higher than the market price of the fiist of .lanuary. A breaks his pro- 
mise. In ehtimating the coinpcusatioii pasable by A to B, the market price of the first 
of January, and not the profit .viiich would have aiisen to B from the sale to C, is to 
be taken intb {iccounti 

(p.) A contracts, to sell and deliver 500 bales of cotton to B on a fixed day, 
A knows nothing of JVs mode of c(»uductmg his busmess. A breakj? his jiromfse, and B, 
having no cotton, is obliged to clo.9 his mill. A is not responsible to B for the loss caused to 
B by the do, sing ot the mill. 

(7.) A eontificts to sell and deliver to B, on the first of January, certain cloth w^hich B 
iiitpiids to liianufiu-tiire into caps of a particular kiud, for which thcj]\.‘ is no demaud, except 
at that sca,son. The cloth is iu)t delivered 'till after tiie appointed time, and too kite to 
be u.sed that year in making ca^»s. B is entitled to receive from A, by way of eom- 
jieneatiou, the dillcivncc betwvcn the coutiMct juiee of the cloth and its market price .at the 
time of delivery, but not the profits w’hidi he expected to obtain by making caps, nor the 
expenses which he has been put b) iu making preparation for tlie manufacture. 

(K) A, a ship-owner, contracts with B to convey him from Calcutta to Sydney in A’s 
«hii», sRiling on the first of January, and B j'ays to A, bj’ -Wtay of deposit, one-half of hia 
passage- 111 ouoy. The ship does not sail on the tir&t of January, and B, after being, in con- 
seijuence, det.\ined in Calcutta for some time, and thereby put to some expense, jiroceeds to 
Sydney iu another vos.-d, and, in consecjueuce, arriving too late in Sydney, loses a sum of 
money. A is liable to ie])Hy to B his tlepo.'^it, with interest, and the expense to which 
he is put by his deteiitiou in Calcutta, autl the e.xcobs, if any, of the p.issage- money paid for 
the sticond ship over that agreed upon for the lii-st, but not the sum of money which B lost 
by arriving iu Sydney too late. 

74. When a cuiitract has boon broken, if a sum is named in the contract 
Title to compensation for a ^ the amount to be pa ill iu case of such breach, 
breach of contract iu which the party complaining of the breach is entitled, whe- 
a sum is named as payable in thcr or not actual damage or loss is proved to have 
case of breach. been caused thereby, to receive from the l)arty who 

has broken the contract reasonable compensation not exceeding the amount sa 
named. 
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Exception. — When any person enters info any bail-hond, reeoghizance, 
or other instrument of the stiinoiiatnre*or, under the provisions of any law or 
under the orders of the Government of India or of any local Government, 
gives any bond for the pcrfomianee of any public duty or act, in Avhich the 
public are interested, he shall be liable, ujion breach of the condition of any 
such insitrument, to ])ay the whole sum mentioiuHli therein. 

Ecrplanation , — A person uho enters into a contract with Government does 
not necessarily thereby undertake any public duty or promise to do an act in 
which the j)ublic are interested. 

Illustrations. 

(a.) A contracts with B to pay E Rs. 1,000 if ho fails to pay E Us. f>00 on a given day. 
A fails to pay E Jis. .500 on that day. E is entitled to recover from A such coiii])eusation, 
not exceeding Us. as the Court considers rejisonable. 

(6.) A contracts with E that, if A ])ractiseri a.- a siirgt'on within (Calcutta, he will ])ay E 
Us. ,5,000. A ])i’actiscs as a sui‘gc<»ii in C\ib*ntta. E is entitled to such compensation, not 
exceeding Ra. .5.000, as the Court considers reasonable. 

(r.) A gives a recoL'iiizaiicc hiuding him in a penalty of Ua. ,500 to appear in Court on 
a certain day. He for'eits his recognizance. IJe is li.iWlc to j) iy the whoK' jicnalty. 

76 . A person who rightfifily rescinds a eontrnet is eiilitlcd to emnpen- 
Party rightfully rtscinding Station for any (hi mage which h(i lias snstaiiKul 
contract entitled to conipen- through the iioii-fiilfilment of th(3 contract.* 
sation. 

Illustration. 

(rt.) A, a singer, contracts with E, the manager of a thetitre, to sing at his theatre for 
two nights in every week <luiing the next t\\o moieJ.is, ami B eug.iges to pay her 1()(‘ rupees 
for each niglit’.s ]kerl'oiin.inee. On tlui sixth night A wilfully absents her^elf from the theatre, 
and E, in cousei|nonee, rescinds the contr.ict. !> is entitled to cl, inn c()mi)eusation for the 
damage which he has sustaiiied through the non-fuhlmoiit of the contract. 


CHAPTliR VII. 

SALE OF GOODS. 

■WHEN PllOPEUTY IN CiOODS SOLD PASSES. 


‘Goods’ defined. 


‘ Sale’ defined. 


Sale how effected. 


76 . In this cha]»tiT the word ‘goods’ means 
and includes every kind of mo\ cable property. 

77. SJe is the exchange of propiTty for a 
price. It iiuolves the transfer of the ownership of 

the thing sold from the seller to the buyer, 

78 . Sale is effocted by offer and acceptance of 
ascertained goods for a price, 

or of a price for ascertained goods, 

together with payment of the ])rico or delivery of the goods ; or with 
tender, part payment, (‘arnest, or jiart delivery ; or with an agreement, express 
or implied, that the payment or delivery, or butli, shall bo postjionod. 

Where there is a contract for the sale of ascertained goods, the property 
in the goods sold passes to the buyer when the whole or ])art of tlio, price, or 
when the earnest, is paid, or wdieii tlui whole or part of tJie goods is delivered. 

If the parties agree expressly, or by implication, that th(3 payment or de- 
livery, or both, shall be postponed, the property passes as soon as the proposal 
for sale is accepted. 
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t Uliistrations. 

(a.) B offers to buy A’s horse for 500 rupees. A accepts B’s offer, and delivers the horse 
to B. The horse becomes B's property on deliveiy. 

(b.) A sends goods to B, witli the request that he will buy them at a stated price if he 
approves of them, or return them if he does not ajiprove of them. B retains the goods, and 
informs A that he approves of them. Tlie goods become B’s when B retains them. 

(c.) B offers A, for his horse/ 1,000 rupees, the horse to be delivered to B on a stated 
day, and the price to be paid on another statecl day. A accepts the offer. The horse be- 
comes B’s as soon as the proposal is accepted. 

(d.) B offers A. for his liorse, 1,000 rupees, on a month’s credit. A accepts the offer. 
The horse becomes B’s Jis soon as the offer is accepted. 

(e.) B, on the first January, offers to A, for a quantitj^ of rice, 2,000 rupees, to be paid 
on the first March followiTig, the rice ii<jt to be taken away till paid for. A accepts the 
offer. The rice becomes B’s as soon as the offer is accepted. 

79. Where there is a contract for the sale of a thinsf which has yet to be 
Transfer of ownershiy* of af^^'^’i'taiiUMl, made, or finislied,* the owncrsliip of the 

thing sold which has yet to thing is not transferred to the buyer until it is ascer- 

be ascertained, made, or fin- tained, made, or finished. 

ished. 

iistration,; 

B orders A, a barge-builder, to make him a barge. The price is not made jjayable 
by instalments. .While the barge is building, B pays to A money from time to time on ac- 
count of the price. The ownership of the barge does not pass to B until it is finished. 

80. Whore, by a contract for tlie sale of goods, the seller is to do any- 

Comi.letionof8aleofgoo(lH them for the purpose of putting tliem 

which the seller is to i)ut in- into a state in which the hiiycr is to take them, 
to state in which buyer is to the sale is not complete until such thing has 
take them. done. 

‘ Jllustratioii. 

(a.) A, a ship-ffuilder, contracts to sell to B, for a stated price, a vessel which is lying 
in A’s yard ; the vefiscl to be rigged and tittc(^ for a voyage, and the price to be ])aid on 
delivery. Under the contract, the property mthe vessel does not pass to B until the vessel 
has been rigged, fitted up, and delivered. 

Completion of sale of 81. Wiiere anything remains to be done to 

goods when seller has to do the goods by the seller ibr tli(^ purpose of ascertain- 

anything thereto in order to jufr the amount of the price, the sale is not complete 

ascertain price. boon done. 

Illustrations, 

(a.) A, the OAxmer of a stack of bark, contracts to sell it to B, weigh and deliver it, at 
100 rupees per ton. B agrees to toke and pay for it on a certain day. Part is weighed and 
delivered to B ; the ownci-ship of the residue is not tnuisferred to B until it has been 
weighed pursuant to the contract. 

(6.) A contracts to sell a heap of clay to B at a certain price per ton. B is, by the 
contract, to load the clay in liis own carts, and to weigh eiich load at a certain weighing 
machine, which his carts must pass on their way from A’s grounds to B’s place of deposit. 
Here nothing more remains t(> be done by the seller ; the sale is complete, and the ownership 
of the heap of clay is transferred at once. 

Completion of sale when 82. Where the goods are not ascertained 

goods are unascertained at at the time of making the contract of sale, it is 
date of contract. necessary to the completion of the sale that the 

* goods shall be ascertained.f 


« See 8. 80. 


t See B. 70. 
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lUiutration. , 

A agrees to adl to B 20 tons of oil *m A’s cisterns. A’s cisterns contain *more than 20 
tons of ^ No portion the oil has become the proi>erty of B. 

83. Where the goods are not ascertained at the time of making the 
Ascertainment a£ goods by agreement for sale, but goods answering the de- 

Bubsequent appropriation. scription in the agreement are subsequently appro- 
priated by one party for the purpose of the agreement, and that appropriation- 
is assented to by the other, tlie goods have been ascertained, and the sale is 
complete. 

lUustrcaion. 

A, having a quantity of sugar in bulk more than sufficient to fill 20 hogsheads, con- 
tracts to sell B 20 hogsheads of it. After the contract, A fills 20 hogsheads with the sugar, 
and gives notice trj B that the hogsheads are ready, and requires him to take them away. 
B says he will take them as soon as he can. By this appropiiation by A, and assent by 
the sugar becomes the property of B^ 

84. Where the goods are not ascertained at the time of making the 
Ascertainment of goods by contract of sale, and, by the terms of the contract, 

seller’s selection. the s^ler is to do an act with reference to the goods 

which cannot be done until they are appropiated to the buyer, the feller has 
a right to select any goods answering to the contract, and, by his doing so, 
the goods are ascertained. 


Illustration. 


B agrees with A to purchase of him, at a stated price, to be paid on a -fixed day, 50 
mautids of rice out of a larger quantity in A’s granaiy. It is agi*eed that B shall send 
sacks for the rice, and that A shall put the rice into them. B dues so, and A puts 50 
maunds of rice into the sacks. The goods have been ascertained. 

85- Where an agreement ^ made/or the sale 
Transfer of ownership of of immoveable and moveable pr^jjjertjf combined, the 
moveable property when sold ownership* of the moveable property docs not pass 
together wit immovea e. before the transfer of the immoveable property. 

• 

Illustration. 

A agrees with B for the sale of a house and furniture. The ownership of the furniture 
does not pass to .B until the house is conveyed to B. 

Buyer to bear loss after 86. When goods have liccome the property of 

goods have become his pro- the buyer, he must bear any loss arising from their 
perty. destruction or injury. 

Rlustraiions. 


(a.) B offers, and A accepts, 100 rupees for a stack of fire- wood standing on A’s pre- 
mises, the fire- wood to be allow^ to remain on.A’s premises till a certain day, and not to be 
taken away till paid for. Before payment, and while the fire- wood is on A’s premises, it is 
accidentally destroyed by fire. B must bear the 'oss. 

(5.) A bids 1,000 rupees for a picture at a sale by auction. After the bid, it is injured 
by an accident. If the accident happens before the hammer falls, the loss falls on the seller ; 
if afterwards, ou A. 

87. When there is a contract for the sale of goods not yet in existence, 
Transfer of ownership of the ownership of the goods may be transferred by 
goods agreed to be sold while acts done, after the goods are produced, in pursuance * 
non-existent. of the contract, by the seller, or by the buyer writhe, 

the seller’s assent.. 


4 . 
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‘ llluitratioiu, 

{a. ) A contracts to sell to B, for a stated price, all the indigo which shall be produced 
at A’b factory during the ensuing year. A, when the indigo has been manufactured, gives 
B an acknowledgment that he holds the indigo at his disposal. The ownership of the indigo 
vests in B from the date of the acknowledgment. 

{b.) A, for a stated price, contracts that B may take and sell any crops that shall be 
grown on A's land in succession to the crops then standing. Under this contract, B, with 
the assent of A, takes possessi(m of some, crops grown in succession to the crops standing 
at the time of the contract. The ownership of the crops, w'hen tfikeu possession of, vests in B. 

(c.) A, for a stated price, c<mtrd.cts tliat B may take and sell any crops that shall be 
grown on his land in succession to the crops then standing. Under this contract B applies 
to A for possession of some crops grown in succession to the crops which were standing at 
the time of the contract. A refuses to give possession. The ownership of the crops has 
not passed to B, though A may commit a breach of contract in refusing to give possession. 

88 . A contract for the sale of goods to be delivered at a future day is 
Contract to sell and deli- binding, though the goods are not in the possession 

vor, at a future day, goods of the seller at the time of making the contract, and 
not in seller s possession at though, at that time, ho has no reasonable expecta- 
tion of acquiring them otherwise than by purchase. 

c 

Illustration. 

A contracts, on the first January, to sell B 50 shares in the East Indian Railway Company, 
to be delivered and paid for on the hist March of tiie same year. A, at the time of making 
the contract, is not in possession of any shares. The contract is valid. 

89. Where the price of goods sold is not fixed by the contract of sale, 
Determination of price not the buyer is bound to pay the seller such a price 

fixed by contract. as the Coui*t considers reasonable. 

Illustration. 

B, living at Patifti orders of A , a coach-builder at Calcutta, a carriage of a particular 
description. Notliiu^ is said by either as to the|j>nce. The order having been executed, and 
the price being in dispute between the buyer and the seller, the Court must decide what 
price it considers reasonable. 

f 

Delivery. 

90. Delivery of goods sold may be made by doing anything which has 

Delivery how made. the efiect of putting them in the possession of the 

buyer, or of any person authorized to hold them on 
his behalf. 

Illustrations. 

(a.) A sells to B a horse, and causes or j^miits it ti> be removed from A's stables to 
Ks. The removal to B’s stable is a delivery. 

(5.) B, in England, orders 100 bales of cotton from A, a merchant of Bombay, and 
sends his own ship to Bombay for the cotton. The putting the cotton on board the ship is 
a delivery to B. 

(c.) A sells to B certain specific goods which are locked up in a godown. A gives B 
the key of the godown, in order that he may get the goods. This is a delivery. 

(d.) A sells to B five specific casks of oil. The oil is in the warehouse of A. B sells 
the five casks to C, A receives warehouse rent for them from C. This amounts to a delivery 
of the oil to C, as it shows an assent on the part of A to hold the goods as warehouseman 
of C. 

(e.) A sell to B 50 maunds of rice in the possession of C, a warehouseman. A gives 
B an order to C to transfer the rice to B, aud Q assents to such order, and transfers the rice 
in his books to B. This is a delivery. 





WHEN PROPERTY IN GOODS SOLD PARSES. 


27 


(/.) A Agrees to Bell B five tons of oil, at 1,000 rupees per ton to be paid fof at the time 
of delivery. A gives to C, a wharfinger, at whoife wharf he had twenty tons ^of the oil, an 
order to transfer five of them into the name of B. 0 makes the transfer in his books, ami 
gives A’a clerk a notice of the transfer for B. A’s clerk takes the transfer-notice to B, and 
offers to give it him on payment of the price of the oil. B refuses to pay. There has 
been no delivery to B, as B never assented to make C his agent to hold for him the five tons 
selected by A. ^ 

91. A delivory to a wliarfiiig'er or corrior of the goods sold has the 
Effect of delivery to whar- same ettbct as a delivory to tlie buyer, but does not 

finger or carrier. reiidcr tlie buyer liable for the price of goods which 

do not reach him, unless the delivery is so made as to enable him to bold the 
wharfinger or carrier responsible for the safe custody or delivery of the goods. 

Rhistration. 

!B, at Agra, orders of A, who lives at Calcutta, three casks of oil to be sent to him by 
railway. A takes three casks of oil directed to B to the railway station, and leaves them 
there without conforming to the rules which must be complied Tvith in order to render the 
Railway Company responsible for their safety. The goods do not re%ch B. There has not 
been a siifiicieut delivery to charge B i^ a suit for the price. 

92. A delivery of part of goods, in progress of the delivery of the whole, 
Effect of part-delivery. has the same effect, for the purpose of passing the 

property in sii(;h good'?, as a delivery of the whole ; 
but a delivery of part of the goods, with an intention of severing it from the 
whole, does not operate as a delivery of the remainder. 

I/lustraftom, 

(a.) A ship arrives in a harbour laden with a cargo consigned to A^ the buyer of the 
cargo. The captain begins to disohaxge it, and delivers over )){y*t of the goods to A in pro- 
gress of the delivery of the whole. This is a delivery of the cargo to^ A for tb^j purpose of 
passing the proijerty in the cargo. • 

{h.) A sells to B a stack of fire- wood, 1b be paid for by B on delivery. After the sale, 
■B apjdiea for and oblaiiis^roin A lea-ve to tf-ke away some of the fire- wood. This has not the 
legal effect of delivery of the whole, 

(c.) A sells 50 inaands of rice to B. The rice remains in A’s warehouse. After the 

sale, B sells to C 10 inaunds of the rice, and A, at B’s desire, sends the 10 mauudfi to C. 

This has not the legal effect of a delivery of the whole. 

tSeller not bound to delb 93. In the absence of any special promise, the 

ver until buyer applies for seller of goods is iu»t bound to deliver them until 

delivery. buyer applies for delivery.* 

94. In the absence of any special promise as to delivery, goods sold are 

Place of delivery. to be delivered at the place at which they are at the 

time of the sale ; and goods contracted to be sold 
are to be delivered at the place at which they arc at the time of the contract 
for sale, or, if not then in existence, at the idace at which they are produced. 

Seller’s Lien. 

95. Unless a contrary intention appears by the contract, a soJhr has a 

Seller’s lien. lieiif. on sold goods as long as they remain in his 

possession, and the price or any part of it remains 
unpaid.J. 


See s. 46, mpra, t For the amount of the purchase-money. 


Or untendered. 
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• 96. ‘Where, by the eontract, the payment is to be made at a future day, 
Lien where p&yment to be l>ut no timi is fixed for the delivery of the goods 
made at a future day, but no the seller has no lien, and. the buyer is entitled to a 
time fixed for delivery. present delivery of the goods without payment. 

But if the buyer becomes insolvent before delivery of the goods, or if the time 
appointed for payment arrives Jjefore the delivery of the goods, the seller may 
retein the goods for the price. 

Explanation , — A person is insolvent who has ceased to pay his debts in 

the usual course of business, or who is incapable of 

-InwlTency definei 

Illustration, 

A sellfl to B a quantity of sugar m A’s warehouse. It is agreed that three months’ 
•credit shall be given. B allows the sugar to remain in A*b warehouse. Before the expiry 
of the three months, B becomes insolvent. A may retain the goods for the price. 

97, Where, by the contract, the payment is to be made at a future day, 

aud thc buycr allows the goods to remain in the 
to be made at future day, possession of the Siller until that day, and does not 
*nd buyer allows goods to re- then pay for them, the seller may retain the goods 
main in sellVs possession. foj. the price. 

Illustration, 

A sells to B a quantity of sugar in A's warehouse. It is agreed that three months* 
•credit shall be given. B allows the sugar to remain in A*b warehouse till the expiry of the 
three months, and then does not pay for them. A may retain the goods for the price. 

98. A seller, in possession of goods sold, may retain them for the price 
Seller’s lien against subse- • against any subsequent buyer, unless the seller has 

quent buyer* , recognized the title of the subsequent buyer. 

‘ i 

Stoppage in Transit. " 

< 

99« A seller who has parted with the possession of the goods, and has 
Power of seller to stop in no* received the whole price, may, if the bnyer be- 
traasit. comes insolvent, stop the goods while they are in 

. transit to tlie buyer. 

100. Goods are to be deemed in transit while they are in the possession 
When goods are to be of the carrier, or lodged at any place in the course 
deemed in transit. of transmission to the buyer, and are not yet come 

into the possession of the buyer or any person on his behalf, otherwise than as 
being in possession of the carrier, or as being so lodged. 

Illustrations, 

(a.) B, living at Madras, orders goods of A, at Patna, and directs that they shall be 
sent to Madras. The goods are sent to Calcut^ and there delivered to C, a wharfinger, to 
be forwarded to Madras. The goods, while they are in the possession of C, are in transit. 

(6.) B, at Delhi, orders go^s of A, at Calcutta. A consigns and forwards the goods to 
B at Delhi. On arri^ there, they are t^en to the warehouse of B, and left there. £ re- 
fuses to receive them, and immediately afterwards stops payment. The goods are in transit 

(e.) B, who lives at Puna, orders goods of A at Bombay. A sends them to Puna by 
C, a-canier appointed by B. The goods arrive at Puna, and are placed by C, at £*b request, 
in C*s warehow lor B. goods are no longer in transit. 
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(d) B, a mercliaiit of London, orders 100 bales of cotton of A, a merchant at Bombay. 
B sends his own ship to Bombay fo^the cotton. The transit is at an end when the cotton 
is delivered on board the ship. . * 

(c.) B, a merchant of London, orders 100 bales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton. A delivers the cotton on board 
the ship, and takes bills of lading from the master, making the cotton deliverable to A'a 
order or assigns. The cotton arrives at London, but, before coming into B’s possession, B 
becomes insolvent. The cotton has not been paid for. K may stop the cotton. 

101. The seller’s right of stoppage does not, except in the cases herein- 
Continuanoe of right of after mentioned, cease on the buyer’s re-selling the 

stoppage. goods while in transit, and receiving the price, but 

continues until the goods have been delivered to the second buyer, or to some 
person on his behalf, 

102. The right of stoppage ceases if the buyer, having obtained a bill 
Cessation of right on as- lading or other document showing title to the 

signment, by buyer, of docn- goods,* assigns it, while the goods are in transit, to 
ment showing title. a second buyer, who is acting in good faith, and who 

gives valuable consideration for^ them. 


Hbtstratioms, 

{a.) A sells and consigns certain goods to B, and sends him the bill of lading. A being 
still unpaid, B becomes iupolvent, and, while the goods are in transit, assigns the bill of 
lading for cash to C, who is not aware of his insolvency. A cannot stop the goods in transit. 

(b.) A sells and consigns certjiin goods to B. A being still unpaid, B becomes insolvent, 
and, while the goods are still in transit, assigns the bill <»f lading for cash to C, who knows 
that B is iusolveut. The assignment not being in good faith, A may still stop the goods in 
ti'ansit. 

103. Where a bill of lading or other instrument of title to an‘y goods is 
How seller may stop where assi.afiie'd by the buyer of Such goods by way of pledge, 
instrument of title assigned to secure an advance made sp^cificall}* upon it, in 
to secure specific advance. good failli, the seller cannot, except on pa^mient or 

tender to the pledgee of the advance so made, stop the goods in transit. 


ILlustratwns. 


(a.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns the bill 
■of lading for these goods to C, to secure a specific advance of 5,000 rupees made to him up(jn 
the bill of lading by C. B becomes insolvent, being indebted to C the amount of 9,000 
rupees. A is not entitled to stop the goods except on payment or tender to C of 5,000 
rupees. 

(6.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns the bill 
■of lading for these goods to C, to secure the sum of 5,000 rupees due from him to C, upon a 
general balance of account. B becomes insolvent. A is entitled to stop the goods in transit 
without payment or tender to C of the 5,000 rupees. 


104, 

•Stoppage how efieobed. 


The seller may effect stoppage in transit, either by taking actual 
possession of the goods, or by giving notice of his 
claim to the carrier or other depositaiy in whose 
possession they are. 


106 , 


Notice of 8eller*8 claim. 


Such notice may be given either to the person who has the imme- 
diate possession of the goods, or to the principal whose 
servant has possession. In the latter case the notice 


• See B. 108, exception 1, 
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must be given at such a time and under such circumstances that the principal « 
by the exercise of reasonable diligence^ may communicate it to his servant in 
time to prevent a* delivery to the buyer. 

106 * Stoppage in transit entitles the seller to 
Right of seller on stoppage, hold the goods stopped Until the price of the whole 
of tl^Q goods sold is paid* 

Jllustration. 

A sells to B 100 bales of cotton J 60 bales having come into D’s possession, and 40 being 
still in transit, B becomes insolvent, and A, being still unpaid, stops the 40 bales in transit* 
A is entitled to hold the 40 bales until the price of the 100 bales is paid. 

Re-sale. 

107 . Where the buyer of goods fails to perform hls part of the contract, 
Re-sale on buyer’s failure either by not taking the goods sold to him, or by not 
to perform. paying for them, the seller, having a lien on the 

goods, or having stopped them in transit, ma}’', after giving notice to the buyer 
of his intention to do so, re-sell them, after the I^bpsc of a reasonable time, and 
the buyer must bear any loss, but is not entitled to any profit, which may occur 
on such rc-sfilc. 

Title. 

108 . No seller can give to the buyer of goods 
Title conveyed by seller of a better title to those goods than he has himself, ex- 
gooda to buyer. following cases : — 

Exception 1. — When any person is, by the consent of the owner, in posses- 
sion of any goods, or of any bill of lading, dock-warrant, warehouse-keeper’s 
certificate, wharfinger’s certificate, or warrant or order for delivery, or other 
doenment showing title to goods, he may transfer the ownership of the goods, 
of which he is so in pbssession, or to which «uch documents relate, to any other 
person, and give such person a good title thereto, notwithstanding any instruc- 
tions of the owner to the contrary : Provided that the buyer acts in good faith, 
and under circumstances which are not such as lo raise a reasonable presumption 
that the person in possession of the goods or documents has no right to sell the 
goods. 

Exception 2. — If one of several joint-owners of goods has the sole pos- 
session of them by the permission of tlie co-ovvhers, the ownership of the 
gO'sis'is transferred to any person who buys them of such joint-owner in good 
faith, and under circumstances which are not such as to raise a reasonable pre- 
sumption that the person in possession of the goods has no right to sell them. 

Exception 3. — When a person has obtained possession of goods under a 
contract voidable at the option of the other party thereto, the ownership of the 
goods is transfeired to a third person who, before the contract is rescinded, 
buys them in good faith of the person in possession ; unless the circumstances 
which render the contract voidable amounted to an offence committed by the 
person in possession or those whom he represents. 

In this case the original seller is entitled to compensation from the original 
purchaser for any loss which the seller may have sustained by being prevented 
from rescinding the contract. 

Illmtratiom» 

(a.) ^ A buys from B, in good faith, a cow which B had stolen from C* The property in 
the cow is not transferred to A. 
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(b.) Ay a merchant, entrusts B, his ag^t, with a bill of lading relating to certain 
goods, and instructs B not to sell ‘the goods for less than a certain pridO, and not to give 
credit to D. B sells the goods to D for less than that price, and gives D three months' 
credit. The property in the goods passes to D. 

(c.) A sells to B goods of which he has the bill of lading, hut the hill of lading is made 
out for delivery of the goods to C, and it has not been endorsed by C. The property is not 
transferred to B. i 

(d.) A, B, and C, are joint Hindu brothers, who own certain cattle in common. A is 
left by B and C in possession of a cow, which he sells to D. D purchases bond fide. The 
property in the cow is transferred to D. 

(e.) A^ by a misrepresentation not am(»unting to cheating, induces B to sell and deliver 
to him a horse. A sells the horse to C before B has rescinded the contract. The property 
in the horse is transferied to C ; and B is entitled to compensation from A for any loss 
which B has sustained by being prevented from rescinding the contract. 

(/.) A compels B by wrongful intimidation, or induces him by cheating or forgery, to 
sell him a horse, and, before B rescinds the contract, sells the horse to C. The property is 
not transferred to C. 

Warranty. 

109. If the bnj'or, or any person claiming under him, is, by reason of the 
Seller’s responsibility for invalidity of the seller’s title, deprived of the thing 
badness of title. seller is responsible to the buyer, or the 

person claiming under him, for los^ caused thereby, unless a contraiy intention 
appears by the contract. ^ 


110. An implied warranty of goodness or 
quality may be established by the custom of any 
particular trade. 

111. On the sale of provisions, there is an 
implied warranty that they are sound. 

112. On the sale bf goods by sample, there is 
an implied warranty that the bfilk is* equal in quality 
to the ssknple.* 

113. Wliere goods are sold as being of a certiiin denomination, there is 
Warranty implied where an implied warranty that tliey are such goods as are 


Establiehment of implied 
warranty of goodness or qua- 
lity. 

Warranty of soundness im- 
plied on sale of provisions. 

Warranty of bulk implied 
on Bale of goods by sample. . 


goods are sold as being of a 
certain denomination. 


commercially known by that denomination, although 
the buyer may have bought them by sample, or after 
inspection of the bulk. 

Explanation . — But if the contract specifically states that the goods 
though sold as of a certain denomination, are not warranted to be of that 
denomination, there is no implied warranty. 

Illmtrations. 

(a.) A, at Calcutta, sells to B twelve bags of ^ waste silk,’ then on its way from 
Mursheddbdd to Calcutta. There is an implied warranty by A that the silk shall be such 
as is known in the market under the denominalion of ' waste silk.’ 

(6.) A buys, by sample and after having inspected the bol^ 100 hates Of 
Bengid^ cotton. The cotton proves not to be such as is known in the market as * Fair 
Bengal’ There is a breach of warranty. 

114. Where goods have been ordered for a specified purpose, for which 
Warranty where goods or- goods of the denomination mentioned in the order 
dered for a specified purpose, are \isually sold, there is an implied warranty by the 
seller tliat the goods supplied are fit for that purpose.* 


* See B, 118, infra. 
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Illiutration, 

C 

o C 

B orders of A, a copper-manufacturer, copper for sheathing a vessel. A, on this order^ 
supplies copper. There is an implied wairantj that the copper is fit for sheathing a vessel. 

Warranty on sale of article 115. Upon the sale of an article of a well- 

of well-known ascertained kiiovni ascertained kind, there is no implied warranty 
kind. of its fitness for any particular purpose. 

lUmtrationu 

B writes to A, the owner of a patent invention for cleaning cotton, “ Send me your 
patent cotton-cleaning machine to clean the cotton at my factory.” A sends the machine 
according to order. There is an implied warranty by A that it is the article known as A’s 
patent cotton-cleaning machine, but none that it is fit for the particular purpose of cleaning 
the cotton at B*s factory. 

116. In the absence of fraud and of any express warranty of quality, 

o „ , . the seller of an article which answers the descrip- 

■ible for latent defects. under which it waS' sold is not responsible for a 

latent defect in it. 

Illustration. 

A sells to B a horse. It turns out that the horse had, at the time of the sale a defect 
of which A was unaware. A is not responsible for this. 

117. Where a specific article, sold with a warranty, has been delivered 
Buyer’s right on breach of and accepted, and the warranty is broken, the sale is 

warranty. not thereby rendered voidable ; but the buyer is 

entitled to compensation from the seller for loss caused by the breach of 

warranty. « ^ ^ . 

* ' Illusiratioci. 

( 

A sdls and delivers to B a horse warranted sound. The horse proves to have been^ 
unsound at the time of sale. The sale is not thereby rendered voidable, but B is entitled to* 
compensation from A for loss caused by the unsoundness. 

118. Where there has been a contract, with a warranty, for the sale of 

Eight of buyer on breach goods which, at the time of the contract, were not 

of ivahanty in respect of ascertained or not in existence, and the warranty is 

goods not ascertained. broken, the buyer may 

accept the goods or refuse to accept the goods when tendered, 

or keep the goods for a time reasonably sufficient for examining and trying 
them and then refuse to accept them f provided that, during such time, he ex- 
ercises no other act of ownership over them than is necessaiy for the purpose of 
examination and trial. 

In any case the buyer is entitled to eompensation from the seller for any 
loss caused by the breach of warranty ; but ^ he accepts the goods, and intends 
to claim compensation, he must give notice of his intention to do so within a 
reasonable time after discovering the breach of the warranty. 

Illustrattons, 

(a.) A agrees to sell and, without application on B’s part^ deliver to B 200 bales of 
unascertained cotton by sample. Cotton, not in accordance with sample, is delivered to B. 
B may return it if he has not kept it longer than a reasonable time for the purpose of 
enmination. 





When property in goods sold pass4s. 




" (6.) B agrees to buy of A twenty^five sacks of flour by sample. The flpur is delivered 

to who pays the price. B, upon examination, finds it not equal to sample ; B afterwards 
uses two sacks, and sells one. He cannot now rescind the contract and recover the price, 
but he is entitled to compensation from A for any loss caused by the breach of warranty. 

(c.) B makes two pairs of shoes for A by A’s order. When the shoes are delivered, 
they do not fit A. A keeps both pairs for a day. He wears one pair for a short time in the 
house, and takes a long walk out of doors in the other pAir. He may refuse to accept the 
first pair, but not the second. But he may recover compensation for any loss sustained by 
the defect of the second pair. 


Miscellaneous. 


11 9. When the seller sends to the buj’-er goods not ordered with goods 
When buyer may ref use to ordered, the buyer may refuse to Rcccpt any of the 
accept if goods not ordered goods SO sent, if there is risk or trouble in separating 
are sent with goods ordered, the goods ordered from the goods not ordered. 

Illustration. 


A orders of B specific articles of china. B sends these articles to A in a hamper, with 
other articles of china which had not Jbecn ordered. A may refuse to accept any of the 
goods sent. 


Effect of wrongful refusal 
to accept. 


120: If a buyer wrongfully refusae to accept 
the goods sold to him, this amounts to a breach of 
the contract of sale. 


121. When goods sold have been delivered to the buyer, tlie seller is not 
Right of seller as to rescis- €‘ntitled to r(*scind the contract on the buyer’s failing 
sion on failure of buyer to to pay the price at the time fixed, unless it was sti- 
pay price at time fixed. pulated by the contract that he should be so entitled. 


122. Where goods are sold by auction, thereris a distinct and separate 
Sale and transfer of lotn of the goods in eacl* lot, by whic^ the owner- 

ship thereof •is transferred as eacljot is knocked down. 

123.* If, at a sale by auction, the seller makes 
use of pretended biddings to raise the price, the sale 
is voidabic at the option of the buyer. 


sold by auction. 

Effect of use by selleA of 
pretended biddings to rjiise 
price. 


CHAPTER VIII. 

Of Indemnity and Guarantee. 

‘ Contract of indemnity’ 124. A contract by which one party promises 

defined. . Other from loss caused to him by the 

conduct of the promisor himself, or by the conduct of any other person, is called 
a * contract of indemnity.* 

lllustrationii,. 

A contracts to indemnify B against the consequences of any proceedings which C may 
iake against B in respect of a certain sum of 200 rupees. This is a contract of indemnity^. 

126i The promisee in a contract of indemnity, acting within the scope 
Rightsand liabilities of in- of hfs authority, is entitled to recover from the 
demnity-holder when sued. promisor — 

(1) all damages which be may be compelled to pay in any suit in re- 
spect of any matter to which the promise to indemnify applies ; 

A 
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(2) all qosts which he may be (impelled to pay in any such suit if, in 
bringing or defending it, he did not contravene the orders of the promisor, and 
acted as it would have been prudent for him to act in the absence of any contract 
of indemnity, or if the promisor authorized him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of any compro- 
mise of any such suit, if the cdmpromise was not contrary to the orders of the 
promisor, and was one which it would have been prudent for the promisee to 
make in the absence of any contract of indemnity, or if the promisor authorized 
him to compromise the suit. 

126. A * contract of guarantee’ is a contract to perform the promise, or 
‘Contract of guarantee,’ discharge the liability, of a third person in case of 

'surety,’ ‘principal debtor,’ his default. The person who gives the guarantee is 
and ‘ creditor.* called tlie ‘ surety,’ the person in respect of whose 

default the guarantee is given is called the ‘ principal debtor,’ and the person to 
whom the guarantee is given is called the creditor, A guarantee may be either 
oral or written. 

127. Anything done, or any promise ‘made, for the benefit of the prin- 
Consideration for guaran- cipal debtor, mfiy be a sufficient consideration to the , 

tae. surety for giving the guarantee. 


lllibstratiom. 


(a.) B requests A to sell and deliver to him goods on credit. A agrees to do so,‘pro- 
vided C will guarantee the payment of the price of the goods. C promises to guarantee the 
payment iu consideration of A’s promise to deliver the goods. This is a sufficient consider- 
ation for C’s promise. 

(6.) A sells and delivery goods to B. C afterwards requests A to forbear to sue B 
for the debt for a year, and promises thafc, if he does so, 0 will pay for them in default of 
payment by B. *A agr|.es to forbcjr as requested. This is a sufficient consideration for C’s 
promise. J 

(c.) A sells and delivers goods to B. C afterwards, without- consideration, agrees to 
pay for them in default of B. The agreement is void. 


128. The liability of the surety is co-extensive with, that of the principal 
debtor, unless it is otherwise provided by the 
contract. 


Surety’s liability. 


Illustration, 


A guarantees to B the payment of a bill of exchange by C, the acceptor. The bill 
is dishonoured by C. A is liable, not only for the amount of the bill, but also for any 
interest and charges which may have become due on it. 


‘ Continuing guarantee.’ 


129. A guarantee which extends to a series 
of transactions is called a ‘ continuing guarantee.’ 


ElustrcUmis, 

(a.) A, in^consideration that B will employ C in collecting the rents of B’s zaminddri, 
promiseB B to be responsible, to the amount of 5,000 rupees, for the due collection and pay* 
aneot by C of those rents. This is a continuing guarantee. 

(A) A guarantees payment to B, a tea-dealer, to the amount of £100, for any tea he 
may from time to time supply to C. B supplies C with tea to above the value of £100, and C 
mys B for it. . Afterwards B supplies C with tea to the value of £200. C fails to pay. 
The guarantee given by A was a oontinuing guarantee, and he is accordingly liable to B to 
the extent of £100, 
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(c.) A guarantees ^yment to 6 of the price of five sacks of flour to be dtlivered by B 
to C, and to be paid for in a month. B deliveiy five sacks to C. C pays for them. After- 
wards B delivers four sacks to C, whicli C does not pay for. The guarantee given by A was 
not a continuing guarantee, and accordingly he is not liable for the price of the four 

Revocation of continuing 130- ^ continuing, guarantee may at any 

. guarantee. time be revoked by the surety, as to future transac- 

tions, by notice to thel^reditor. 

Ulustratiom. 

(a.) A, in consideration of B’s discounting, at A’s request, bills of exchange for C, 
guarantees to B for twelve months the due [payment of all such bills to the extent of 5,000 
rupees. B discounts bills for C to the extent of 2,000 rupees. Afterwards, at the end of 
three months, A revolces the guarantee. This revocation discharges A from all liability to B 
for any subsequent discount. But A is liable to B for the 2,000 rupees, on default of C. 

(6.) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the bills 
that B shall draw upon him. B draws upon C. C acepts the bill. A gives notice of revo- 
cation. C dishonours the bill at matuiity. A is liable upon his guarantee. 

131. The death of the surety operates, in the absence of any contract to 
Revocation of continuing the coitrary, as a revocation of a continuing guaran- 

guarantee by surety’s death, tee, SO far as regards future transactions. 

132. Where two persons contract with a third person to undertake a 

Liability of two persons liability, and also contract with each other 

primarily liable, not affected that one of tliom shall be liable only oil the default 

by a private arrangement be- of the other, the third })erson not being a party to 

tween them as to suretyship, g^cli contract, the liability of each of such two per- 
sons to the third person under the fir^t contract is not affected hy the- existence 
of the second contract, although such third person may have been aware of its 
existence. 

Illustration. • , • 

A and B make a joi^t and several profnissory note to C. A makes it, in fact, as surety 
for B, and C knows this at the time when the note is made. The fact that A, to the know- 
ledge of 0, made the note as surety for B, is no answer to a suit by C against A upon the 
note. • 

133. Any variance, made witliout the surety's consent, in the terms of 

Discharge of surety by va- the contract between the principal and the creditor, 

riance in terms of contract. discharges the surety as to transactions subsequent 

to the variance. 

Illustratiom. 

(a.) A becomes surety to C for B’s conduct as a manager in C’s bank. Afterwards, B 
and C contract, without A’s consent, that B’s salary shall be raised, and that he shall become 
liable for one-fourth of the losses on over drafts. B allows a customer to overdraw, and 
the bank loses a sum of money. A is discharged fn)m his suretyship by the variance made 
without his consent, and is not liable to make good this loss. 

(6.) A guarantees C against the misconduct of B in an of5ce to which B is appointed 
by C, and of which the duties are defined by an Act of the Legislature. By a subsequent 
Act, the nature of the office is materially altered. Aftei^vards, B misconducts himself. A 
is discharged by the change from future liability under his guarantee, though the miscon- 
duct of B is in respect of a duty not aftected by the later Act. 

(c.) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A’s becom- 
ing surety to C for B’s duly accounting for moneys received by him as such clerk. After- 
wards, without A’s knowledge or consent, C and B agree that B should be paid by a commis- 
sion on the goods sold by him, and not by a fixed s^ary. A is not liable for subsequent 
misconduct of B. 
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(<2.) A gives to C a continuing guarantee to the extent of 3,000 rupees for any oil sup* 
plied by C to B on credit. Afterwai^ B becomes embarrassed, and, ivithout the knowledge 
of A, B and C contract that C shall continue to supplj^ B with oil for ready money, and that 
the payments shall be applied to the then existing debts between B and C. A is not liable 
on his guarantee for any goods supplied after this new arrangement. 

(e.) C contracts to lend B 5,000 rupees on the first March. A guarantees repayment. 
C pays the 5,000 rupees to B on the first January. A is discharged from his liability, as the 
contract has been varied, inasmuch ss 0 might sue B for the money before the first of 
March. ' 

134. The surety is discharged by any contract between the creditor and 
Discharge of surety by re- principal debtor, by wliich tlie principal debtor is 
lease or discharge of principal released, or by any act or omission of the creditor, 
debtor. the legal consequence of which is the discharge of 

the principal debtor.* 

Illmtrations. 


{a.) A gives a guarantee to C for goods to be supplied by C to B. C supplies goods to 
B, and afterwards B becomes eni>)ajTassed and contracts with his creditors (including C) to 
assign to them his property in consideration of their releasing him from their demands. 
Here B is released trom his debt by the contiact with C, and A is discharged from his sure- 
tyship. * 

(6.) A contracts with B to grow a crop of indigo on A’s land and to deliver it to B at 
a fixed rate, ,and C guarantees A's performance of this contract. B diverts a stream of 
water which is necessary for the irrigation of A’s laud, and thereby prevents him from rais- 
ing the indigo. C is no longer liable on his guarantee. 

(c.) A contractb with B for a fixed price to build a house for B within a stipulated 
time, B supplying the necessary timber. C guarantees A’s performance of the contract. 
B omits to supply the timber. C is discharged from his suretyship. 


135. A contract between the creditor and the imnoipal debtor, by whicli 
Discharge of surety when creditor makes a composition with, or promises 


creditor compounds with, 
gives time to, or agrees not 
to sue principal debtor. 


to give time to, or not to sue, the principal debtor, 
discharges the surety, unless the surety assents to 
such contract. 


Surety not discharged 
when contract made with 
a third person to give time to 
principal debtor. 


130. TTB^re a contract to give time to the 
principal debtor is made by the Creditor with a third 
person, and not with the principal debtor, the surety 
is not discharged.* 


Illustration. 

C, the holder of an overdue bill of exchange drawn by A as surety for B, and accepted 
y contracts with M to give time to B. An* not discharged. 

137. Mere forbearance on the part of the creditor to sue the principal 
Creditor’s forbearance to debtor, or to enforce any other remedy against him, 
sue does not discharge surety, ^oes not, in the absence of any provision in the 
guarantee to the contrary, discharge the surety. 


Illustration. 

B owes to C a debt guaranteed by A. The debt becomes payable. C does not sue B 
for a year after the debt has become i>djcible. A is not dischaiged from his suretyship. 

138. Where there are co-sureties, a release by the creditor of one of 
Release of one co-surety them does not discharge the others ; neither does 
does not discharge others. it free the surety so released from his responsibility 
to the other sureties. ^ • 


* See supruy ss. 89, 53, 54, 55, 62, 63, 67, 118, 120. 
f See B. 44, supra. 
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139* If the creditor does any act 'which is inconsistent with the rights 
Discharge of surety by *1*8 s^retji, or omits to do any act which his duty 
creditor’s act or omission im- to the surety requires him to do, and* the eyentual 
pairing surety’s eventual remedy of the surety himself against the principal 
remedy. debtor is thereby impaired, the surety is discharged. 

Illustraticms, 

(a.) B contracts to build a ship for C for a given sum, to be paid by instalments as 
the work reaches certain stages. A becomes surety to C for B’s due performance of the 
contract. C, without the knowledge of A, prepays to B the last two instalments. A is 
discharged by this prepayment.* 

(6.) C lends money to B on the security of a joint and several promissory note made 
in C’s favour by B and by A as surety for B, together with a bill of sale of B’s fumitiu’e, 
which gives power to C to sell the furniture, and apply the proceeds, in discharge of the 
note. Subsequently C sells the furniture, but, owing to his misconduct and wilful negligence, 
only a small price is realized. A is discharged from liability on the note. 

(c.) A puts M as apprentice to B, and gives a guarantee to B for JVI’s fidelity. B pro- 
mises on his part that he will, at least once a month, see M make up the cash. B omits to 
dee this done as promised, and M embezzles. A is not liable to Bon his guarantee. 

140. Where a guaranteed debt has become due, or default of the prin- 

Rights of surety on pay- cipal debtor to perform a guaranteed duty has 

mentor performance. taken pTace, the surety,' upon payment •or perform- 

ance of all that he is liable for, is invested with all the rights* which the 
creditor had against the principal debtor.f 

141. A surety is entitled to the benefit of every security which the 

Surety’s right to benefit creditor has against the principal debtor at the time 

of creditor’s securities. when the contract of suretyship is entered into, 

whether the surety knows of the existence of such security or not ; and if the 
creditor loses, or, without the consent of the surety, parts with such security^ the 

• surety is discharged to the extent of the value of tne security .J 

• • • 

^ l^usirations, 

(o.) C advances to B, his tenant, 2,000 rupees on the guarantee of A. C has also a 
further security for the 2,000 rupees by a mortgage of B’s furniture. C cancels the mort- 
gage. B becomes insolvent, and C sues A on his guarantee. A is discharged from liability to 
the amount of the value of the furniture. 

(6. ) C, a creditor, whose advance to B is secured by a decree, receives also a guarantee 
for that advance from A. 0 afterwards takes B’s goods in execution under the decree, and 
then, without the knowledge of A., withdraws the execution. A is discharged. 

(c.) A, as surety for B, makes a bond jointly with B to C to secure a Itian from C to B. 
Afterwards C obtains from B a further security for the same debt. Subsequently C 
gives up the further security. A is not discharged. 

142. Any guarantee which has been obtained by means of misrepre- 
Guarantee obtained by sentatiou made by the creditor, or with his know- 

misrepresentation invalid. ledge and assent, concerning a material part of the 
transaction, is invalid. 

Guarantee obtained by 143. Any guarantee which the creditor has 

concealment invalid. obtained by means of keeping silence as to a mate- 

rial circumstance is invalid. 

* See 8. 133, supra. 

+ E. g.f the right to stop in transit. 

X See 6. 139, supra. 
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r Elustrationa. 

(a.) A eiig9ge8 B as clerk to collect money for hftn. B fails to account for some of his 
receipts, and A in consequence calls upon him to furnish security for his duly accounting. 
C gives his guarantee for B’s duly accounting. A does not acquaint C with B’s previous 
conduct. B afterwards makes default. The guarantee is invalid. 

(6.) A guarantees to C payment for iron to be supplied by him to B to the amount of 
2,000 tons. B and C hive privat dy agreed that B should pay five rupees per ton beyond 
the market price, such excess to lie fpplied in liquidation of an old debt. This agreement 
is concealed from A. A is not liable as a surety. 

144 . Where a person gives a guarantee upon a contract that the 
Guarantee on contract that creditor shall not act upon it until another person 

creditor shall not act on it has joined ill it as co- surety, the guarantee is not 
until co-surety joins. valid if that other person does not join.* 

145 . In every contract of guarantee there is an implied promise by the 
Implied promise to in- principal debtor to indemnify the surety ; and the 

demnify surety. surely is entitled to reco\ er from the principal debtor 

whatever sum he has rightfully paid under the guarantee, but no sums which he 
has paid wrongfully. 

IllustratioTis, 

(a.) B is indebted to C, and A is surety for the debt. C demands payment from A, 
and on his refusxl sue** him f(>r the amount. A defends the suit, having reasonable grounds 
for doing so, but he is compelled to i)ay the amount of the debt with costs. He can lecover 
from B the amount pii<l by him for costs, as 'l^ell os the principal debt 

(6.) C lends B a sum of money, and A, at the reque^.t of B, accepts a bill of exchange 
drawn by B upon A to secure the amount. C, the holder ot the bill, demands payment of 
it from A, and on A’s refusal to pay, biies him uiion the bill A, not ha\ing reasonable 
grounds for so don g, dcfeiuls the suit, and has to pu,y the amount of the bill and costs. 
He can recover fioin B the amount of the bill, but not the sum paid for costs, as there was 
no real ground foi defending the action. * 

(c.) A guanintees to CJ, to the extent <‘f 2,000 rupees, payment for rice to be supplied 
by C to B. C bui>iilies tO B liee tv) a loss amount/ than 2,000 rupees, but obtains from A 
payment of the sum of ‘21,000 lupjos in iesp»ct of'^he rice supplied. A cannot recover from 
B more than the price of the rice actually supplied. ' 

146 . Where two or more personas are co-surctios for tho same debt or 
Co-sureties liable to con- duty, either jointly or severally, and whether under 

tribute equally. the same or different contracts, and whether with or 

without ihc knowledge of each other, tho eo-sureties, in the absence of any 
contract i/i the contrary, are liable, as between themselves, to pay each an equal 
share of the whole debt, or of that part of it which remains unpaid by the prin- 
cipal debtor, t 


Illustrations. 

(Ou) A, B, and C, are sureties to D for the sum of 3,000 rupees lent to E. E makes de- 
fault in payment. A, B, «uid ( , au* liable as between themsches to pay 1,000 rupees each, 
(6.) A, B, and C\ aic suretie^i to 1) for the sum of 1,000 rupees lent to E, and there is a 
contract between A, li, and C that A is fco be responsible to the extent of one-quarter, B to 
the extent of one quarter, and 0 to the extent of one-half. E makes default in payment. 
As between the sureties, A is liable to pay 250 rupees, B 250 rupees, and C 500 rupees. 

147 . Co-surctics, who are bound in different 
Li^ility of co-sureties gi^nns, are liable to pay equally as far as the limits of 
bound u. different Bums. ’respective obligations perm.t.t 


* See. a. 8S, supra. 


I tSee. B. 43, supra. 
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Illustrations, • 

• • 

(a.) A, B, and C, as sureties for D, enter into three several bonds, eafih in a different 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that 
of 40,000 rupees, conditioned for D's duly accounting to E. D makes defalt to the extent 
of 30,000 rupees. A, B, and C, are each liable to pay 10,000 rupees. 

(6.) A, B, and C, as sureties for D, enter into three several bonds, each in a different 
penalty, namely, A in the penalty of 10,000 rupees, Bfnthat of 20,000 rupees, C in that 
of 40, 000 rupees, conditioned for D’s duly accounting to E. D makes default to the extent 
of 40,000 rupees. A is liable to pay 10,000, rupees, and B and C 15,000 rupees each. 

(c.) A, B, and C, as sureties for D, enter into three several bonds, each in a different 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, CLi that of 

40.000 rupees, conditioned for D’s duly accounting to E. D makjs default to the extent of 

70.000 rupees. A, B, and C, have to pay each the full penalty of his bond. 


CHAPTEE IX. 

Of Bailment, 

148. A ‘bailment’ is the delivery of goods by one person to another for 
‘Bailment,’ ‘bailor,’ and some purpose, upon a contract that they shall, when 

‘ bailee ’ defined. 4%lie purpose is accomplished, be returned or other- 

wise disposed of according to the directions of the person delivering them. 
The person delivering the goods is called the ‘ bailor.’ The person to whom 
they are delivered is called the ‘ bailee,’ 

Explanation , — If a person, already in possession of the goods of another, 
contracts to hold them as a bailee, he thereby becomes the bailee, and the owner 
becomes the bailor of such goods, although they may not have been delivered 
by way of bailment. • 

149. The delivery to the baj& may he made by Joing ’anything which 
Delivery to bailee# how has the effect of putting the goods in the possession 

made. of the intended bailee or of any person authorized to 

hold them on his behalf. • 

150. The bailor is bound to disclose to the bailee fatdts in the goods 
Bailor’s duty to disclose bailed, of which the bailor is aware, and which raa- 

faults in goods bailed. terially interfere with the use of them, or expose the 

bailee to extraordinary risks ; and if he does not make such disclosure, he is 
responsible for damage arising to the bailee directly from such fan.lts. 

" If the goods are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods 
bailed. 

Illustrations, 

(a.) A lends a horse, which be knows to be vicious, to B. He does not disclose the 
fact that the horse is vicious. The horse runs away. B is thrown and injured. A is respon- 
sible to B for damage sustained. 

(6.) A hires a carriage of B. The Carlisle is unsafe, though B is not aware of it^ and 
A is injured. B is responsible to A for the injury. 

151. In all cases of -bailment the bailee is bound to take as much care 

of the goods bailed to him as a man of ordinary pru- 
Care to be taken by bailee, ^ould, under similar circumstances, take of 

his own goods of the same bulk, quality, and value as the goods bailed. 
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162. The bailee, in the absence of any special contract, is not responsible 
Bailee when not Imble for for the loss, destruction, or deterioration of the thing 
lose, &c., of thing bailed bailed, if he has taken the amount of care of it de-' 
scribed in section 151. 

153. A contract of bailment is voidable at the option of the bailor, if 
Termination of bailment ^1^® bailee docs any act with regard to the 

by bailee’s act inconsistent goods bailed inconsistent with the conditions of the 
^ith conditions. bailment. 

Illustration, 

A lets to B for hire a horse for his riding. B drives the horse in his caiviage. 
This is, at the option of A, a termination of the bailment. 

154. If the bailee makes any use of the goods bailed which is not ac- 
LLability of bailee making cording to the conditions of the bailment, he is liable 

unauthorized use of goods to make compensation to the bailor for any damage 
bailed. arising to the goods from or during such use of 

them. 

lllustrationB, 

(a.) A lends a horse to B for liis own riding onljr. fi tCft^s C, a member of his family, 
to ride the horse. C rides with care, but the horse accidentally falls and is injured. B is 
liable to make compensation to A for the injuiy done to the horse. 

(h.) A hires a horse in Calcutta from B expressly to march to Benares. A rides with 
due care, but marches to Cuttack instead. The horse accidentally falls and is injured. A 
is liable to make compensation to B for the injury to the horse. 

155. If the bailee, with the consent of the bailor, mixes the goods of 
Efleot of mixture, with the bailor with his own goods, the bailor and the 

bailor’s consent,, of his goods bailee shall have an interest, in proportion to their 
with bailee’s. * , respective shares, ^in the mixture thus produced. 

156. If the bailee, without the consent of the bailor, mixes the goods 
Effect of mixture, without of the bailor with his own goods, and the goods can 

bailor’s consent, when the be separated or divided, the property in the goods 
goods can be separated. remains in the parties respectively ; but the bailee is 

bound to hear the expense of separation, or division, and any damage arising 
from the mixture. 

Illustration, 

A bails 100 bales of cotton marked with a particular mark to B. B, without A’s consent, 
mixes the 100 bales with other bales of his own bearing a different mark. A is entitled 
to have his 100 bales returned, aud B is bound to bear all the expense incurred in the' 
separation of the bales and any other incidental damage. 

167. If the bailee, without the consent of the bailor, mixes the goods 
' EflTect of mixture, without *^1® bailor with his otm goods in such a manner’ 
bailor's consent, when the that it is impossible to separate the goods bailed 
goods cannot be separated. from the other goods, and deliver them back, the 
bailor is entitled to be compensated by the bailee for the loss of the goods. 

Illustration. 

A a barrel of Cape flour worth Rs. 45 to B. B, without A’s consent, mixes the* 
flour with .Gountxy flour, of his own, worth only Rs. 25 a barrel. B must compensate A 
fat the loss his flour. 
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168. Where, by the conditions of the bailment, the goods are to be kept 
Ke-payment by bailor of or to be carried, or to have work doiietupon them by 
necessary expenses, the bailee for the bailor, and the bailee is to receive 

no remuneration, the bailor shall re-pay to the bailee the necessary expenses in 
curred by him for the purpose of the bailment. 

159. The lender of a thing for use may aj any time require its, return, if 
Restoration of goods lent the loan was gratuitous, even though he lent it for a 

gratuitously. specified time or jiurpose. But if, on the faith of 

such loan, made for a specified time or purpose, the borrower lias acted in such a 
maimer that the return of the thing lent before the time a.i^i ecid upon would 
cause him loss exceeding the benefit actually derived by liim from the loan, the 
lender must, if he compels the return, indemnify the borrower for the amount in 
which the loss so occasioned exceeds the benefit so derived. 

160. It is the duty of the bailee to return, or deliver according to the 
Return of goods bailed on bailor’s directions, the goods hailed, without demand, 

expiration of time or accom- as soon as the time for which they were bailed has 
plishment of purpose. expirc^l, or the purpose for which they were bailed 

has been accomplished. 

• 

161. If by the fault o^he bailee the goods are not returned, delivered, 

Bailee’s responsibility or tendered at the proper time, he is responsible to 

when goods arc not duly re- the bailor for any loss, destruction, or deterioration 
turned. of the goods from that time. 

Termination of gratuitous 162. A gratuitous bailment is terminated by 

bailment by death. the death cither of the bailor or of the bailee. 

163. In the absence of any contract to the contrary, the bailee is bound 
Bailor entitled to increase ^ deliver to the bailor, oi* according to his directions, 

or profit from goods bailed. any increase or profit which may have; fJccnied from 
the goodaf bailed. • 

Illu8tratio7i. 

A leaves a cow m the custody of B to be taken care of. The cow haa a calf. B is 
bound to deliver the calf as well as the cow to A. 

164. TJie bailor is responsible to the bailee for any Joss which the bailee 
Bailor’s responsibility to may sustain by reason that the bailor ivas not en- 

bailee. , titled to make the bailment, or to receive back the 

goods, or to give directions respecting them. 

165. If several joint owners of goods bail them, the bailee may deliver 
Bailment by several joint them back to, or according to the directions of, 

owners. ono joint owner without the consent of all, in the 

absence of any agreement to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in good 
Bailee not responsible on faith, delivers them back to, or according to the 

re-deliveiy to bailor without directions of, the bailor, the bailee is not responsible 
title. to, the owner in respect of such delivery. 

167. If a person, other than the bailor, claims goods bailed, he may apply 
Right of third person to the Court to stop the deliveiy of the goods to the 

daiming goods bailed. bailor, and to decide the title to the goods. 

6 
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168. The finder of goods has no right to sue the owner for compensation 
Bight of finder of gords. tronl.le-and expense voluntarily incurred by him 

® to preserve the goods and to find out the owner ; 

but he may retain ihf^ goods against the owner until he receives such conipen- 
May Bue for spocific re- sation ; and wdiere the owner has offered a specific 
ward offered. reward for the return of goods lost, the finder may 

sue for such reward, and may fetain the goods until he receives it. 


169. When a thing, which is commonly the subject of sale, is lost, 
When finder of thing com- if the owner cannot, with reasonable diligence, be 
monly on sale may sell it. found, or if he rcdiises, upon demand, to pay the 
lawful charges of the finder, the finder may sell it — 

(1) when tlic thing is in danger of perishing or of losing the greater 
part of its value ; or, ‘ 

(2) when the lawful charges of the finder in respect of the thing found 
amount to two-thirds of its value. 


170. Where the bailee has, in accordance with the purpose of the bail- 

_ ment, rendered any service involving the exercise of 

Bailee s particular lien. i i -n • a jr xi i i *1 i i i 

^ labour or skill in rcsp'‘ct ot the goods bailed, he has, 

in the absence of a contract to tlie contrary, a right to retain such goods until 
he receives due remuneration for the services he has rendered in respect of them. 


lUmtraJbions. 

(a.) A delivers a rough diamond to B, a jeweller, to be cut and polished, which is 
accordingly done. B is entitled to retfiiu the stone till he is paid for the services he has 
rendoj’ed. ^ ' * 

ifi.) A gives cloth to B, a tailor, tf) make inl\' a coat. B promises A to deliver the coat 
as soon as it is finished, and to give A three months’ credit for the niice. B is not entitled 
to retain the coat until he is paid. 


171. Bankers, factors, wharfingers, attorneys of a High Court, and policy- 
General lien of bankers, lookers, may, in the absence of a contract to the 
factors, wharfingers, attor- contrary, retain, as a security for a general balance of 
neys. and policy- brokers. account, any goods bailed to them ; but no other 
persvdis have a right to retain, as a security for such balance, goods bailed to 
them, unless there is an express contract to that efl’ect. 

Bailments of Pledges. 


172. The bailment of goods as security for payment of a debt or perfonn- 
ance of a promise is called ‘ pledge.’ The bailor is in 

‘ *wn^^defined^^*^^’ called the ‘pawnor.’ The bailee is called 

pawnee e . < pawnee.’ 


173. The pawnee may retain the goods pledged, not only for payment of 
Pawnee ’9 right of retainer. performance of the promise, but for the 

interest of the debt, and all necessary expanses 
incurred by him in respect of the possession or for the preservation of the goods 

pledged. 
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Pawnee not to retain for 
debt or promise other than 
that for which goods pledg- 
ed. 

Presumption in case of 
subsequent advances. 


174. The pawnee shall not, in the •absence of 
a contract to4hat effect, retain the goods pledged 
for any debt or promise oilier than the debt or pro- 
mise for wliich they are pledged ; but such contract, 
in the absonoe of .anything to the contrary, shall be 
presumed in regard to sub.-iequGnt advances made by 
the pawnee. , * 

175. The pawnee is entitled to receive from the pawnor extraordinary 
Pawnee’s ri-^ht as to extra- expenses incurred by him for the preservation of the 

ordinary expenses incurred. goods jdedged. 

176. If the pawnor makes default in payment of the debt, or pei-form- 
Pawnee’s right where paw- ance, at the stipulaW time, of the promise, in 

nor makes default. respect of whi h the goods were pledged, the pawnee 

may bring a suit against tlie pawnor ui)on the d(d)t or ])roiiiise, and retain the 
goods pledgvdi as a ecdlaleral security; or he may sell the thing pledged, on 
giving the pawnor rea^oll;lble notice of the sale. 

If the proce(‘ Is of such stile are less tlmn the amount due in respect of the 
debt or promise, the pawnor is still litd)le to ])ay the balance. If the proceeds 
of the sale are greater than tli^ anioiini so due, the paw'iiee shall pay over the 
surplus to the ptiwiior. , 


177. If a time is stipulated for the payment of the debt, or performance 
Defaulting pawnor’s right of che pi\)mise, for which the pledge is made, and 
to redeem. the p-nviior makes default in payrm*nt of the debt or 

performance of the promise at the stipulato^l time, he may redeem the goods 
pledged at any suhse(picnl tiim' b(ifore the actual sale of thorn ; but he must, in 
that case, pay, in addition, any expenses which have arisen from his default, 

173. A pcr&on wdio is in possession of any goods or of any bill of 
Pledge by possessor of lading, (lock-warm lit, wai’ehousc-keepor’s certificate, 
goods or of documentary title wliarfinger’s certlacsito, or w^arr^iiit or. wder for deli- 
to goods. very, or^jny other document entitle to goods, may 

make a valid pledge tff sucli goods or documents : Provided that the pawnee 
acts ill good faitli, and under rlrcum.stanccs wliicli are not such as to raise a 
reasonable lu’csumption that the pAwnor is acting improj)erly : 

Providcid also tiiat siicli goods or documents have not beem obtained from 
their lawful owmer, or from any person in lutvful custody of them, by means of 
an offence or fraud. 


179. Where a person jdedges goods in which he has only a limited 
Pledge where pdwuor has interest, the ])lcdge is \ olid to the extent of that 
only a limited ifiterest. in teres t. 


Suits by Bailees or Bailors agaikst Wrong-doers. 


180. If a third person wrongfully dep "vos the bailee of the use or 
Suit by bailor or bailee? ])os^^ssion of the goo is haih^l, or does them any 
against wrong-doer. hijniy, the bailee is entitled to use such remedies as 

the otvner might have used in the like ca.-j if no bailimuii had been made ; and 
either the bailpr or the hnike niay]>ring a suit a<raiust a third person for such 
deprivation or iiijniy. 


Appoitionment of relief 
or compensation obtained by 
such suits. 


•181. Whatever is obta’ued by way of relief or 
compensation in buy such suit shall, as between the 
bailor and thier bailed, be dealt with according to their 
respective interests. 
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CHAPTER X. 

* • 

AGENCY. 

Appointment and Authority of Agents. 

182. An * agent’ is a person employed to do any act for another, or to 
‘Agent’ and ‘pnncipal’ reprcsoiit another in dealings with third persons. 

defined. The person for whom such act is done, or who is so 

represented, is called the ‘ principal.' 

183. Any person who is of ihe age of majority according to the law to 

, which he is subject, and who is of sound mind, may 

Who may employ agent. 

184. As between the principal and third persons, any person may become 

an ag^nt ; but no person who is not of the age of 
Who may be an agent majority and of sound mind can become an agent, so 
as to be responsible to his principal according to the pro^ isions in that behalf 
herein contained. , 

Consideiation not neces- 185. No consideration is necessary to create 

saiy. . an agency. 

Agent’s authority may be 186. Tlie authority of an agent may be cx- 

exprefabed or implied. pressed or implied. 

187. An authority is said to be express when it is given by words spoken 
Definitions of oipress and or wntten. An authority is said to be implied when 
implied authoiity it is to be inferred from the circumstances of the case ; 

and tilings spoken or wntten, or the ordinary course of dealing, ma} be account- 
ed circumstances of the case. 

Jllustratwii, 

t I 

A owns a shop in Serampore, li\ mg him'ielf in Calcutta, and visiting the shop occasion- 
ally The bhop lb mauiged B, lud he is in the habit of ordering goods from C in the name 
of A for the imrpost^ft ot the uln ]» and ot pi>ing for ,+hem out of A’s funds with A’b know- 
ledge. B has an implied authoiity fiom A to older goods from C in the name of A foi the 
purposes of the shop. 

188. An agent, having an authority to do an 
Extent of agent’s author- act, b.is SiUthority to do every lawful thing which is 
ity. meesoary in onlcr to do such act. 

An agent having an authority to <.:.ny on a bu>,ines‘^ has authority to do 
every lawful thing necessary for tlie purpose, or usually done in the course, of 
conducting such business. 

Illustrations, 

(a.) A is enipVjed by B, residing in London, to recover* at Bombay a debt due to B. 
A may adopt aii}’ kgvl inoee s nticssary for the puipose ot reco\enDg the debt, and may 
give a valid dibcharge for the b i.me 

(h.) A constitutes B hib agent to carry on his business of a ship-bmlder. B may pur- 
chase timber and other matenals, and luie woikmen, for the puipose of cajrymg on the 
business. 

189. An agent has authority, in an emergency, to do all such acts for the 
Agent’s authority in an purpose of protecting his principal from loss as would 
emergency. be done by a person of ordinary prudence ^ his own 

case under similar oircumstaaces • 
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lUustrations, 

(a.) An agent for sale may havei goods i^aired if it be necessary. 

(5.) A consigns provisions to B at Calcutta, with directions to send tnem immediately 
to C at Cuttack. B may sell the provisions at Calcutta if they will not bear the journey to 
Cuttack without spoiling. 

Sub-Agents. 

190. An agent cannot lawfully employ Inother to peifonn acts wliich 
When agent cannot dele- he has expressly or ifnpliedly undertaken to perform 

gate. personally, unless by the ordinary custom of trade a sub- 

agent may, or, from the nature of the agency, a sub-agent must be employed. 

191. A ‘ sub-agent’ is a person employed by, and acting under the control 

‘Sub-agent' defined. of, the original agent in the business of the agency. 

192. Where a sub-agent is properly appointed, the principal is, so far as 
Kopresentation of prin- regards third persons, represented by the sub-agent, 

cipal by aub-agent properly and is bound by and responsible for his acts, as if he 
ai^pointed. Were an agent originally appointed by the principal. 

Agent’s responaibility for responsible T,o the principal for the 

sub-agent. acts of the sub- agent : 

•The sub-agent is responsible for his acts to the 
Sub-agent s responsibility, hut not to the principal, except in cases of 

fraud or wilful wrong. • 

193. Where an agent, without having authority to do so, has appointed 
Agent’s responsibility for “ Person to act as a siib-agont, the agent stands 

sub-agent ai)pomtixl without towards such person in the relation of a principal to 
authoiity. an agent, and is responsible for his acts both to the 

principal and to third persons; the principal is not represented by or i*esponsible 
for the acts of the persons so employed, nor is that person responsible to the 
principal. ^ 

194. Wliere an agent, holding an express oi» implied authority to name 
Relation between principal another person to act for the peincipivl-m the business 

and person duly appointed of the a^cmey, has named anotSier person accordingly, 
by agent to act in buftuess puch person is not a sub-agent, but an agent of the 
of agency. principal for such part of the business of the agency 

as is Aitrusted to him. 

Illustrations. 

{a.) A directs B, his solicitor, to sell his estate by auction, and to employ an auctioneer 
for the purpose. B names C, an auctioneer, to conduct the sale. C is not a sub-agent, but is 
A’s agent for the conduct of the sale. 

(6.) A authorizes B, a merchant in Calcutta, to recover the monies due to A from C & 
Co. B instructs D, a solicitor, to take legal proceedings against C & Go. for the recovery of 
the money. D is not a sub-agent, but is solicitor for A. 

195. In selecting biicii agent for his jirincipal, an agent is bound to 
Agent’s duty in naming exercise the same amount of discretion as a man of 

such person. ordinary prudence would exercise in his own case ; 

and, if he docs this, he is not responsible to the principal for the acts or 
negligence of the agent so selected. 

Rlustrations. 

(a.) A instructs B, a merchant, to buy a ship for him. B employs a ship-surveyor of good 
reputation to choose a ship for A. The surveyor makes the choice negligently, and the ship 
turns out to be unseaworthy, and is lost. B is not, but the surveyor is, responsible to A 
(6.) A consigns goods to B, a merchant, for sale. B, in due course, employs an auc- 
tioneer in good credit to sell the goods of A, and allows the auctioneer to receive the proceeds 
of the sale. The a\ictioneer afterwards becomes insolvent without having accounted for 
the proceeds. B is not responsible to A for the proceeds. 
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‘ Katification. 

196 . Where acts are done by one person on behalf of another, but 
Right of person as to acts without his knowledge or authority, he may elect 

done for him without his to ratify or to disown such acts. If he ratify them, 
authority. the same effects will follow as if they had been 

Kffectof ratification. pcrft)i*med by his authoritv. 

197 . Ratification may be cxprcsstMl or may be im]dieJ in the con- 
Ratification may be ex- duct of the person on whose behalf the acts are 

pressed or implied. done. 

Illustrations. 


(o. ) A, without authority, buys goods for B. Afterwards B sells them to C on his own 
account. B’s conduct implies a rutiticsitioii of the purchase made for him by A. 

(6.) A, without B’s authority, lends B’s money to 0. Aiterwards B accepts interest 
on the money from C. B’s conduct iiuphos a ratiacatiou of the loan. 

198. No valid ratification can be made by a 
Knowledge requisite to person whose knowledge of the facts of the case 
valid lutilication. materially deloetive. 


Effect of ratifjing un- 199. A ptTSon ratifying any unauthorized act 

authorized act forming part done on his behalf ratifii's the, whole of the transac- 
of a tiausactiofi: tion of which sucli act formed a part. 

200. All act done by one ])(‘rson on behalf of aiiotluT without such 
Ratification of unauthoriz- other persoifs aiuhority, which, if done with au- 
ed act cannot injure third thority, w’ouM have the effect of subjecting a third 
pcTson to damages, or of terminating any right or 
interest of a third person, cannot, by ratification, be made to have such effect. 


lllmtrotions. 

{a.) A, not being authoriS?ed thereto by B, demands, on behalf of B, the delivery of a 
chattel, the ]>roiJte.:’t;y of B. from C, whi» is in po^^seBsion of it. This demand cannot be 
ratified by 13, so as to make C liable for damages fo-* his refusal to deliver, 

(6.) A liolds a lease iumi B, toruiinuble on tfiree months’ notice. C, an unauthorized 
person, gives notiee of termination to A, The notice cannot be ratified by B, so as to be 
binding on A. 

Revocation of ArtHOPJTY. 


201. An .ngcncy is terminated by the princi])sl revoking his authority; 

_ . . or bv the agent rcm.r.neing the business of the 

Termination of agency. • I i • a* at • 

agency ; or by tlie husincss ot the agency being 

competed ; or by eillurthe jn-incipal or agent dying or becoming of umsound 

mind ; or by the princip: 1 being adjudicated an insolvent under the provisions 

of any Act for the tiiiK' being in force for the relief of insolvent debtors. 

202. Where the agent has hlm-elf an interest in the jivoperty 
Tenniuation of agency, which forms the subject-matter of the agency, the 

where agent has an interest agency cannot, in the absence of an ex])ress contract, 
in subject-matter. terminated to the prejudice of such interest. 

niustratiwiis, 

(a.) A gives authority to B to sell A’s land, and to pny hiniRclf out of the proceeds the 
debts due to him from A. A cannot revoke this authority, nor cau it be teriuinated by his 
insanity or death. 

A consigns 1,000 bales of cotton to B, who has made advances to him on such 
Qd^on, and desires B to sell the cotton, and to repay himself out of the price the amount 
o| ^Ikia own ^advances.. A cannot revoke thu authority, nor is it terminated by his insanity 
or dea^ 
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203. The principal may, save as is otherwise provided by the last 
When principal may re- preceding section, revoke the autlioritj' given to his 

Toke agent’s authority. agent at any time before the authority has been ex- 

ercised so as to bind the principal. 

204. The principal cannot revoke the authority given to his agent after 
Revocation where authori- the antlmrity has becA partly exercised, so far as 

ty has been partly exercised, rc'gards such acts and* obligations as arise from acts 
already done in the agency. 

Illustrations. 


{a.) A authorizes B to buy 1,000 bides of cotton on account of A, .ind to pay for it out 
of A’s monies remaining in B’s hands. B buys 1,000 bales of cotton in his own iiiiine, so as 
to make himself personally liable for the piice. A cannot revoke B’s authority so far as 
regards payment for tlie cotton. 

(ft.) A authorizes B to buy 1,000 bales of cotton on jiccount of A, and to pay for it out 
of A’s monies remaiiiiiig iu B’s hands. B buys 1.000 bales of cotton in A’s name, and so as 
not to render himself personally liable for the price. A can revoke B’s authority to pay for 
the cotton. 

205. Wliere there is an express or implied contract that the agency 
Compensation for revoca- shonld 1 r‘. (!ontinn(‘d for nny period of rime, the prin- 
tion by principal or remin- .ci])al Diiist niak^' coiiipcnsatloii to the agent, ortho 
ciation by agent. agent to the principal, as the case may be, for any 

previous revocation or n'linuciatiou of the agency witliont snfiicicnt cause. 

208. Reasonable notice must be given of such revocation or rennneia- 
Notice of revocation or tion ; otlierwi'^e the damage theivly resulting to the 
renunciation. ];)rlnci]nil or the agent, as tbe case may be, must be 

made good to the one by the other. 

• 

Revocatiun and rennnda- 207^ Revocation and rennneiatjon may lie ex- 

tion may be expressed or presse<l ^ m.ay be inijdipd in tlic conduct of the 
imjdied. • priiiei]'::! or agent respectively. 


t Elustration. 


A empowers B to let A’s house. Aftenvards A lets it himself. This is an implied re- 
vocation of B’s authority. 


When termination of 
agent's authority takes effect 
as to .igent and as to third 
persons. 


208. The termination of tlie authority of an 
agent dues noii, so far as regards the agent, take 
effect before it becomes know n to him, er, so far as re- 
gards third persons, before it becomes knoivn to them. 


Ill ustvatioiis. 


(a.) A directs B to sell goods for him, and agrees to give B five per cent, commission 
on the price fetched by the goods. A afterw ards, by letter, revokes B’s authority. B, after 
the letter is sent, but before he receives it, soils the goods for 100 rupees. The sale is binding 
on A, and B is entitled to five rupees as his commission. 

(ft.) A, at Madras, by letter, directs B to sell for him some cotton lying in a warehouse 
in Bombay, and afterwards, by letter, revokes his authority to sell, and directs B to send the 
cotton to Madras. B, after receiving the second* letter, enters into a contract with C, who 
knows of the first letter, but not of the second, for the sale to him of the cotton. C pays 
B the money, wdth wrhich B absconds. C’s payment is good as against A. 

(c.) A directs B, his agent, to pay certain money to C. A dies, and D takes out probate 
to his will. B, after A’s death, but before hearing of it, pays the money to C. The pay- 
ment is good as against D, the executor. 
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209. ‘ When an agency is terminated by the principal dying or becoming* 
Agent’s duty ^n termina- unsound blind, the agent is bound to take, on 

tion of agency by pziucipars behalf of the representatives of his late principal, 
death or insanity. all reasonable steps for the protection and preser- 

vation of the interests entrusted to him. 

210. The termination of the authority of an agent causes the termination 
Termination of sub- (subject to the rules herein contained regarding the 

agent’s authority. terini nation of an agent’s authority) of the authority 

of all sub-agents appointed by him. 

Ageot’s Duty to Principal. 

211. An agent is bound to conduct the business of his principal accord- 
Agent’s duty in conduct- ing to the directions given by the principal, or, in the 

ing principal’s business. absence of any such directions, according to the 

custom whicli prevails in doing business of the same kind at the place where 
the agent conducts such business. When the agent acts otherwise, if any loss 
be sustained, he must make it gt)od to liis j)rin\3ipal, and, if any profit accrues, 
he must account for it. 

« Illustrations. 

{a.) A, an agent engaged in carrying on for B a business, in which it is the custom to 
invest from time to time, at interest, the monies which may be in han<l, omits to make such 
investment. A must make good to B the interest usually obtained by such investments. 

(b.) B, a broker, in whose business it is not the custom to sell on credit, sells goods of 
A on credit to C, whose credit at the time was very high. C, before payment, beoomes insol- 
vent. B must make good the loss to A. 

212. An agent is bound to conduct the business of the agency with 
Skill and diligence re- as iiiueli skill as is generally possessed by persons 

quired fi-om agent, , engaged in similar business, unless the principal 
has notice of his want ‘of skill. The agent always bound to act with reason- 
able diligence, and to use such skill as he possesses: and lb make compensation 
to his principal in respect of the direct consequences of his own neglect, want of 
skill, or misconduct, but not in respect of loss‘ or damage wbicli are indirectly 
or remotely caused by such neglect, want of skill, or misconduct. 

Illustrations. 

a.) A, a merchant in Calcutta, has an agent, B, in London, to whom a sum of money 
is paid on A’s acctmnt, with orders to remit. B retains the money for a considerable time. 
A, in consequence of not receiving the money, becomes insolvent. B is liable for the money 
and interest from the day on w'hich it ought to have been paid, accordiug to the usual rate, 
and for any further direct loss — as, e. g.j by variation of rate of exchange — but not further. 

(6.) A, an agent for the sale of goods, haring authority to sell on credit, sells to B, on 
credit, without making the proper and usual enquirios as to the solvency of B. B, at the 
time of such sale, is insolvent. A must make compensation to his principal in respect of any 
loss thereby sustained. 

(r.) A, an insurance-broker, employed by B to effect an insurance on a ship, omits to 
see that the usual clauses are inserted in the policy. The ship is afterwards lost. In conse- 
quence of the omission of the clauses nothing can be recovered from the underwriters. A is 
bound to make good the loss to B. 

(d.) A, a merchant in England, directs B, his agent at Bombay, who accepts the agency, 
to send hiiu lOO bales of cotton by a certain ship. £, having it in his power to send 
the cotton, omits to do so. The skip arrives safely in England. Soon after her arrival the 
price of cotton rises. B is bound to make good to A the profit which he might have 
made by the 100 bales of cotton at the time the ship arrived, but not any profit he might 
have m^e by the subsequent rise. 
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Agent^s acc()unis. 


213. An a^ent is bound to render proper ac- 
coiinfs to his priuciijal on demand. • 


214. It is the duty of an airont, in cases of difiTiculty, to use all reason- 
Agent’s duty to communh able dilh;oncc ill communicating with his principal, 
and in seeking to obtain liis instructions. 


«ate with principal. 


215. If an agent deals on his own account in the business of the 
agency, n;>:liout fjivt o'ltaiiiing tlie consent of his 
]irinci{>al, and acquainting him witli all material 
circumstances wliicb liave come to his own know- 
ledge Oil tlie sul-jecL the principal may repudiate 
the transaction, if the case sliow, either tliat any malerial fact has been 
dishonestly concealed from liiin by the agent, or that the dealings of the 
agent have been disadvantageous to iihu. 


Right of principal when 
agent deals on his own ac- 
count in business of agency 
without principal’s consent. 


lUdSbViltoiiS. 


(a.) A directs C to sell A’s estate. B buys the c'ft itc t«;i* Liinsolf in the name of C. 
A, on di.sc(>\(.riiig th.'t B iuis bini'ufbt the Ltr luuiNolf, inny iv[)iuli.ite the sale, if he can 

show that B hiio dislijuerjtly conctuled iiiaterlii fact, or ih^'-t tiic s.de ha.s been disadvan- 
tageoiiK to hiiii. • 

(If.) A dii'ects B to soil A'.«t fc'.«5tite. B, on Ifvdvio'T oy,'v P.)o estate before soiling it, finds 
a iniiie on tiie estate which i.s iiiilinown A. B ji.. .w A tnat lit' virdio,-; to buy tlie ( state 
(f»r hin-Hjir but c.^nceah? t!io diicov .‘ry al the inhio. A .x’lows B to l>r\, in ignorance of* the 
oxisteucj of the niiiie. A, on disco rering that B knc'w of the mine at the time he bought 
the est.ate, may cither repudiate or adopt tiie .Sede at his (»ptioii. 

216. If an agent, without the kiiov.'^''dge of his principal, deals in tlio 

Pi'incipal'.s ihdit to benefit busiiioss lo tlu . ' c'y oil Ills o^^Ll accomit instead 

gained oy agoiit dealing on of on account v>f H urinciba], tlio ]>rincipal is 
Ills own acoMuiit in bubiness entitled to claim fr i.m agent any benefit which 
oi ageiicj'. hav^*resulted to him irojn the •fraiisaction. 

Jll iisiratioiu 

A directs B, his agent, to buy a certdn house f-o* him. B tll‘» A B cannot be bought, 
and buys the house ibr liiiD.solf. A may, on »’’«co\oring that i I has bought tho house, 
compel him to sell it to A at the price heg.xve/oj it. 

217. An agent may retain, out of any siims received on account of the 
Agent’s right of retainer ]u’iiici]>al ill toe business of the agency, all moneys 

-out of sums n^ceived on prill- due to him'' ('If in respect of advaiices made or ex- 
cipal’s account. jieiiscs ju’c, ^M’ly incurrod by liim in couducting 

such business, and also such remuneration as may be payable to him for 
acting as agent. 

Agent's duty to pay sums 218. Subject to such deductions, the agent ia 

received for principal. bound to p ly to liis principal all sums received 

oil his account. 


219. In the absence of any special contract, ])nymcnt for the perform- 
Wheii agent’s remuncra- ance of any act is not due to the agent until the 
tion becomes due. cbm; delion of such act ; but an agent may detain 

moneys received byr him on acrount of good.s .s(dd, although the whole of the 
goods consigned to him for sft’sj inny n vt liave i ecu sold, or although the sale 
may not be actually coiXiplcte, 
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. 4 . '220. An agent, 'who is guilty of misconduct itt 

munition for BuBineBfl mis- the business of the agency, is not entitled to any 
conducted. remuneration in respect of that part of the business 

which he has misconducted. 

^ IlltistratwTis. 

(a.) A employs B to recover 1^00,000 rupees from C, and to lay it out on good security^ 
B recovers the 1,00,000 rupees, and lays out 90,000 rupees on good security, but lays out 
10,000 rupees on security which he ought to ^ve known to be bad, whereby A loses 2,000 
rupees. B is entitled to remuneration for recovering the 1,00,000 rupees and for investing 
the 90,000 rupees. He is not entitled to any remuneration for investing the 10,000 rupees, 
-and he must make good the 2,000 rupees to B. 

(ft.) A employs B to recover 1,000 rupees from C. Through B’s misconduct the 
money is not recovered. B is entitled to no remuneration for his services, and must make 
good the loss. 

221. In the absence of any contract to the contrary, an agent is entitled 
. to retain goods, papers, and other property, whether 

property^ en on pnnap s or immoveable, of the principal, received 

by him, until the amount due to himself for com- 
mission, disbursements, and services in respect of the same, has been paid or 
accounted for to him. 


Principal’s Dutt to agent. 


Agent to be indemnified 
against consequences of law- 
1^ acts. 


222. The employer of an agent is bound to 
indemnify him against the consequences of all 
lawful acts done by such agent in exercise of the 
authority conferred upon him. 


^ Illiistrations. 

(o.) B, at Smgapur,« under instructions from«^, of Calcutta^ contracts with C to deliver 
certain goods to him. A does not send the goods £o B, and C sues for breach of contract. 
B informs A of the suit, and A authorizes him to defend the suit. B defends the suit, and 
is compelled to pay damages and costs, and incurs expenses. A is liable to B for such 
damages, costs, and expenses. 

(&) B, a broker at Calcutti^ by the orders of A, a merchant there, contracts with C 
for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the oil, and C 
sues B. B ’informs A, who repudiates the contract altogether. B defends, but unsuccess- 
fully, and has to pay damages and costs, and incurs expenses. A is liable to B for such 
'damc^Ses, costs, and expenses. 


223. Where one person employs another to do an act, and the agent does 
Agent to be indenmified act in good faith, the employer is liable to indem- 
against consequences of acts nify the agent against the consequences of that aef^ 
done in good faith. though it caUse an injury to the right§ of third 

persons. 


Illustrations, 


(d.) A, a decree-holder, and entitled to execution of B*b goods, requires the officer of the 
Court to seize certain goods, representing them to be the goods of B. The officer strizes the 
goods, and is sued by C, the true owner of the goods. A is liable to indemnify the officer for 
the sum which he is compelled to pay to C, in consequence of obeying A’s directions. 

(&.) B, at the request of A, sells goods in the poBsesaion of A, but which A had^ 
no right to dispose of. B does not know this, and hands over the proceeds of the sale to A. * 
Afterwards C, the true owner of the goods, sues B, and recovers the value of the goods and 
costs. A is liable to indemiufy B for what he has been compiled to pay to C, and for B*b 
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224v' Where one- pereon employs another to do an act which is criminal,. 
Non-liabffity of employer *«iployer is not liable to the agent either upon^ 

€£ agent to do a criming it. “ express or an implied promise, to indemnify him-. 

against the consequences of that act. 

lUustirations, 

• 

(a.) A employs B to beat C, and agreea to indemnify him against all consequenoes of 
the act. B thereupon beats C, and has to pay damages to C for so doing. A is not liable 
to indemnify B for those damages. 

(6.) B, the proprietor of a newspaper, pubbshes, at A's request, a libel upon C in the 
paper, and A agrees to indemnify B against the consequences of the publication, and all 
costs and damages of any action in respect thereof. B is sued by C, and has to pay damages, 
and also incurs expenses. A is not liable to B upon the indemnity. 

Compensation to agent for 225« The princip&l must make compeus&tiou 

injury caused by principal’s to his agent in respect of injmy caused to such agent 
neglect. the principal’s neglect or want of skill. 

lUustroition, 

A employs B as a bricklayer in building a house, and puts up the scaffolding himself. 
The scaffolding is unskilfully put upland B is in consequence hurt. A must make com- 
pensation to B. 

Effect of Agency on Contracts with third Pemons. 

226. Contracts entered into through an agent, and obligations arising 
Enforcement and conse- from acts done by an agent, may be enforced in the 
quences of agent’s contracts, game manner, and will have the same legal con- 
sequences, as if the contracts had been entered into and the acts done by the 
principal in person. 

lUustratwTig, 

• 

(a.) A buys goods from B, knowing t^at he is an agent for their sale^ut not knowing 
who is the principal. B’s principal is ^the person entitled to cla^m from A the price of the 
goods, and A cannot, a suit by the principal, set ofi against that claim a debt due to him- 
self from B. 

(6.) A, being B’s agents with authority to receive money on .his behalf, receives from C 
a sum of money due to B. C is dischar^d of his obligation to pay the sum in question to B. 

227* When an agent does more than he is authorized to do, and when 
Principal how far bound the part of what he does, which is within his authori- 
when agent exceeds author!- ty, can be separated from the part which is beyond 
ty. his authorify, so much only of what he does as is 

within his authority is binding as between him and his principal. 

Illustrations. 

A, being owner of a ship and cargo, authorizes B to procure an insurance for 4,000 
rupees on the ship. B procures a policy for 4,000 rupees on the ship, and another for the 
like sum on the cargo. A is bound to pay the premium for the policy on the ship, but not 
the premium for the policy on the cargo. 

228. Where an agent does more than he is authorized to do, and what 
Principal not bound when beyond the scope of his authority cannot be 

excess of agent’s authority is separated from what is within it, the principal is not 
not separable. bpund to recognize the transaction. 

Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 Iambi for one 
Mim of 6,000 rupees. A may repu(£ate the whole transaction.^ 
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229. Any notice given to or infofmation obtained by the agent, provided 

Consequences of notice it be given or obtained in the course of the business 
given agen . transacted by him for the principal, shall, as between 

the principal and third parties, have the same legal consequence as if it had been 
given to or obtained by the principal. 

lUu&trations, 

(a.) A is employed by B to buy from C certain goods, of which C is the apparent 
owner, and buys them according! In the course of the treaty for the sale, A learns tliat 
the gootis really belonged to i), but B is ignorant of that fact. B is not entitled to set-off a 
debt owing to him from C against the price of the goods. 

(fc.) A is employed by B tc> buy from C goods of which C is the apparent owmet. A 
was, before he was so enipl«»yed, a seiwant of C, and then learnt that the goods really be- 
longed to p, but B is iguoiarit of that fact. In spite of the knowledge of his agent, B may 
set-off against the price of the goods a debt owing to him from C. 

Agent cannot personally 230, 111 the abseuco of any contract to that 

enforce, nor be bound by, effect, ail agent cannot personally enforce contracts 
contracts on behalf of prin- entered into by him on behalf of his principal, nor 
is he personally bound by them. 

Presumption of contract Such a contract shall be presumed to exist in 

to contrary'. ^ following cases : — 

(1.) Where the contract is made by au agent for the sale or purchase of 
goods for a merchant resident abroad : 

(2.) Where tlio agent does not disclose the name of his principal: 

(3.) Where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither knows, nor 
Rights of parties to a has i^pasoii to suspect, that he is an agent, his priii- 

contraet made by agent not cipal may require the i)erformaiicc of the contract ; 
disclosed. but tlic other contracting party has, as against the 

principal, the same rights as he would have hud as against the agent if the 
agent had beoii princi^’al. ' . 

If the principal discloses himself before lilie contract is /completed, the other 
contracting party may refuse to fulfil the contract, if he cun show tliat, if he had 
known who Avas the principal in the contract, or if he had known that the agent 
wtin not a principal, he Avculd uot have entered into the contract. 

232. • W here one man makes a contract with another, neitlier knowing nor 
Performance of contiact having reasonable ground to suspect that the other 

wj-u,^ent supposed to be is ail agent, the principal, if he requires the per- 
pi ncipaL formance of the contract, can only obtain such per- 

formance subject to the rights and obligations subsisting between the agent and 
the other party to the contract. 

lUustratmi, 

A, who owes 500 rupees to B, sella 1,000 rupees’ worth of rice to B. A is acting ns* 
agent for ^ C in the transactiou, but B has no knowledge nor reasonable ground of suspicion 
that such is the case. C cannot comjiel B to take the rice without allowing him to set-off 
A’s debt. 


233. In cases where the agent is personally liable, a person dealing with 
Right of person dealing . him may hold either him or his principal, or both 
with agent personally liable, of them, liable. 

Illustration, 


A enters into a contract with B to sell him 100 bales of cotton, and afterwards discovera 
that B was acting as agent for C. A may sue either B or C, er both, for' the price of the 
eotjbon. 
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234. When a person who has ma^e a contract with an agent induces 

Consequence of inducing agoiit to act upon the belief tha> the principal 

agent or principal to act on only will be held liable, or induces the principal to 
belief that principal or agent act upon the belief that the agent only will bo held 
will be held exclusively liable, liable, he cannot afterwards hold liable the agent or 
princii)al respectively; 

235. A person untruly representing hinisfclf to be the authorized agent 
Liability of pretended another, and thereby inducing a third person to 

agent. deal with him as such agent, is liable, if his alleged 

employer does not ratify his acts, to make compensation to the other in re- 
spect of any loss or damage w'liich he has inciured by so dealing. 

236. A person, with whom a contract has been entered into in the 
Person falsely c«)ntracting character of agent, is not entitled to require the 

as agent, not entitled to performance of it, if he wks in reality acting, not as 
performance. agent, but on liis owii account. 

237. When an agent has, without authority, done acts or incurred 
Liability of principal in- obligations to third persons on behalf of his priiici- 

duciiig belief that agent’s pal, the* priiicijnil is hound by siiuii acts or obliga- 
unauthorized acts were au- tioiis if he lias by his words or conduct induced 
thonzecl. third persons to believe tlnit such acts and 

obligations were wdthin the scope of the agent’s authority. 

Illustrations, 

(a.) A consigns goods to B for sale, and gives him instructions not to sell under a fixed 
price. C, being ignorant of B’s instructions, enlers into a coiitj’act with B to buy the 
goods at a i)rice lower tlian the rej3ei’\ed inice. A is bound by the contract. 

(6.) A entrusts B viili negotiable instruments endorbod in blank. B sells them to C 
in violation of private orders from A. The sale is good. 

238. Misrepresentations or frauds committed, h|" agents acting 

Effect on a^reement^ of hi the Course of tlicir business for their principals, 

misrej)resentatioii or fraud have tlio same effect Oil agreements made by such 
by agent. agents* as if such misrepresontatioiis or frauds had 

been made or committed by the ])riiicipals ; but misropresen tat ions made, or 
frauds committed, by agents, in matters which do not fall within their au- 
thority, do not affect their principals. 

Illustrations, 

{a.) A, being B’s agent for the sale «»f goods, induces C to buy them by a misre- 
presentation, which he was U(;t auihoiized by B to make. The contract is voidable, as 
between B and C, at the option of 0. 

(6.) A, the cai)tain of B’s ship, signs hills of lading without having received on board 
the goods mentioned therein. The bills of lading are void as between B and the pretended 
consignor. 

CHAPTER XI. 

Of Partnership. 

239. ‘ Partnership’ is’ the relation which subsists between persons who 
T> I • . j £ j have agreed to combine their property, labour, or 

artnera p efine . §pme business, and to share the profits 

thereof bet’ween them. 
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‘Firm* defined. 


Persons who have entered into* partnershij^ wit& 
one another *^are called collectively a * firm/ 

llltutraiions. 


(a.) A and B buy 100 bales of cotton, which they agree to sell for their joint account.. 
A and B are partners in respect of such cotton. 

(&.) A and B buy 100 bides oL cotton, agreeing to share it between- them. A and B 
are not partners. 

(c.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be worked up by 
him and sold, and that they slmll share in the resulting profit or loss. A and B are 
partners. 

(d.) A and 6 agree to work together as carpenters, but that A shall receive all profits, 
and shall pay wages to B. A and B are not paitners. 

(e.) A and B are joint owners of a ship. This circumstance does not make them 
partners. 

240. A loan to a person engaged or about to engage in any trade or un- 
Lender not a partner by dertakmg, upon a contract with snch person that the 
advancing money for share lender shall receive interest at a rate varying with 

of profits. the profits, or that he shall receive a share of the 

profits, does not, of itself, constitute tlie lender a partner, or render him re- 
sponsible as s: 2 ch. 

241. In the absence of any contract to the 
Property left in business contrary, property left by a retiring partner, or the 
by retiring partner or representative of a deceased partner, to be used in 
tC^eMed partners represen- business, is to be considered a loan within the 

meaning of the last preceding section. 

242. No contract for the remuneration of a servant or agent of any per- 
Servant or agent remu- ^on, engaged in any trade or undertaking, by a share 

nerated by share' cf profits, of the profits of such trade or undertaking, shall, of 

not a partner. ( itself, render SHch servant or agent responsible as a 

partner therein, nor give him the rights of a partner. 

243. No person, beings a widow or child of a deceased partner of a tra- 
Widow or child of deceased tier, and receiving, by way of annuity, a proportion 

partner receiving annuity of the profits made by such trader in his business, 
out of profits, not a partner, shall, by reason only ol such receipt, be deemed to 
be A partner of such trader, or be subject to any liabilities incurred by him. 

244. No person receiving, by way of annuity or otherwise, a portion of 
Person receiving portion of profits of any business, in consideration of the 

profits for sale of good-will, Bale by him of the good-will of such business, shall, 
not a partner. by reason only of such receipt, be deemed to be a 

partner of the person carrying on such business, or be subject to his liabilities. 

245. A person who has, by words spoken or written, or by his conduct, 
Responsibility of person another to believe that he is a partner iu a parti- 

l^iding another to believe cular firm, is responsible to him as a partner in such 
him a partner. firm. 


LiataliW of person per- 
mittmg wDOLself to be repre- 
■ented ae a partner. 


246. Any one consenting to allow himself to 
be represented as a partner is liable, as such, to third 
persons who, on the faith thereof, give credit, to the 
partnership. 
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247* A person wlio is under the age of majority according to*the law to 
Minor partner not person- which 'he is subject may be admitted to the benefits 
^Uy liable, but his share is. of partnership, but cannot be made personally liable 
for any obligation of the firm ; but the share of such minor in the property of 
the firm is liable for the obligations of the firm. 

248. A person who has been admitted to the benefits of partnership 
Liability of minor partner under the age of majority becomes, on attaining 

on attaining majority. that age, liable for all obligations incurred by the 

partnership since he was so admitted, unless he gives public notice within a 
reasonable time of his repudiation of the partnership. 

249. Every partner is liable for all debts and obligations incurred while 
Partner’s liability for debts he is a partner ill the usual course of business by or 

•of partnership. on behalf of the partnership ; but a person who is 

admitted as a partner into an existing firm does not thereby become liable to 
the creditors of such firm for any thing done before he became a partner. 

250. Every partner is liable to make compensation to third persons in 
Partner’sliabflity to third respccl of loss or damage arising from the neglect 

person for neglect or fraud or fraud* of any partner in the management of the 
of co-partner. business of the firm. ^ 

251. Each partner, who does any act necessary for or usually done in 
Partner’s power to bind carrying on the business of such a partnership as 

co-partners. that of which he is a member, binds his co-partners 

to the same .extent as if he were their agent duly appointed for that purpose. 

Exception, — If it has been agreed between the partners that any restnetion 
shall be placed upon the power of any one of them, no act done in contravention 
of such agreement shall bind the firm with respect* to persons having notice of 
such agreement. 


RlvstrcUions, 

(a.) A and B trade in partnership^ A residing in England, and B in India. A draws a 
hill of exchange in the name of the firm. B has no notice of the bill, nor is he at all inter- 
ested in the transaction. The firm is liable on the bill, provided the holder did not know of 
the circumstances under which the bill was drawn, 

(6.) A, being one of a firm of solicitors and attorneys, draws a bill of exchange in the 
name of the firm without authority. The other partners are not liable on the bill. 

(c.) A and B carry on business in partnership as bankers. A sum of money is received 
hy A on behalf of the firm. A does not inform B of such receipt, and afterwards A appro- 
priates the money to his own. use. The partnership is liable to make good the money. 

(d.) A and B are partners. A, with the intention of cheating B, goes to a shop, and 
purchases articles on behalf of the firm, such as might be used in the ordinary course of the 
partnership business, and converts them to his own separate use, there being no collusion be- 
tween him and the seller. The firm is liable for the price of the goods. 

252. Where partners have by contract regulated and defined, as between 
Annulment of contract themselves, their rights and obligations, such con- 
defining partner’s rights and tract can be annulled or altered only by consent of 
•obligations. * all of them, which consent must either be expressed 

or be implied firom a uniform course of dealing. 

Illustration, 

A, B, and C, intending to enter into partnership, execute written articles of agreement, 
•ky which it is stipulated that the nett profits arising from the partnership business ahall be 



56 ‘ 


THE INDIAN ©ONTRACT ACT. 


equally dhaded between them. Aftenvards the}' carry on the partnership business for many 
years, A receiving one-half of the nett pi-ofjts. and tlje other half being divided equally be- 
tween B and C. All parties know of and acfiuiesce in this arrangement. This course of 
dealing supersedes the provision in the articles as to the division of profits. 

Rules determining part- 253. In the absence df any contract to the 

aors’ mutual relations, where contrary, the relations of partners to each other arc 
no contract to contrar}'-. dytenniiied by the following rules : — 

(1.) All partners are joint owners of all property originally brought in- 
to the partiiershij) stock, or brought with money belonging to the 
po.rtnershij), or acquired for purposes of the partncrsliip business. 
All such property is called partnership ])roperty. The share of each 
partner in tiie ])artnersin]) ]»ro])orty is the value of his original con- 
trilnition, increased or dtiniiiished by his share of profit or loss : 

(2.) All ]nirtiiors arc entitled to share equally in the profits of the part- 
nershij) business, and must contribute equally towai-ds the losses 
sustained by the partnership : 

(3.) Each partner has a right to takp part in the management of tho 
jiartiierslii]) business : 

(4.) Each jiartncr is bound to attend diligently to the business of the 
partnci’ship, and is not entitled to any remuneration for acting in 
sucb business : 

(o.) AVlieii diilbrcnccs arise as to ordinary matters connected with the 
partncrsliip business, the dc’cision shall bo accoi'ding to tho opinion 
of tho majority of the partners ; but no change in the nature of tho 
business of the partnership can be made, except wijtli the consent of 
all tho partners : 

(6.) No person can introduce a new partner into a firm without the 
coiisq.t of i‘Ul Vw partners : * ‘ , 

(7.) If, frtnii any cause whatsoever, any mcifibcr of a partnership 
ceases to be so, the jjartiicrship is dissolved as between all the other 
members : ' 

(8.) Unless the partnership has been entered into for a fixed term, any 
partner may retire from it at any time : 

(9.) AVlitTC a p irtncrship has been entered into for a fixed term, no 
pfirtuer can, during sucli term, retire, except with the consent of all 
the partners, nor can he bo cxjielled by his partners for any cause 
whatever, except by order of Court : 

(10.) Partnerships, whether entered into for a fixed termor not, are 
\ dissolved by tlie death of any partner. 

* When Court may dissolve 254. At the suit of a partner the Court may 

partnership. dissolve tlic partnership in the following cases : — 

(1.) When a partner becomes of xmsound mind : 

(2.) When a partner, other than the partner suing, has been adjudi- 
cated an insolvent under any law relating to insolvent debtors : 

(3.) When a partner, other than the partner suing, has done any act by 
which the whole interest of such partner is legally transferred to a 
third person : 
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(4.) When ftny partner becomes incapable of performing his part of the 
partnershij) contract : • 

(5.) When a partner, other than the partner suing, is guilty of gross 
misconduci; in the alFairs of the partnership or towards his partners-: 

(6.) When the business of the partnership can only be carried on at a 
loss. ^ 

Dissolution of partnership 255. A partnership is in all cases dissolved 

by prohibition of business. by its business being prohibited by law. 


256. If a partnership, entered into for a fixed term, be continued after 
, such term has expired, the rights and obligations 

™ •>“' “''“r 

tinued after expiry of term agreement to the contrary, remain the same as 
for which it was entered they were at the cxp'iration of the term, so far as 
such rights and obligations can ^ be applied to a 
partnership dissolvable at the will of any partner. 


257. Partners are bound* to carry on the business of the partnership for 
1 j . r i greatest common advantage, to be just and 

enera uties o par nera. Puithful to each other, and to render \rue accounts 
and full information of all things afiecting tlxe partnership to any partner or 
his legal reple^ntatives. 

Account to firm of benefit 258. A partner must account to the firm 
derived from transaction for any benefit derived from a transaction afiecting 
afiecting partnership, the partnership. 


Illustrations. • 

{a.) A, B, and C, are partners in ti^fie. C, without the knowledgdof A and B, obtains 
for his own sole benefit s^lease of the house in which the partnership business is carried on.' 
A and B are entitled to jiarticipate, if they please, in the benefit of the lease. 

(6.) A, B, and C, carry on business together in partnershi]) as merchants trading between 
Bombay and London. D, a merchaulf in Loudon, to whom they make their consignments, 
secretly allows C a share of the commission -which he receives upon such consignments, in 
consideration of C’s using his influence to obtain the consignments for him. C is liable to 
account to the firm for the money so received by him. 

259. If a partner, without the knowledge and consent of the other 
Obligations to firm of part- partners, cames on any business competing or 

ner carrying on competing interfering with that of the firm, he must account 
business. to the firm for all profits made in such business, and , 

must make compensation to the firm for any loss occasioned thereby. 

260. A continuing guarantee, given either to a firm or to a third person,- . 
Revocation of continuing rcsjiect of the transactions of a firm, is, in the 

guarantee by change in absence of agreement to the contraiy, revoked as 
firm. to future transactions by any change in the consti- 

tution of the firm to which, or in respect of the transactions, of which, Bueb 
guarantee was given. 

• 261. The estate of a partner who has dieck 
Non-liability of deceased is not, in the absence of an express agreement, 
partner’s estate for Bubse- liable in respect of any obligation incurred by the 
^uentobligatioM. firm after his death. 


& 
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262. Where there are joint debts due from the partnership, and also 
Payment of pgu^nerehip- separate debts due ?rom any partner, the partner- 
debts, and of separate debts, ship property must be applied in the first instance in 
payment of the debts of the firai', and if there is any surplus, then the share of 
each partner must be applied in payment of his separate debts or paid to him. 
The separate property of any partner must be applied first in the payment 
of his separate debts, and the rurplus (if any) in the payment of the debts of 
the firm. 


Continuance of partner's 
rights and obligations after 
dissolution. 


263. After a dissolution of partnership, the 
rights and obligations of the partners continue in all 
things necessary for winding-up the business of the 
partnership. 


264. Persons dealing with a firm ^11 not be affected by a dissolution of 
.Notice of dissol^on. which no public notice has been given, unless they 
^ . . themselves had notice of such dissolution. 

266. In the absence of any contract to the contrary, after the termination 
Higlit of partners to apply » partnership, each partner or his representatives 
forwinding-up by Court after may apply to the Court to wind up the business of 
termination of partnership. the firm, to provide for the payment of its debts, and 
to distribute the surplus according to the shares of the partners respectively. 

Explanation. — The Court in this section means a Court not inferior to the 
Court of a District Judge within the local limits of whose jurisdiction the 
place or principal place of business of the firm is situated. 

Linrited-liahility partner- . _ 266. E^rd^ry partn^hips, such as 
eliips, incorporated partner- partnerships With hmited habihty, incorporated part- 
ships! and joint-st^i cumj^a- nerships, and joinl^stock companies, shall he regulated 
nies. ' by the law for the time being force relating thereto. 


SCHEDULE. 
Enactments Repealed. 
Statvies. 


Na aud year of 
Statute. 

Title. 

Extent of 
repeal 

Stat. 29 Car. 2, cap. 3. 

An Act for the prevention of Frauds 

Sections 1, 2, 3, 4, 

and Peijuries. 

and 17. 

Stat.ll&12Tic.,oap.21 

To consolidate and amenid the law 
relating to insolvent debtors in 

Section 42. 


India. I 
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SCHEDULE — continued. 

Acts. 


No. and year 
of Act 

• 

Title. 

Extent of 
repeaL 

Aet XIII of 1840 ... 

An Act for the amendment of the 
law regarding factors, by extending 
to the territories of the East India 
Company, in cases governed by 
English law, the provisions of the 
Stat. 4 Geo. iv, c. 83, as altered and 
amended by the Stat. 6 Geo. iv, 
c. 94.* 

The whole. 

Act XIV of 1840 ... 

An Act for rendering a written 
memorandum necessary to the vali- 
dity of certain promises and en- 
gagements, by extending to the 
territories of the East India Com- 
pany, in cases governed by English 
law, the provisions of the Stat. 9 
Geo. iv, c. 14. 

• 

The whole. 

Act XX of 1844 ... 

• 

An Act to adiend the law relatiij^ to 
Advancd^ bond-Jide made to Agents \ 
intrusted with goods, by extending 
to the territories of the East India 
Oimpamy, in cases governed by 
English law, the provisions of the 
Stat. 5 & 6 Vic., c. 39, as altered 
by this Act. 

^ The whole. 
f 

Act XXI of 1848 ... 

An Act for avoiding Wagers 

The whole. 

Act V of 1866 

An Act to provide a summary pro- 
cedure on bills qf exchange, and to 
amend in certain respects the com- 
mercial law of British India. 

1 

Sections 9 & 10. 

Act XV of 1866 

! 

An Act to amend the ^law of Part- 
nership in Indi^ 

The whole. 

Act VIII of 1867 ... 

An Act to amend the law relating to 
Horse-racing in India. 

The whole. 
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'ABSOLUTE ACCEPTANCE— 

S. 7. 

ABSTINENCE— 

When a consideration, s. 2, cl. d. 

ACCEPTANCE— 

Of proposals how made, s. 3. 

When completely communicated, s. 4. 

When revocable, s. 6. 

Necessary to convert proposal into promise, 

B. 7. 

Of consideration for a reciprocal promise 
offered with a proposal, s. 8. 

Of performance of promise from third 
person, s. 41. 

Of performance aif time not agreed on, s. 55. 
Of satisfadtion instead of performance of 
jiromise, s. 63. 

Of proposal for sale, s. 78. 

ACCOUNT— 

Agent bound to render proper, s. 213. 

To be render^’d to partner or his represent- 
atives, B. 207. 

Of benefit derived by partner from transac- 
tion affecting partnership, s. 208, «. 

ACKNOWLEDGMENT-p 
Of buyer’s ownership, v. 87, ill, a. 

ACQUIESCENCE— 

In continuance of contract^ s. 39. 

ACT— 

Fitted to deceive, s. 17, cl. 4. 

Specially declai-ed to be fraudulent, «. 17, 
cL 5. 

ACTIVE CONCEALMENT— 

When a fra^, s. 17, cl. 2. 

ACTS RE£*EALED— 

See Jlepeal. 

ADVANCES— 

Made by agent, s. 217. 

-ADVANTAGE— 

Obtained by use of confidence or authority, 
B. 16, cl. 1. 

Obtained by breach of duty, s. 18, cl. 3. 
Received under agreement discovered to be 
void or under contract becoming void, s. 
65. 

sAGE- 

Undue influence over person whose mind is 
enfeebled by, s. 16, cL 1. 


AGENCY— 

Termination of, s. 201. 

Coupled with an interest, s. 202. 

AGENT— 

To render accounts on demand, s. 13. 

Fraud by, s. 17. 

Intent to deceive, s. 17. 

Defined, s. 182. 

“Who may employ, s. 183. 

Who may be, s. 184. 

His authority may be express or implied, a. 
186. 

Extent hf authority of, s. 188. 

His authority in an emergency, s. 189. 

His responsibility for sub-agent, s. 192. 

His responsibility for sub-agent appointed 
without authority, s. 193. 

His duty in selecting agent for principal, s. 
195. 

His duty in conducting principal’s business, 

B. 211. 

Skill and diligence required from, s. 212. 

To communicate with principal, s. 214. 

May retain moneys due to himself, s. 
217. 

To pay sums received for principal, a. 

Wlien his remuneration becomes due, s. 
219. 

Not entitled to remuneration for business 
misconducted, s. 220 

His lien on principal’s property and papers, 

B. 221. 

Wlien he cannot personally enforce nor be 
bound by contracts on behalf of principal, 
B. 230. 

Rights of parties to contracts made by un- 
disclosed, B. 231. 

Supposed to be principal, performance of 
ooutract with, s. 232. 

Personally liable, right of person dealing 
with, s. 233. 

liability of pretended, s. 235. 

Remunerated by share of profits not a part- 
ner, 242. 

See AccoutUj AdvaTices, CommMon. 

AGREEMENT— 

Defined, s. 2, cl. e. 

When void, Si 2, cl. ff. 

When a contract, s. 2, cl. A. 

When voidable, s. 2, cl. i. 

Mistake of parties to, s. 20. 

In restraint of marriAge, s. 26. 
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AGREEMENT — continued. 

\ In r^raint of trade, s. 27. « • 

In restraint of legal proceedings, s, 28. 

Void for uncertainty, s. 29. 

By way of wager, s. 30. 

To substitute a new contract, s. 62. 

To rescind or alter original contract, s. 62. 
For postponement of payment or delivery 
or both, s. 78. 

See Certainty f MaylCf Mmor, Natural Affec- 
tion, Object, Void Agreement. 

AGREEMENTS— 

When they are contracts, s. 10. 

ALTERATION— 

Of a contract, s. 62. 

Of partnership contract, s. 252. 
ALTERNATIVE PROMISE— 

By one branch is illegal, s. 58. 

ANNUITY— 

In consideration of sale of good-will, s. 244. 
ANNULMENT— ^ , 

Of partnership contract, s. 252. 

APPLICATION— 

For performance, ss. 48, 49. 

For delivery of goods sold, s. 93. 

To atop re-delivery of goods to bailor, s. 
167. 

To court to wind up partnership, s. 265. 

APPORTIONMENT - 
Of relief or comiiensation between bailor 
and bailee, s. 181. 

APPROPRIATION— 

Of payments, ss, .59 — 61. 

ARBITRATION— , • * 

Contract to refer dispijbes to, s. 28. * 

ASCERTAINED GOODS— 

S. 78. 

ASCERTAINMENT— 

Of thing contracted to be sold, s. 79. 

Of amount of price, s. 81. 

Of goods after date of contract, s. 82. 

Of goods by subsequent appropriation, s. 
83. 

Of goods by seller’s selection, s. 84. 
ASSENT— 

To appropriation of goods for purpose of 
agreement, s. 83. 

ASSENT— 

Of surety to composition, &c., with principal 
debtor, s. 135. 

Of creditor to misrepresentation, s. 142. 

ATTORNIES— 

Their liens, s. 171. 

Bill drawn by member of fim of, s. 251, 
ill. 6. 

AUCTION— 

Sale by, s. 86, ill. b. 

Separate sale of lots sold at, s. 122. 


AUTHORITY— 

Misuse of, s. 16. 

Of agent, express or infpUed, s. 186. 
Definition of express, s. 187. 

Definition of implied, s. 187. 

See Agent. 

BAIL-BOND— 

S. 7^ exp. 

BAILEE— 

'When finder of goods has responsibility of, 
8.71. 

Defined, s. 148. 

Delivery to, how made, s. 149. 

Care to be taken by. s. 151. 

"Wlicn not responsible for loss of thing 
bailed, s. 152. 

Iifaking unauthorized use of goods bailed, 
s. 154. 

Mixing with bailor’s consent his goods \^*ith 
goods of bailor, s. 155. 

Mixing without bailor’s consent when goods 
can be separated, s. 156. 

Mixing without bailor’s con.sent when goods 
cannot be separated, «. 157. 

May sue person wrongfully taking or injur- 
ing goods bailed, s. 180. 

BAILMENT— 

Defined, s. 148. 

By several joint owners, "s. 165. 

BAILOR- 
Defined, s. 148. 

To disclose faults in goods bailed, s. 150. 

His responsibility to bailee, s. 164. 

Without title* B. 166. ’ 

Mnj" sue person wrc^gfully taking or injur- 
ing goods bailed, s. 180. 

BANKERS- 
Their lien, s. 171. 

Money received by member of firm on its 
behalf and appropriated, s. 251, ill. c. 

BENEFIT— 

Received by party rescinding voidable con- 
tract, s. 64. 

Gained by agent dealing on his own account, 
B. 216. 

From transaction affecting partnership, 
B. 258. 

See Account, Advantage. 

BILL OF LADING— 

Cessation of right to stop a transit by as- 
signment of, s. 102. 

Pledge of, to secure advance made specifical- 
ly upon it, B. 103. 

Title conferrible by possessor of, s. 108, 
exp. 1. 

Pledged by possessor of, s. 178. 

Signed by captain without having received 
goods, B. 238, ill. b. 

BODILY DISTRESS— 

Undue influence in case of, s. 16, cl. 2. 
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BOND— 

For performance of public duty, liability 
on breach of condition of, s. 74. 

BORROWER— 

See Loan, 

BREACH- 
Of duty, B. 18, cl. 2. 

Of warranty, buyer’s right on, s. 117. 

Of warranty in respect of goods not ascer- 
tained or non-existent, buyer’s right on, 
B. 118. 

Of contract of sale, s. 120. 

BRITISH INDIA— 

Mistake as to law of, s. 21. 

BROKERS— 

See PoUcy-hrohors. 

BUSINESS— 

Agreement in restraint of, s. 27. 

Usual hours of, ss. 47, 48. 

See Good-wUlf Trade. 

BUYER— 

To bear loss when goods become his pro- 
perty, B. 36. 

CARE— 

To be taken by bailee, s. 151. 

CARRIAGE - 
Hire of unsafe, s. 160, ill.]^6. 

CARRIER— 

Delivery to, s. 91. 

Goods in transit while *In possession of, 
B. 100. V 

CERTAINTY— 

Required in agreements, s. 29. 

CHILD— 

Of deceased partner receiving annuity'^out 
of profits not a partner, s. 243. 

COERCION— 

Defined, s. 15. 

Consent to agreement caused by, s. 19. 
Liab’Htj^of person to whom payment or 
deiive^ has been made under, s. 72. 

See Jte-^ymeMy Retwrn. 

COLLATERAL EVENTS— 

S. 81. 

COLLATERAL SECURITY— 

Retainer of goods pledged as, s. 176. 

COMMISSION- 
Of agent, s. 221. 

COMMUNICATION— 

Of proposal, how made, s. 3. 

When complete, s. 4. 

Of an acceptance when complete, s. 4. 

Of revocation when complete, s. 4. 

Of resdseion of voidable contract, s. 66. 

W'lth principcd, s. 214. 


COMPENSATION— 

c For nop-performance of contract containing 
reciprocal promises, ss. 53, 54. 

For loss occasioned by failure to do a thing 
at or before a specified time, s. 55. 

For non-performance of act known to be 
impossible or unlawful, s. 56. 

By person receiving advantage under void 
agreement or contract becoming void, 
B. 65. 

By person enjoying benefit of non-gtatui- 
touB act, B. 70. 

For breach of contract, s. 73. 

For failure to discharge obligation resem- 
bling those created by contract, s. 73. 

For breach of contract in which a sum is 
named as payable in case of breach, s. 74. 

For non-fulfilment of contract rightfully 
rescinded, s. 75. 

For being prevented from rescinding con- 
tract, B. 108, excep. 3. 

For loss caused by breach of warranty, 
ss. 117, 118. 

For damage arising from goods bailed, s. 150. 

Fol- damage to goods bailed, s. 154. 

For loss caused by premature return of 
thing bailed gratuitously, s. 159. 

For loss, &c., of goods not duly returned, 
s. 161. 

For loss sustained by bailee owing to bailor’s 
want of title, s. 164. 

For trouble, &c., incurred by finder of 
goods, B. 168. 

Recovered in suit by bailee against wrong- 
doer, B. 180. 

For revocation by principal, s. 205. 

^r renunciation by agent, s. 205. 

direct consequences of agent’s neglect, 
&c., B. 212. • 

To agent for injury caused by a principal’s 
neglect, s. 225. 

For loss arising from neglect or fraud of 
co-partner, s. 250. 

For loss caused to firm by competing busi- 
ness carried on by partner, s. 259. 

See Apportionment, Promise. 

COMPETENCE— 

To contract, ss. 10, 11. 

COMPETENT PERSON— 

Employed to perform promise, s. 40. 

COMPETING BUSINESS— 

Carried on by partner, s. 259. 

COMPLETION— 

Of business of agency, s. 201. 

COMPOSITION— 

With prindpal debtor, when it dischargee 
surety, b.‘134. 

See Assent. 

COMPROMISE— 

By indemnity-holder, s. 125« 
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CONCEALMENT— 

S. 17, d. 2. • • 

When a fraud, s. 17. 

Of mine on vendor’s estate, s. 19, ill: d. 
Validity of guarantee obtained by, s. 143. 

Of material fact by agent, s. 215. 

CONCUBINAGE— 

Agreement to let to hire for, s. 23, ilL Tc. 
CONDITION— 

In life, necessaries suited to, s. 68. 

Precedent to acceptance, failure to fulfil, 
B. 6, cl. 3. 

CONDITIONS— 

Of a proposal, proposal accepted by per- 
formance of, 8. 8. 

Of bailment, ss. 153, 154. 

CONDUCT— 

Acquiescence in continuance of contract 
signified by, s. 39. 

CONFIDENCE— 

Misuse of, s. 16. • 

CONNIVANCE— 

S. 17. 

CONSENT— 

S. 10. 

Defined, s. 13, 

WTien free, s. 14. 

Caused by coercion or undue influence, s. 1 9. 
Caused by fraud or misrepresentation, a. 19. 
Of surety to vary teims of contract, s. 133. 
Of bailor to mixture of goods, ss. 155, 15d. 
Of partners to alter or annul partnership 
contract, s. 252. • * 

Of partners to change nature of business, 
s. 254, cl. 5. 

CONSIDERATION— 

For a promise defined, s. 2, cl. d. 

When lawful, s. 23. 

Inadequacy of, s. 25, exp. 2. 

For guarantee, s. 127. 

Not necessary to create an agency, s. 185. 

See Ahstinmcef Acce^ptance^ Valv/able C<ni8i>- 
deration. 

CONTINGENT CONTRACT— 

Defined, s. 31. 

Enforcement of, ss. 32, 33. 

VThere the contingency is an event happen- 
ing, B. 32. 

Where the contingency is an event not 
happening, s. 33. 

Where the contingency is the way in which 
a person will act, s. 34. 

Where the contingency is an event happen- 
ing within a fixed time, s. 35. 

Wliere the contingency is an .event not hap- 
pening within a fixed time, §. 35. 

Where the contingency is the happening of 
an impossible event, s. 36. 

CONTINUANCE OF CONTRACT— 
Acquiescence in, s. 39. 


CONTINUINa GUABANTEfi— 

S. 129. 

Revocation of, by notile, s. 130. 

Revocation of, by surety’s death, s. 131. 
Revoked by change in firm, s. 260. 

CONTRACT— 

Incidents of, saved, s. 1. 

Defined, s. 2, cl. h. 

Competence to enter into, ss. 10, 11, 12. 

Made in lucid interv^al, s. 12. . 

When voidable, s. 19. 

To refer to arbitration, s. 28, excep. 1. 
Contingent on an impossible event, ss. 32, 
34, 35, 36. 

Acquiescence in continuance of, s. 39. 
Performance of, ss. 40 — 50. 

Compensation for breach of, ss. 53, 54, 73, 

74 . 

W’'hen rendered void by illness, s. 66, ill. e. 
Alteration or rescission of a, s. 62. 
Obligations resembling those created by, 
ss. 68—72. 

With Government, s. 74. 

To sell future crops, s. 87, ills, h and c. 

To sell stolen property, s. 108, ill. a. 

Entered into through an agent, enforcement 
of, s. 226. 

Made by agent for foreign merchant, s. 230. 
See Agreement^ Bailment^ Communication^ 
Compensation, Cosurety, Bamouge, Deli- 
rium, Discharge, DisqualUcation, Drunk- 
enness, Guarantee, Indemnity, Injury, In- 
sanity, Knowledge, Lunatic, Partnership, 
Restos'ation, SpeciHc Performance, Void 
Contract, Voidable Contract, Writing, 

CONTKIBUTKJlir— / 

When one joint promisor may compel, s. 43. 
Sharing loss by default in, s. 43. 

Of partners towards losses of partnership, 
s. 254, cl. 2. 

CONVERSION— 

Of proposal into promise, s. 7. 

COSTS— 

Of indemnity-holder, s. 125. 

CO-SURETY— 

Effect of releasing, s. 138. 

Guarantee on contract that creditor shall 
not act upon it until another person join- 
ed as co-surety, s. 144. 

CO-SURETIES— 

Liable to contribute equally, s. 146. 

Their liability when bound in different suzn^ 
B. 147. 

CREDIT— 

Sale on, s. 78, ills, c and d, 

CREDITOR— 

Defined, s. 126. 

CREDITORS— 

Of firm, liability of iucomixig partner to, a. 
249. 
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CEIMINAL act::- 

Kon-liability of employer of'agent to do a, 
8. 224. ‘ ^ 

CROPS— 

Contract to sell future, s. 87, ills. & and c. 

CUSTOM— 

Warranty of goodness or quality be es- 
tablished by implied, s. 110. 

When agent to conduct priucipars business 
according to, s. 211. 

Of trade saved, s. 1. 

To employ sub-agents, s. 190. 

DAMAGE— 

Caused by non-fulfilment of contract, s. 75. 
To goods, when buyer bears loss from, s. 86. 
To goods bailed, s. 152. 

See Compensation, Injury, 

DEATH— 

Of proposer, effect of, s. 6, cl. 4. 

Efiect of ignorance of, s. 20, ills, h and e. 

Of surety revokes continuing guarantee, 
s. 131. 

Of bailor or bailee ends gratuitous bailment, 
s. 162. 

Of principal or agent, s. 201. 

Agent’s duty on termination of agency by 
principal’s, s. 209. 

Of one partner dissolves the partnership, s. 

253, cl. 10. 

DEBTS— 

Of partnership, payment of, s. 262i 
Of partners, payment of, b.,262. 

DECEASED PARTNER— 

Non-liability of estate of, for subsequent 
obligations of. firm, s. 262. 

See Representative, 

DECEIT— 

S. 17. 

Of differences as to partnership matters, s. 

254, d. 5. 

DEFErTSr- 

See 'Attest Defects, 

DELIRIUM— 

Inability to contract during, s. 12. 

DELIVERY— 

S. 78. 

Of goods sold, how made, s. 90. 

To wharfinger or carrier, s. 91. 

' Of goods sold, time of, s. 93. 

Possessor of goods may become a bailee 
without, B. 148. 

To bailee how made, s. 149. 
DENOMINATION— 

Warranty on sale of goods as being of a 
certain, s. 113. ! 

DEPOSITARY— 

. Notice to, B. 104. 

Notice of seller’s claim to, s. 104.. 


DESTRUCTION- 

Of goods, when buyer bears loss from, s. 86. 
Of goods bailed, s. 152. 

Of goods bailed and not duly returned, 
bailee’s responsibility for, s. 161. 

DETERIORATION— 

Of thing bailed, s. 152. 

Of goods bailed and not duly returned, 
bailee’s responsibility for, s. 161. 

DEVOLUTION— 

Of joint liabilities, s. 42. . 

Of joint rights, s. 45. 

DILIGENCE— 

Required from agent, s. 212. 

Required from partner, s. 254, cl. 4. 

DISABILITY— 

To perform promise, s. 39. 

DISBURSEMENTS— 

Of agept, s. 221. 

DISCHARGE— 

Of surety by variance in terms of contract, 
s. 133. 

By release or discharge of principal debtor, 
s. 134. 

Of principal debtor discharges surety, s. 
134. 

By creditor corresponding with, or giving 
time to, principal debtor, s. 136. 

Not when contract to give time is made 
with third person, s. 136. 

Of surety by creditor’s act or omission 
impairing surety’s eventual remedy, s. 139. 
Sen Composition. 

DISCLOSURE- » 

Of faults in goods bailed, s. 150. 

DISHONEST CONCEALMENT— 

From principal, s. 215. 

DISPENSING— 

With performance of promise, s. 63. 

DISPUTE— 

See Arbitration. 

DISQUALIFICATION— 

From contracting, s. 11. 

DISSOLUTION OF A PARTNERSHIP— 

By any member ceasing to be so, s. 253, 
cl. 7. 

By death of any partner, s. 253, cl. 10. 

By order of the court, s. 254. 

By prohibition of its business, s. 255^ 

Notice, of,. B. 264. 

DISTRESS— 

Undue influence in case of person whose 
mind is bnfeebled by, s. 16. 

DISTRICT JUDGE— 

His jurisdiction, to wind up partnership,, 
263, exp.. 
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DOCK-WARRANT- 

Title oonfenible by poBsessor e. 108, ^ 
escep 1 

Pledge by po<»sesBor of, s. 178. 

DRUNKENNESS— 

Inability to inaAe contract daring, s 12 

DUTIES— 

Of trade saved, s 1 

DUTT— 

See OUigcitiim, 

EARNEST— 

S. 78. 

ELECTION— 

To latify 01 disown acts, s 196 

EMERGENCY— 

Agent’s authority in, s 189. 

EXAMINATION— 

And trial of goods sold with warranty, 
s 118. , 

EXCESS— 

Of agent’s authority, ss 227, *228 • 

EXCLUSIVE LIABILITY— 

Of agent or piincipal, s 234. 

EXPEN’i^.S - 

Aiibing fiom dcUult of pawnor, «« 177. 
Incurred lu conducting agency, s. 217 

EXPIRY- 

Of term of partnei^lup, suL-sequent nght-^ 
and obligation-* ot piitiur, s 256. 

EXPRESS PROMISE— 

S. 9. 

EXPRESS WARIUNTY - 
Of quality, s 116 

EXPULSION— 

Of a poi-tuci, s. 253, cl 9 
EXTENSION— 

Of time ioi perfoimance of piomi-e, s 63 

EXTRAORDINARY EXPENSES— 

S 176. 

Partnerbhi{«, s 266 
Risk s 150 

FACTORS— 

Their hen, s. 171. 

FAULTS— 

In goods bailed, s. 150. 

FINDER OF GOODS— 

Responsibility of, s. 71. 

His lights as agambt their owner, s. 168. 
When he may sell thing found, s. 169. 

FINISHING THING— 

Contracted to be sold, s 79. 

FIRM— 

Defined, s. 239. 

Minor’s share liable for obligations of, s. 247. 
See Or§ditort, 


FORBEARANCE— 

Of creditor to « sue principal debtor, elfoot 
of, s. 1S7. <• 

FOREIGN LAW— 

Mistake as to, s 21. 

FOREIGN MERCHANT— 

Conti act made by agent for, p. 230. 

FRAUD»- 
JJk. ^med, 8 17 
Consent cAii‘-ed by, a 19 
Agrecipout foi divibiou of gains acquired by, 
s 2 1, ill. e 
Absence of, s 116. 

Goods or documents obtained by, s 178. 

Of sub agent, s 192 • 

Of agent effect of, s 238. 

Of co-partnei, s 250 
See Jrf, Afjmt 

FRAUDULENT ACT— 

Or omission, s 17 cl. 6 

FR ^UDI^LENT CONSIDER \ r \ - 
Oi obiCLt s 23 

FREE CONSENT— . 

S. 10. 

FURNITURE— 

Acneemeut toi «ale of 

GAMING - 
S DO 

GAMBLING H()T^S’ 

A gi cement uo seP 
57 ill 

GENERAL LIEN— 

S 171 

GIFTS - 

Validitj of, ‘love 1 e\p 1 

GODOAVN - 

Delia eii to puicln'^er of goods loked up 
in, b. 90, ill f 

GOOD EAITIT— 
s los, ( \p 1 

Act done by agent ii s 228. 

GOOD W ILL— 

Ag» cement not to cmy on husinesi on sole 
of, B 27, excep. 1 

GOODS— 

Dehued, 76 

Respoii'^ibility of findci of , «! 71. 
GOVERNMENT— 

Bond gi\en by order of, s. 74. 

Contiact with, s 74, exp 
GRATUITOUS BAILMENT— 

Terminated death ot bailor or bailee 

B 162. 

See Loan, 

GROSS MISCONDUCT— 

Of Y<^rtnei, s. 245, cl. 6. 

GUARANTEE— 

Contract of, defined, s. 126. 


8 




^ ,-Bailii^t for, s. 1^0^ ^2. 

BOBSB- ** 

Ltoai^ of vicioiu^ s. 150, ill. a. 

HORSE-RAGING— . 

, Agreements connected with, s. 30. 

HOUSE AND FURNITURE— « 

’ Agreement for sale of, s. 85, ill. 

HUSBAND AND mFE— 

See LunatiCf Ma/rriage, 

ILLEGAL CONSIDERATION— 

Or object, s. 23. 

: ILLEGAL THINGS— 

Contract containing promises to perform, s. 
67. 

ILLNESS— 

Undue mflnence in case of, s. 16, cl. 2. 
Contract when rendered void by, s. 56, ill. e. 

IMMORALTTY-- 

Of consideration or object of an agreement, 
B. 23. ‘ 


IMMOVEABLE PROPERTY— 

Transfer of ownership of moveable property 
when sold with, s. 85. 

‘ IMPAIRING REMEDY— 

Of surety against principal debtor, s. 139. 

IMPLIED PROMISE— 

S. 9. 

In contract of guarantee, s. 145. ^ 

, IMPOSSIBLE ACT— 

Agre^ent to do, s. 66. 1 

Impossible eveniv 

Contract contingent on, bb. 32,* 34, 36, 36. 

INADEQUACY- 
Of consideration, a 25, ezp. 2. 

INCAPACITY— 

Of partner, b. 264, cL A 

INCIDBNTS— 

^f'^Of c^racts Bayed, a. I.‘ 

fNCdlPhlNIENCE— 

'.^CauBj^ by non-performan^j s. 73. 

nfOORPOBATED PARTNERSHIPS— 


inqm^e- . 

, Fn^^oods bailed, s. 163. 

ISDeIqIiTY-:^ . 

; iCoati^t of, i 124. 

' promisee in contract s 125. 

^ Qf .surety, s. 145. 

To ^igf^t consequences of lawful act, 

' MalaBt consequences acts done 

'' ' 


IKDUJIBMENT— 

Of age^ or principal to act on belief 
prini^al or agent will be ezcLumvely 
Ikble, s. 

Of third persons to believe that acts w^ 
within scope of ag^t’s authority, B,'23t. 

INFORM ATION- 

Cbtained by agent, consequences of, s. 229. 
To be given to partner or his representatives, 
8. 257. 

INJURY— 

To person or property, consideration 'or 
object of contract involving, a. 23. 

To goods when buyer bears loss from, s. 86. 

INSANITY— 

Of proposer, effect of, s. 6, cl. 4. 

Of person who has contracted to marry, 
s. 56. 

Of principal or agent, s. 201. 

Agent’s duty on termination of agency by 
prinsipal’s, s. 209. 

Of partner, s. 264, cl. 1. 

See Lucid interval, Lunatic. 

INSOLVENCY— 

Of buyer before delivery of goods, s. 96. 

Of buyer, stoppage of goods in transit to, 
8. 99. ^ 

Of principal, s. 201. 

Of partner, s. 254, cl. 2. 

INSTALMENTS— 

Payment by, s. 79, ill. 

INSTRUCTIONS— 

Of principal, agent’s duty to obtain, s. 214. 
INTENTION— 

Of performance, .nromise made without, s. 
17, cl. 3. 

INTEREST— 

Pawnee’s right to retain goods pledged for, 
B. 173. 

Ratification implied by acceptance of, s. 
197, ill 6. 

On loan to trader at rate varying with 
profits, B. 240. 

INTRODUCTION— 

Of a new partner, s. 253, cl. 6. 

JOINT BAILORS— 

S. 166. . 

JOINT DEBTS— 

Of partnerships s. 262. 

JOINT LIABILITIESr- 
Devolution of, s. 42. 

JOINT OWNER— 

Sale of goods by one, s. 108, ezp.* 2. 

JOINT OT^jJeRS— 

Bailment by one of several, s. 165. 

JOINT PBQMIBEES— ^ 

"Effect o| ofifer toc^e ci several, 
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JOISPT HtOMISOBS— 

Def^rolulion of their habiUties^ b.42 * 

When one may be compelled to perform, 
B 43 

When one may compel contribution, b 48 
Effect of releasing, one, b 44 

JOINT EIGHTS— 

Devolution of b 45 
JOINT STOCK COMPANIES— 

S 266. 

KNOWLEDGE— 

Of proposer s death or insanity, s 6, cL 4 
Of loss or damage likely to arise from 
breach of contract^ s 78 

LAPSE— 

Of time prescribed m proposal for accept- 
ance, s 6, d 2 

LATENT DEFECTS— 

Seller when not responsible for, s 116 

LAW— 

Effect of mistake as to, s 21 * 

Consideration oi object foi bidden bj^ s 23 
Partnership busmess prohibited by, s 255 

LAWFUL— 

Consideiat on, s 10 
Object, 8 10 
Debt, s 60 

Charges of finder, a 169 
Custody of goods, s 178 
Thing which may be done by agent, s 188 

LEGAL— 

Proceedings, agreement m restramt of, s 28 
Set of promises to do things which aie, s 57 
Branch of altematne pi omise, s 58 • 

Tiansfer of partners mteiest, s 254f d 3 

LENDER— • 

Not a paitner by advancmg money for share 
of profits, B 240 • • 

LIABILITY— 

Of surety, s 128 
Of co sureties, s 146 

LIEN— 

Of seller of goods, s 95 
Where pajnneut ib to be made at a future 
day, but no time is fixed for dcliveiy, s 96 
Of seller wheie payment is to be mode at 
future day, and buyer allows goods to re 
mam m sellei s possession, s 97 
Of seller agamst subsequent buyer, s 98 
Of findei of goods, s 168. 

Of bailee, s 170 

Of bankers, factors, wharfingers, attorneys, 
and poli(^, brokers, s 171 
Of agent, s 221. 

LIMITATION— 

Promise to pi^ debt barred l>y, s 25, cl 8 
Appropnalaon to payment o( debt barred 
88. 60, 61. 

LIMITED INTEREST— 

Pledge by peteon havmg, e. 179 


LIMITED LIABILITY— * 

Partnership with, s 266 g 

LIQUIDATED DAMAGES— 

S 74 

LOAN— 

Of horse which lender knoT^ to be vicunu, 

B 150, ill a 
Of tj^iug for use s 159 
To trader on coiitiact that lendei shall share 
profits, 8 240 

LOCAL EXTENT - 
S 1 

LOSS— 

Ansing from jomt promisor's failure to con- 
tribute to peif )im ince, s 13 
Partnership busiue'»a cained on at a, s 54, 
cl 6 s 254 cl 6 
On If sale borne by bujei, s 107 
•Caubed bj b’-cach of wairantj, s 117 
Of goods bxilel s 152 
Of goods b lued xud not returned at proper 
time ballet s re p ji'sibility foi, s 161 
Sustained by agent b mibconduct, a 211 

LUCID INTERVAL- * 

Conti act made in, s 12 

LUNATIC— 

May contract duimg lucid interval, s 12 
Reimbursement of per&on supply mg ueces 
sanes to s Cb, ill a 

Reimbursement c f person supplying neces 
sanes to wife and childieu of, s 69, ill b 
Cannot be a pnncipal, s 183 
May bg an agent s 184 
See Insanity, Lucid Inteival, Mairiage 

MAGIC— • 

Agieement to dibCover treasure by, s 56, 
ill a 

MAJORITY— 

Age of , 8 11 

S^e to daughtei on attaining, s 17, ill b 

MAKING THING— 

Contracted to be sold, s 79 

MANAGEMENT— 

Of partucislup business, s 254, cl 8 

MANNER— 

Of expressmg acceptance, s 7 
Of performing piomise, s 60 

MARRIAGE— 

Agreement in restramt of, s 26 
Lunacy of person conti acting, s 56, lU 6. 

MATERIAL CIRCUMSTANCE— 

Ss 143,216 ^ 

MATERIAL PART OP THE TRANSAC- 
TION— 

S 142. 

I MATERIALLY DEFECTIVE KNOW- 
LEDGE— 

1 S 198. 



WLi \^- 

5 . 79. 

»i|Bq>tj^Dm:ttfi«fli- 

^ ITnduiSi liitlietico in case of, b/ 16, cl. 2.' 

> ^ A^freesseat in zestmint to maniage^of, a. 26. 
. jmnct be a pnncipal, a. 183. 

• iBDay be ail ageni^ a. 184. ^ « 

mm>B. PABTKER— 

Kot mmonally liable, a. 247. 

Hia liability on attaining majority, a. 248. 

inscoKuncT— 

CSomi^naation for consequences' of agent’s, 
a. 212. 

Agent guilty of, a. 220 
m J^fisconduct. 

jOSl^EADINGh- 

6. 18,0L2 

mSREPRCSENTATION— 

Defined, a. 18. 

Consent caused by, s. 19. 

Inralidity of guarantee obtained by, s 142. 
Of agent, effect of^ s. 238. 

MISTAKE- 

Aa to substance ^of' subject of agreement, 
a. 18, cl 3. 

' Bendering an agreement void, s. 20. 

Ab to la^ in foice in British India, s. 21. 

Aa to law not in* force in Biitibh India, s. 21 
(looda left b^, s 70, ill a, 

Besponsibility of person to whom payment 
or delivery has been made by, s.,72. 

See Me-^yment, Jletum. 

ItJXTUBE— : 

Of bailor’s goods with bailee’s goods, ss. 155, 
156, 157. 

MOVEABLE PROPERTY— 
a 76. 

Afig^ment‘’for sale of immoveable and, 
a 85, • 

Soe Goods. 

IBSa ajpbement to exercise influence, a. 28, 
AEFECTION— 

jA^Psement made on account of, a. 25, cl 2. 
.RI!E^3 — ^ 

to persons incapable of contract- 

68. 

to one person whom an incapa- 
tS le^y bound to suppoit^ 


max 
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lU»IiSCT— «on«iiMMl 
* Oompem^tioQ for oonaequenoae nC 
a, 212. 

Compensation for in jury caused by princlpal’a, 

a. 225. 

Of co-partner, a. 250. 

NEGOTIABLE INSTRUMENT— 

Endorsed in blank, unauthorized sale by 
agent of, s. 237, ill. 5. 

NON-EXISTENT GOODS— 

Contract for sale of, s. 87. 

NOTICE— 

Of revocation by proposal, s. 6, cl. 1. 

Of intention to claim compensation for non- 
periormance of promise at rimeagreed, 
8. 55. 

Of aeller’s claim to stop in transit, s. 104. 

To whom given, s. 105, 

To buyer of intention to re-sell, s. 107. 

Of intention to claim compensation for loss 
caus.€d by breach of warianty, s 118. 

Of le^ ocatiou of continuing guarantee, s. 130. 
Of 1 <; voc ition or i enunciation of agency, s. 206. 
Of agent’s w<uit of skill, s. 212. 

To agent, consequences of, s 229 
Of repudiation of paitnerslup, s 248. 

Of restriction on power of a partner, s. 251, 
excep 

Of dissolution of partueiship, s 264. 
OBJECT— 

Of an agreement when lawful, s. 28. 
OBLIGATION— 

Ilesemblmg those created by contract, 
ss. 68—72. 

Oopipeu nation for breach of, s. 73. 

Of 'bailor to disclose faults in goods bailed, 

b. 150. ^ ^ 

Of bailee to return or deliver, s. 160. 

Aribing ^om agent’s ac^ consequences of, 
B. 226. 

OFFENCE— 

Committed by person in possession of goods, 
or those whom he represents, s. 108 
Goods or documents obtained by, s. 178. 

OFFERr— 

To perform promise, s. 87. 

Conditions which it must fulfll, s. 38. 

To one of several joint promisees, s. 88. 

OLD AGE— 

Undue influence in case of, a. 16, oL 2. 
OMISSION— 

Specially declared to be fraudulent, a. 17 
cl 5. 

ORAL GUARANTEE— 

S 126. 

ORDERr- 

Of peiformiug reciprocal piomlsaa, «. 58L 
To warehouseman to trauafer 
chaaer, a. 99, ill. «. , 

For deliveiyv e* 168, ^ ^ 

F<^dehvuiy>|ii6dgebype«i^^ IM. 
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CUSTOH*-- 

Of 

OEDmAKT DILIGENCE— 

8. 19, ezoep. 

OEDINARt PRUDENCE— 

88. 151, 189, 195. 

OWNERSHIP— 

Ss. 77, 79, 87. 

See AdcnowUdjmewt. 

PAPERS— 

Agent’s lien on, s. 221. 

See Propeniiy, 

PART-DELIVERY— 

S. 78. 

Effect of, s. 92. 

PARTIAL EXERCISE— 

Of agent’s authority, s. 204. 

PAETICULAE PUEPOSE— * 

Absence of implied warranty of fitness for, 
B. 116. 

PARTICULAR LIEN— 

Of bailee, b. 170. 

PARTNER— 

Reaponsibility of peisoii leading another to 
suppose him a, s. 245. 

Liability of person permitting himself to be 
represented as, s. 246. 
liable for paitueiship debts, s. 249. 

Liable for neglect or fraud of co-partner, s. 
260. 

His person to bind co-partners, s. 25 L* 

PARTNERS— • 

May agree not to carry on business after 
dibsoliitiou, s. 27, excep. 2. ^ • 

May agree not to carry on uon-partiiership 
business during partnership, s. 27, excep. 
3 . 

Are joint owners of partnership property, s. 
253, d. 1. 

To share equally in the profits, s. 253, cl. 2. 
To contribute equally towaids the losses, s. 
253, cl. 2. 

Thdr consent to change nature of business, 
0. 253, cL 5. 

Their conBont to introduction of a new 
partner, s. 253, cl. 6. 

Their consent to the retirement of a partner, 
8. 253, cl. 9. 

Their mutual duties, s. 257. 

Kon-Uability for subsequent obligation of 
estate o£ deceased, s. 261. 

PAMTNERSHIP— 

Defined, s. 239, 

Contract, annulment or alteration of, s. 252. 
lnK>pei!ty defined, e* 253, d. !« 

^PJOBT-PAYMENT- 


PAWNEE— ‘ 

Defined, s. 172. 

His i^ht of retainer, ss. 173, 174. 

His right as to extraordinary A 

175. M 
His right where pawnor makes deleqilA 

176. s, 
PAWNOB-- 

Defiffed, s. 172. , 

Making default, s. 176. 

His right to redeem, s. 177. 

Pledging goods in which he has alienated^ 
interest, s. 179. 

PAYMENT— . ' 

S. 78. ^ 

By tiansfer from one account to another, e. 
50, ill. a. 

By set-off, s. 50, ill. 6. 

^ By delivery i>f goods, s. 60, ilL c. 

By posting letter containing note, s. 50, ill. 
d. 

Appropriation of, ss. 59, 60, 61. 

By mistake or undue coercion, s. 72. 

To agent Vhen due, s. 219. 

See J.p 2 irojjrtatiun. * 

PENAL CODE— 

Act foibidden by, s. 15. 

S. 294 vi\ea, s. 30. 

PERFORMANCE— 

Of conditions of i)ropo8al, s. 8. ^ ' 

Of \t>idablc coiitiact, s. 19. 

01 coutiacts. S3. 40 — 60. 

When piomisor must himself perform, s. 
40. • 

When promisor or his representatives maj^ 
employ another to perfoim, s. 40. 

Effect of acceptiugrfiom thi^ person, s. 41. 
By joint iiromisoi-a, s. 42. 

By one of several joint promisors, s. 43. 

PERFORMANCE— 

Of promise, ss. 46 — 60. 

Of reciprocal promises, ss. 61 — 6. 

Dispensing with or remitting, s. 63. 

Not of contract rescinded or altered, ot for 
which another has been substituted, s. 62. 
Bee Afctjptaiice, Application, 

PERISHABLE GOODS— 

S, 169. 

PLACE— 

For performance of promise, s. 47. 

For perfoimauce of promise where no plaoe 
fixed for performance, s. 49. 

Of delivery of goods sold, s. 94. ‘ . 

Of deli\ ery of goods contiuoted to be sold, 

B, 94. 

PLEDGE— 

Defined, s. 172. 

Of bill of lading to secure spedftc advaaaeiL 

B. 108. 

POLICY— 

See PvhUc Policy, 

Brokers, their lien^ b. 171. 
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>. • 

POLTOAMT— 

a M, m. «. 

POSSESSION— * 

Contract to sell and deliver at future day, 
goods not in seller’s, s. 88. 

See Tmcfe. 

POST— 

Communication of proposal by, s. 4,«ilL a. 
Communication' of acceptance by, s. 4, ill. 

B. 5, iU. 

POSTPONEMENT— 

Of payment, s. 78. 

Of delivery, s. 78. 

Of payment and delivery, s. 78. 

PRESUMPTION— 

That person in possession had no right to 
sell goods, B. 108. 

In case of advances by pawnee, s. 174. t 
In case of pledge by possessor of goods, s. 178. 
Of existence of contract enabling agent to 
personally enforce contracts, s. 230. 

PRETENDED BIDDINGS— 

S. 123. 

PRETENDED AGENT— 

Liability of, s. 235. 

Not entitled to performance of contract, 
B. 236. 

PRICE— 

Ascertainment of, s. 81. 

Not fixed by contract, determination of, s. 89. 
Lien for, ss. 95, 96, 97, 98. 

PRINCIPAL— 

Defined, s. 182. 

Who may be, s. 183. 

Notice to, of right to ^p, s. 105. 

When he may revoke agent’s authority, 
SB. 202, 203. 

How far he may revoke authority partly 
exercised, s. 204. 

Howfar bound when agent exceeds authority, 
B. 227. 

Nc>t bound when excess of agent’s authority 
i'' u<|i* separable, s. 228. 

Ii lucing belief that agent’s unauthorized 
acts were authorized, s. 237. 

Debtor defined, s. 126. 

Surety may recover payments on behalf of, 
B. 43, exp. 

PROFESSION— 

Agreement restraining exercise of, s. 27. 

PROFIT— 

On resale, seller entitled to, s. 107. 

From goods bailed, s. 163. 

Gained by agent’s misconduct, s. 211. 

Of business, receipt of portion of, in con- 
sideration of sale of good-will, s. 244. 
Made in business carried on by partner, and 
interfering with that of firm, s. 259. 

PROHIBITION—. 

. Of pai^toership business s. 255. 


PROMISE— 

*■ Defined# s. 2, cl. b. 

Consideration for, s. 2, d. d. 

When express, s. 9. 

When implied, s. 9. 

Made without intention of performance, 
s. 17, cl. 3. 

To compensate for something done for pro- 
misor, B. 25, cl. 2. 

To pay debt barred by limitation, s. 25. 
Time for performing, where no time specified, 
and no application to be made, s. 46. 

Time for pejformiiig where time specified, 
but no application to be made, s. 46. 

Place for perfoiming, ss. 47, 49. 

Application for performance of, s. 48. 
Alternative, s. 58. 

Extension of time for performing, s. 63. 

To give time to principal debtor, s. 136. 

See AcceptancCf Disability, Implied Promise, 
Peifor^natice, Proposal, Reciprocal Promises, 
Satisfaction. 

PROMISEE— 

Defined, s. 2, cl. c. 

May disi>ense with or remit performance of 
promise, s. 63. 

May extend time for performance of promise, 
s. 63. 

May accept satisfaction instead of perform- 
ance of promise, s. 63. 

Neglecting or refusing reasonable facilities 
for performance of pi-omise, s. 67. 

In contract of indemnity, his rights, s. 125. 

PROMISOR— 
iPefined, s. 2, cl. c, 

PROi’ER PLACE— 

For making offer of performance, s. 38. 

For applying for performance, s. 48. 

PROPER TIME— 

For making offer of performance, s. 38. 

For applying for performance, s. 48. 

PROPER ACCOUNTS— 

S. 213. 

PROPERTY— 

In goods sold, when it passes, 78. 

Of principal, agent’s lien on, s. 211. 

PROPOSAL— 

Accepted by performing conditions receiving 
consideration, s. 8. 

When made, s. 2, ch a. 

When accepted becomes a promise, s. 2, cl. 6. 
When communicated, s. 3. '' 

When accepted, s. 3. 

When revoked, s. 3. 

Communication of, when complete, s. 4. 
Revocation of, s. 5. 

How revok^, s. 6. 

How convei^d into a promise, s. 7.' 

See Acceptance. 

prosecution— ■ ‘ 

Agreement to drop, s. 23, ill. /. 
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PROVISIONS- 

Wairanty on sale of, b. 111. « • 

PUBLIC DUTY— 

Bond for performance of, b. 74. 

PUBLIC NOTICE— 

Of repudiation of partnership, s. 248. 

Of dissolution of partnership, s. 264. 

PUBLIC POLICY— 

Consideration or object of agreement op- 
posed to, B. 23. 

PUBLIC SERVICE— 

Agreement to obtain employment in, b. 23 
ill. /. 

PUFFERS— 

Auction-sale rendered voidable by employ 
ment of, b. 123. 

RATIFICATION— 

Effect of, s. 196. 

May be express or implied, s. 197. 
Knowledge requisite to valid, s. 198. 

Of unauthorized act forming part 7)f trans- 
action, s 199. . 

Of unauthorized act which if done with 
authoritj^ vould have subjected a tliiid 
person to damages, h. 200. 

RATIONAL JUDGMENT— 

S. 12. 

READINESS— 

To peiform reciprocal promise, s. 61. 

REASONABLE—,. 

Compensation, ft 7 4, 

Diligence, ss. 66, 105, 169, 212, 214. , 

Facilities for performance ot promise, *8* 67. 
Limits within which to carry on business, 
B. 27. 

Manner, b. 7, cl. 2. 

Notice, ss. 176, 206. • • 

Opportunity, s. 38, cl. 2 and cl. 3. 

Place, s. 49. 

Presumption, s. 108, exp , and s. 178. 

Price, B. 89. 

Steps to protect principal’s interest, s. 209. 
Time for accepting pioposal, s. 6. 

Time for reselling, s. 107. 

Time for examining and trying goods sold 
with warranty, s. 118. 


RE-DELIVERY— 

To bailor without title, b. 166. 

REDEMPTION— • 

Of goods pledged, s. 177. 

REFUSAL— 

To accept offer of performance, s. 38. 

To perform promi^'C, s. 39. 

To perfonn promise wholly, s. 39. 

To give leasonable facilities for performance 
of promise, s. 67. 

To accept when goods not ordered are sent 
with goods oidered, s. 119. 

To accept goods sold, s. 120. 

To pay lawful charges of finder, b. 169. 

REGISTRATION— 

Of documents, law relating to, saved, s. 10. 
Of written agreement without consideration, 
s. 25, cl. 1. 

REGULATIONS— 

Saved, s. 1. 

REIMBURSEMENT— 

Of person supplj ing necessaries to incapa- 
ble person, to one v horn he is bound to 
suppoit, s. 68. * 

Of pel son paying money due by another, 
8. 69. 

RELEASE— 

Of one joint-promisjor, s. 44, 

Of principal debtor discharges surety, b. 
131. 

Of one co-surety, effect of, s. 138. 
REMISSION- 

Of peiformance of promise, s. 63. 

REMOTE LO^— 

Or damage, s. 73. ^ 

REMUNERATION— 

Partner not entitled to, s. 254, cl. 4. 

RENUNCIATION— 

Of agency, s. 201. 

Compen'sation for, s. 205. 

Notice of, s. 206. 

May be expressed or implied, s. 207. 
REPAYMENT— 

By person to whom money has been paid by 
mistake or under coeiciou, s. 72. 


RECIPROCAL PROMISES— 

Defined, s. 2, cl. /. 

Performance of, ss. 51 — 7. 

Where they are to be simultaneously per- 
formed, B. 61. 

Where the order of performance is expressly 
fixed, B. 62. 

Liability of party preventing performance 
of one, s. 63. 

RECOGNITION— 

Of title of subsequent buyer, s. 98. 

RECOGNIZANCE— 

8. 74, exp. 


REPEAL— 

Of enactments, s. 1. 

REPRESENTATIVES— 

Of promisor, when bound by promise, s. 37. 
Of promisor, when they may employ ano- 
ther to peiform promise, s. 40, 

Of deceased joint-promisors, s. 42. 

Of deceased joint-promisee, s. 45. 

Of deceased or insane principal, b. 209. 

Of deceased partner, property left in busi- 
ness by, 8. 241. 

Of partner may apply to court to wind up, 
8, 266. 
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BBFtfDIATIOK— 

Of ag^t*s trtuisactton on his own account, 
B 215 

Of partnership by minor, s 248 
BE-SALE— 

Of goods on buyer’s failure to perform, a 107 
BEISCISSION— 

Of a contiact, b 62 ^ , 

Of voidable contract, "a. 64 
Of voidable contract, communication or re 
vocation of, s 66 

Of contract, cc mpenaation to ptrbon ij 'ht 
^ fully rebcmding, a 76 
Of contract onfailuieof buyei to pij pri<c 
at tune fixed ? 1 21 

BESPONSIBILITY- 
Of agent for sub igeni ps 1^2 193 

BESTORAIION- 

By pel son re«>cind ng \oidable coutiact, 
B 64 

Of ad\ iiitigo uteived undti \oidagi».tu cut 
or cuuti let bccjiunig \ id ^ (>5 
Of goods lent giatiiitoublj, s 159 

RESTRAINT— 

Of m linage, a 26 
Exercise of ti ide &c , p 27 
Of legal proccedmgs s 28 

RETAINER- 

Of goods by seller s 96 
Agent’s nght of, a 21 7 

RETIREMENT— 

Of a pirtnei, a 253, els 8, 0 ^ 

RETIRING PARTNER— . 

Property left in bubiuess bj,* s 241 

RETURN— * 

By person to -whom an> thing Ins been de 
li\ered by mistake oi under coercion, 
B 72 

Of goods bailed, s 160 
REVENUE— 

Sale for aneais of, s 23, ill, t 

RBV'idtTION— 

Oi proposals and acceiitances, ss 3 and 5 
"When complfitelv communicated, b 4 
Of re&ciasion of voidable contract, s 6G 
Of authontyfB 201 
Compensation foi, b 205 
Notioeof, s 206 

May be expressed oi implied s 207 
Of ooniSnumg guarantee, s 260 
Of ctsttfcmuing guarantee by change m firm, 

6. m 

RBWABD— 

Einder ef goods may sue for, s 160 

BIGHT OF STOPPAGE— 

In eontuiuanoe of, s 101 I 

Cesmtioi) of, on aasigimient by btiaer of 

itewtng tittle, s 102. I 


RISK— 

« In sepa^ting goods ordered from goods not 
ordered, s 119 

F lults m goods bailed exposing bailee to, 
8 150 

SALE— 

Of good anil, s 27 
For illcgil purpose, s 57 
Defined, s 77 
How eftected, s 73 
On ciedit, s 78, ills c and d 
Of luimoveible and mo\ cable property, s 
85 

Of non existent goods, s 87 
I A one 3 * mt-owuer, p 108 
l»j simple s 112. 

Pie li of ctntiictof q 120 
Ly fnulcr of goods s 169 
Of tiling I led^ed, s 176 
See Ajjiltntim, AnttioUf Buyer, Cemcead- 
mtnt, JJdiieiy, Dtnovn nation, J)e^ti uction, 
lanHt, Lxamt iahon, Itnishinf, Gam. 
hhny hou^^ Insoh^ncy,Tatent D(ftit%Lten, 
Jos M(f/oiity VaJ in /fJloKftblc I^ioperty, 
Jk c fotmble InsU aments, Jaotiie, Oider, 
Pat t Payment Payment, Place, Possession, 
Po&tpnKmuit, Picsumption, Puce, Pioiit, 
Propctty, Paf/tis, RccojniUon, Refusal, 
Re hah, bhip, Wariaaty, Wtiyliment 

SAMPLE— 

Wiirinty on ««ile of goods by, s 112 

SATJSJ^ACTION— 

In^teid of ] eif >imance of promise, b 63. 

SrCURIlILS— ♦ 

buieti s nght to benefit of creditor’s, s 141 

sfVahatl DEJiirS— 

Of piituer, pajnuQjt of, s 262 

SEPARATE PROPERTY - 
Of i)‘fi flier, aiiplicition of, s 262 

' SEPARATION- 

Of g( odb ordered from goods not ordered, 

' s IP) 

SERVANT— 

Remunerated by ehaie of profits, not a 
partner, b 242 

SET OF PROMISES— 

S 2, cl e 

SET OFF— 

Perfonuance of promise by, s 50 

SHIP— 

To be ngged and fitted, sale of, s 80, ill. 
Putting goods sold on board purchaser’s, 
s 90, ill b 

Jomt owners of, not partners, s. 239, ill t 

SHORT TITLE— 

S 1 

SIGNATUI^b— 

Of promise to pay debt barred by l^ta- 
tion, 8 25 I 
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SIU1KCE-- 

When fnud, b 17, exp e * 

Guarantee obtained by keeping;, b 143 
See Ooneealfoent 
SKILL— 

Required from agents 8 212 
See Want of Skill 

SMUGGLED GOODS— 

Contract to deliver, s 68, ill. 

soLicrroBS-i 

Bill drawn without authonty by one of a 
firm of, B 26, ill 6 

SOUND MIND— 

S 12 

SPECIFIC PERFORMANCE— 

Of contract to refer to arbitration, s 28, 
excep 1 

SPECIFIED PURPOSE— 

Warranty on sale of goods ordered for a, 
B 114 

STAKES— 

Suit for, B 30. 

STATE— 

In which buyer ib to take goods. Bale where 
seller is to put mto, b 80 
STATUTES SAVED— 

S 1 

STOLEN PROPERTY— 

Purchase of, in good faith, s 108, ill a 

STOPPAGE IN TRANSIT— 

Sb 99 and 106 
Continuance of, s 101 
Cessation of, b 10? 

How effected, s 104 • 

Right of seUer on, s 106 
Re sale after, s 107 , 

STOPPAGE— 

Of re delivery of goods bailed, s^ 1^7 
SUB AGENT— 

When agent may employ, b 190 
Defined, b 191 

When he represents principal, b 192 
Agent’s responsibility for act of, s 192 
R^ponsible to agent, s 192 
When responsible to piincipal, b 192 
Appointed without authonty, b 193 
Termination of hiB authonty, b 210 

SUBSEQUENT ADVANCES— 

By pawnee, b 174 

SUBSTITUTION— 

Of one contract for another, s 62 

SUGGESTION— 

Of what IB not true, b 17, cl 1 
SUPPORT— 

Obligation to, B 68 

SURETY— 

Defined, a 126 
Lmbility of, b 128 

His nghtB on payment of performance, b. 


fw' 

SURETY— conemued 

Hib nght to benefit of creditors' BecunUee, 

8 141 

Hib nght agamst principal debtor, 8. 48, 
exp , a 146, 

TELEGRAM— 

Revocation of proposal or acceptance by, 

B 4, ill c 

TENDER— 

S 78 

TERMINATION— 

Of agency, b 201 

Of agency where agent has an mterest, 8. 
202 

Of agency when it takes effect, s 208 
By pnncipal b death or msanity, s 209 
Of Bub agent b authonty, s 210 

TIME— 

When disposal may be revoked, s 5 
When acceptance may be revoked, b 5 
Wlien proposal is revoked by lapse of, s 6, 
cl 2 

For performance, as 4§, 57, 48, 50 
Wheie no time specific and no apphcation 
to be made, s 46 

Where time is specified and no apphcation 
to be made, s 47 

Prescnbed or Banctioned by promisee, s 60 
Of the essence of the contract, s 55 
Failure to perform where time is essential, 

8 55 

I allure to perform where tune is not essen- 
tial, ^s 55 

Of payment am\ mg before dehvery of goods, 

B 9b J 

Failure to pay pnce at fixed, s 121 
To pnucipal debtor, surety when discharged 
by contract to give, s 135 
When surety not discharged, s 136 
For retirmg from partnership, a 254, ds 
8, 9 

TITLE— 

Given by seller of goods to buyer, a 108 
Seller when responsible for badnesa of, b. 
109 

TRADE— 

Saving of usages and cuBtoms of, b 1 
Agreement m restraint of, 8 27 
Custom of, B 110 

TRANSFER— 

Of ownership by sale, s 77 
To third person of partner’s mterest, s 254, 
cl 3 

TRANSIT— 

Goods when deemed to be m, b 100 

TRANSMISSION— 

Of oommumcation of revooataon, s 4 

TROUBLE— 

In eeparatmg goods ordered from goods not 
ordered, a 119 
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UNAUTHORIZED ACT— 

Batifioatiott oS, a. 199. 

UNCERTAIN FUTHftE EVENT— 

Contract contingeut on the happening o^ 
«. 82. , 

Contract contingent on the non-happening 
of, a. 88. 

UNCERTAINTY— , 

Agreements void for, s. 29. 

UNDISCLOSED PRINCIPAL— 

S. 230, d. 2. 

UNDISCLOSED AGENT— 

Rights of parties to contracts made by, s. 231. 

UNLAWFUL— 

Detaining of property, s. 15. 

Threatening to detain property, s. 15. 

Object or consideration, s. 23. 

Act, contract to do, s. 56. « 

UNDUE INFLUENCE— 

Defined, s. 16. 

UNDUE^^ONSENT— 

Caused by, s. 19. 

UNQUALIFIED ACCEPTANCE— 

S. 7. 

UNSOUNDNESS— 

S. 17, ill. a. 

USAGE OF TRADE— 

Saved, s. 1. 

USUAL COURSE— 

Of things, s. 73. 

USUAL HOURS— 

Of business, ss. 47, 48. 

VALUABLE CONSIDERATidN— 

S. 102, 

VALUE— 

Of subject-matter, erroneous opinion as to, 
s. 20. 


VARIANCE— 

In terms of contract, discharge of surety by, 
" S.188, 

VOr • AdREEMENT— 

Difined, s. 2, d. g, and s. 57. 

When consideration or object unlawful in 
part, s. 24. 

When made without consideration, s. 25. 


VOID CONTRACT— 

Define^ s. 2, d. j, 

VOIDABLE CONTRACT— 

Dafined^s. 2, d. i. 

Where consent is caused by coercion, Ac., 
C.19. 

When one party prevents the other from 
perfonning redprocal pronuse, s. 58. 

' OoinmunioatiQn or revocaAson or resdsdon 

tj, c. 06. 

Con^ucncw of resdsding, s. 64. 

of goods, by person possessing them 
, «nMt»s.l0e>eap.8. 


VOIDABLE CONTRACT— contiiincdL 
^ Contract«of bailment when a, s. 158. 
WAGER— 

Agreements by way of, s. 80. 

WANT OF SKILL— 

Compensation for oonsequenoes of agent’s, 
B. 212. 

Compensation for injury caused by prind- 
pal's, B. 225. 

WAR— 

Contract when rendered voia by dedaratioxk 
of, B. 56, ill. d. 

WAREHOUSE-KEEPER’S— 

Certificate, pledge by possessor of, s. 178. 
Certificate s. 108, exp. 1. 

WARRANT— 

For delivery, s. 108, exp. 1. 

Pledge by possessor of, s. 178. 

WARRANTY— 

Ss. 109—118. 

Established by custom of trade, s. 110. 

On sale* of provisions, s. 111. 

On s^Ie by sample, s. 112. 

On sale of goods as being of a certain deno^ 
mination, s. 113. 

On sale of goods ordered for a spedfied pur- 
pose, 8. 114. 

On sale of article of well-known ascertained 
kind, B. 115. 

WEIGHMENT— 

Sale of goods requiring, s. 81, ills. a. and h, 
WHARFINGER— 

Delivery to, s. 91. 

WHARFINGERS— 

TL^ir liens, s. 171. 

whae!fingee’s cbetificate— 

S. 108, exp. 1. * 

Pledge by possessor of, s. 178. 

WIDOWh.-. 

Of deceased partner receiving annuity out 
of profits not a partner, s. 243. 

WILFUL WRONG— 

S. 192. 

WINDING-UP— 

Private partnership, ss. 263, 265. 
WITNESSES— 

Saving of certain laws requiring, s. 10. 
WORDS— 

Proposal or acceptance made in, a. 9. 
Acquiescence in continuance of contract sig* 
nified by, s. 39. 

WRITING— 

Saving of certain laws requiring, s. 10. 
Agreement made in, s. 25. 

Contract to refer to arbitration ix^ s. 28^ 
excep. 2. 

Guarantee need not be in, s. 1261 

WRONG-DOERS— ' 

Suits by bailees or baHors against, s. 18(t 

WRONGFUL REFUSAL—, 

To accept goods sold, a, 120. . 





THE INDIAN OATHS’ ACT^ 

No. X OF 1875. 


[Received the Governor- General! s assent on the &th April 1873.]| 


AN ACT TO CONSOLIDATE THE LAW RELATING TO 
JUDICIAL OATHS, AND FOR OTHER PURPOSES. 

Whereas it is expedient Jto consolidate the law relating to judicial oaths,. 

affirmations, and declarations, and to repeal the law 
Preamble. relating* to official oaths, affirmations, and declara- 

tions ; It is hereby enacted as follows : — 

I. — Preliminary. 

Short title 1- Act may be called ‘‘The Indian Oaths’ 

Act, 1873:” 

It extends to the whole of British India, and, so far as regards subjects of 
Local extent. Her Majesty, to the territories of Native Princes and 

States in glliance with Her Majesty; 

Commencement. And it shall come iiito»iorce on the first day of 

• May 1873. • 

2. \_Repealed by Act XH, of 1873.3 

3. Nothing herein contaih^d applies to proceedings before Courts Martial, 
Saving of certain oaths or to oaths, affirmations, or declarations prescribed 

and affirmations. by any law which, under the provisions of the Indian . 

Councils’ Act, 1861, the Governor-General in Council has not power to repeal 

II. — Authority to administer Oaths and Affirmations. 

4. The following Courts and persons are authorized to administer, by 
Authority to administer themselves or by an officer empowered by them in 

oaths and affirmations. this behalf, oaths and affirmations in discharge of 

the duties or in exercise of the powers imposed or conferred upon them respec- 
tively by law : — 

(a.) All Courts and persons having by law or consent of parties authority 
to receive evidence ; 

(6.) The Commanding Officer of any military station occupied by troops 
in the service of Her Majesty : provided 

(1) that the oath or affirmation be administered within the limits of the 
station, and 

(2) that the oath or affirmation be such as a Justice of the Peace is oohit- 
petent to administer in British India. 
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in. — PERSONS BT WHOM OatHS OR AFFIRMATIONS MUST BE MADE. 

• ^ 

Oathfl or affirmations to be 5- Oaths or affirmations shall be made by the 
made by— following persons : — 

(a) all witnesses, that is to saf, all persons who may lawfully be 
witnesses: examined, or give, or be required to give, evidence by 

•or before any Court or person having by law or consent of parties authority to 
^examine such persons or to receive evidence : 

inteipreters: (b) interpreters of questions put to, and evi- 

dence pven by, witnesses : and 

jurors. ^ (c) jurors. 

I^othing herein contained shall render it lawful to administer, in a criminal 
proceeding, an oath or affirmation to the accused person, or necessary to admi- 
nister to the official interpreter of any Court, after he has entered on the execu- 
tion of the duties of his office, an oath or affirmation that he will faithfully dis- 
charge those duties. 

6 . Where the witness, interpreter, or juror, is a Hindu or Muhammadan, 
Affirmation by natives or or has an objection to making an oath, he shall, 

by persons objecting to oaths, instead of making *an oath, make an affirmation. 

In every other case the witness, interpi'eier, or juror, shall make an oath, 

IV. — Forms of Oaths and Affirmations. 

7. All oaths and affirmations made under section five shall be ad- 
Foims of oaths and affir- ministered according to such forms as the High 

mations. Court may from time to time prescribe.* 

And until any such forms are prescribed by the High Court, such oaths 
and affirmations shall be adrqinistered according to the forms now in use. 

Explanation. — As^ regards oaths apd aflirmalion-. administered in the 
Court of the Recorder 6f Raugoor and the. Court of Small Causes of Rangoon, 
the Recorder of Rangoon shall be deemed to bo the High Court wdthin the 
meaning of this section. 

• • 

8. If ftuy party to, or witness in, any judicial proceeding, offers to give 
Power of Court to tender evidence on oatli or solemn affirmation in any form 

tjertaiu oaiiis. common amongst, or held binding by, persons of the 

race or persuasion to which he belongs, and not repugnant to justice or decency, 
and ri d pnrj)orting to affect any third person, the Court may, if it thinks fit, 
notwitlist aiding anything hereinbefore contained, tender such oath or affirma- 
tion to him, 

9 . If any. party to any judicial proceeding offers to be bound by any such 

Court may ask party or solemn affirmation as is mentioned in section 

witness whether he ^will eight, if such oath or affirmation is made by the 
make oath proposed by op- other party to, or by any witness in, such proceeding, 
posite party. the Court may, if it thinks fit, ask such party or 

witness, or cause him to be asked, whether or not he will make the oath or 
affirmation : 

Provided that no party or witness shall he compelled to attend personally in 
Court solely for the puipose of answering such question. 

CaldUta Gazettey August 20, 1873, p. 984 ; N. W. P. Gazette. May $, 1873, p. 804 ; 
Panjdh GazetUy May 15, 1878, partiii, p. 209. 
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10. If such party or witness agrees to make such oath dr affirmation, 
Administration of oath if th^ Court ftiay proceed to administer it, or if it ia 
accepted. of such a nature that it may be mure conveniently 

made out of Court, the Court may issue a commission to any person to ad- 
minister it, and authorize him to take the evidence of the person to be sworn 
or affirmed, and return it to the Court. 

Evidence conclusive as H- ^he evidesce so given shall, as against 

against person oflering to be the person who offered to be bound as aforesaid, be 
bound. conclusive proof of the matter stated. 

12 . If the party or witness refuses to make the oath or solemn affirma- 

Procedure in case of refu- tion referred to in section eight, he shall not be com- 
eal to make oath. pelled to make it, but the Court shall record, as 

part of the proceedings, the nature of the oath or affirmation proposed, the 
facts that he was asked whether he would make it, and that he refused it, to- 
gether with any reason which he may assigp for his refusal. 

V.— Miscellaneous. 

13 . No omission* to take.any oath or make any affirmation, no sub- 
Proceedings and evidence stitution of any one for any otliei'of them, and no 

not invalidated by omission irregularity whatever in the form in which any one 
of oath or irregularity. of them is administered, shall invalidate any pro- 

ceeding or render inadmissible any evidence whatever, in or in respect of which 
such omission, substitution, or irregularity took place, or shall affect the obliga- 
tion of a witness to state the truth. 

14 . Every person giving evidence on any subject before any Court or 
Persons giving evidence person hereby anthor^ed to administer oaths and 

bound to state the truth. affirmations shall be bound to state the truth on 
smdi si\f>ject.| • 

15 . The Indian Penal Code, sections 178 and 181,^hall be construed as 
Amendment of Penal if, after the word oath/’ the words ‘‘ or affirm- 

Gode, sections 178 and 181. atioii” were inserted. 

16 . Subject to the provisions of sections three and five, no person ap- 
Official oaths abolished. pointed to any office sliall, before eiitei'ing on the 

execution of the duties of his office, be required to 
make any oath, or to make or subscribe any affirmation or declaration wdiatever. 


* This “ includes any omission, and is not limited to accidental or negligent omia- 
SLons.” Reg. y. JSeioa Bhogia^ 14 Beng. 294. 
t Sec. Act XLV of 1860, sec. 191. 






THE INDIAN MAJORITY ACT, 

No. IX OS' 1875, 

[Received the Govemor-OeneraV a assent on the 2nd March 1875.] 


AN ACT TO AMEND THE LAW RESPECTING 
THE AGE Of MAJORITY. 

W HERiiAs, in the casS of persons domiciled in British India, it is expe- 
iPreamble. diei>t to prolong the period of nonage, and to attain 

more uniformity and certainty respecting the age of 
majority than now exists ; It is hereby enacted as follows : — 

Short title. 1- This Act may be called “The Indian Major- 

ity Act, 1875 

It extends to the whole of British India, and, so far as regards subjects. 
Xiocal extent. of Her Majesty, to the dominions of Princes and 

States in India in alliance with Her Majesty ; 
Commencement and opera- and it shall come into force and have effect 

tion. , only on the expiation of three months from the 

pas|ifl^ thereof. * 

2. Nothingeherein contained shall affect — 

(a) the capacity of any person to act in the following matters (namely), — > . 
‘Marriage, Dower, Divorce; "and Adoption; 

{b) the religion or religious rites and usages of any class of Her Majesty's 
subjects in India; or 

(c) the capacity of any person who before this Act comes into force has 
attained majority under the law applicable to him. 

3. Subject as aforesaid, every minor of whose person or property a guar- , 

Age of majority of per- Ijeen or shall be appointed by any Court- 

«onB domiciled in Britiah of Justice, and every minor under the jurisdiction 
India. of any Court of Wards, shall, notwithstanding any- 

thing contained in the Indian Succession Act (No. X of 1865) or in any other- 
enactment, be deemed to have attained his majority when ho shall have com- 
pleted his age of twenty-one years and not before. 

Subject as aforesaid, every other person domiciled in British India shiili' 
be deemed to have attained his majority when he shall have completed his age- 
of eighteen years and not before. , v 

4. In computing* the age of any person, the day on which he was bociiC" 
■ Age of majority how com-* is to be included as a whole day, and he shidl h0 

puted. deemed to have attained majority, if he falls, 

the first paragraph of section three, at the beginning of the twenty-first 



THE INDIAN MIAJOHITT ACT, 




rersary of that 3ay, and if he falls within the second paragraph^ section 
three; at the beginning of the eighteenth anniyersarj^of that day. 

Illustrations, 

(a.) Z is bom in Brithdi India on the first day of January, 185& and has a Biitis]^ 
Indian domidle. A guardian of his person is appinted by a Court of Jus^^ Z attains ma- 
jority at the first moment of the first day of January 1871. ** ’ 

(5.) Z is bom in British India on the twenty-ninth day of Febmaty, 1852, and has a 
Brii^h Indian domicle. A guardian o^ his property is appointed by a Court of Justice. Z 
attains majority at the first moment of the twenty-eighth day of Febmary, 1873. 

(c.) Z is bom on the first day of January, 1850. He acquires a domicile in British 
India. No guardian is appointed of his person or property by any Court of Justice, nor 
is ho under the jurisdiction of any Court of Wards. Z attains majority at the first moment 
of the first day of January, 1868. 





THE SPECIFIC RELIEF ACT, 

No. I OF 1877^ 


^teceived the Governor-General’s assent on the 7th February 1877.] 

AN ACT TO DEFINE AND AMEND THE LAW RELATING TO 
CERTAIN KINDS OF SPECIFIC RELIEF. 


Whebeas it is expedient to define and amend the law relating to certain 


Pi*eamble, 


kinds of specific relief obtainable in civil suits ; it is 
hereby enacted as follows • 


Short title, 

Ijocal extent. 

Commencement, 
liepeal of enactments. 
Interpretation-clause, 

* obligation.’ 

‘trust.’ 

‘ ti’ustee. ' 


PART 1. 

Pheluiinary. 

# 

1. Tliis Act may be cajled “ The Specific Re- 
lief Act, *1877.” 

It extends to the whole of British India, except 
the Scheduled Districts as defined in Act No. XIV 
of 187*4. 

And it shall come into force on the first day of 
May 1877. 

2. On and from that day the Acts specified 
in the schedule hereto annexed shall be repealed to 
the extent mentioned in its third column. 

3- In this Act, unless there be something re- 
pugnant in the subject or context, — 

‘obligation’ includes every duty enforceable by 

law : 

‘ trust’ includes every species of express, implied, . 
or constructive fi,duciary ownership : 

‘ trustee’ includes every person holding, express- 
ly, by implication, or constructively, a fiduciary char- 
acter : : 


. Illustrations. 

(a.) ^'.bequeathe land to A, ‘not doubting that he will pay thereout an annuity of 
Bs. l^OOO to B lor hie life.* A accepts the bequest. A is a trustee, within the meaning of 
this Act, for B, to the extent of the annuity. 
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(h.) A is the legal, medical, or spiritual adviser of B. By availing himself^ of his 
situation aa such adviser, A gains some ^Skmiary a^^pmtage which might othennse have 
accrued to B. A ^ a trustee, for B, within ‘&e meaning of this Act, of such advantage. 

(c.) A, being B's banker, discloses for his own purpose the State of B's account. A is 
a trustee, within the meaning of this Act, for B, of the benefit gained by him by means of 
disclosure. 

(d.) A, the mortgagee of certain leaseholds, renews the lease in his own name. A is 
a trustee, within the meaning of this Act, of the renewed lease, for those interested in the 
original lease. • 

(e.) A, one of several partners, is employed to purchase goods for the firm. A, un- 
known to his co-partuers, supplies them, at the market-price, with goods previously bought 
by bimaelf when the price was lower, and thus makes a considerable profit. A is a trustee, 
for his co-partneis, withiu the meaning of this Act, of the profit so made. 

(f.) A, the manager of B’s indigo-factory, becomes agent for C, a vendor of indigo-seed, 
and receives, without B*s assent, commission on the seed purchased from C for the factory. 
A is a trustee, within the meaning of this Act, for £, of the commission so received. 

(g.) A buys certain land with notice thatB has already contracted to buy it. A is a 
trustee, within the meaning of this Act, for B, of the land so bought. 

(A.) A buys land from B, having notice that C is in occupation of the land. A omits 
to make any inquiry as to the nature of C*b interest therein. A is a trustee, within the 
meaning of this Act, for C, to the extent of that interest. 

• 

' Bettlement’ means any instrument (other than a will or codicil as defined 
, - ^ • by the Indian Succession Act) whereby the destina- 

tion or devolution of successive interests in move- 
able or immoveable property is disposed of or is agreed to be disposed of : 

And all words occurring in this Act, which are defined in the Indian Con- 
Words defined in Contract tract Act, 1872, shall be deemed to have the mean- 
Act. ings respectively assigned to them by that Act. 

Savings. 4- Except where it is herein otherwise ex- 

preisly enacted, nothing in tl^is Act shall be deemed — 

( ^) to give any right to relief in reypect of any agreement which is not a 
contract ; ^ ' 

(b) to depri \^0 any person of any right to relief, o^her than specific per- 
forn a 'ce, which he may have under any contract ; or 

(c) to aifcct the operation of the Indian Begistration Act on docu- 
ments. 

SjMcific relief how given. 5. Specific relief is given — 

'^a) by taking possession of certain property and delivering it to a claim- 
ant ; 

(6) by ordering a party to do tbe very act which he is under an obligation 
to do ; 

(c) by preventing a party from doing that which he is under an obliga- 
tion not to do ; 

{d) by determining and declaring the rights of parties otherwise than by 
an award of compensation ; or 

(s) 1:^ appointing a Beceiver. 

Fmuniive r^ef. 6. Specific relief granted under clause c of sec- 

tion 5 is called preventive relief. 

not granted to en- 7* Specific relief cannot be granted for the 
force penal law. mere purpose of enfordng a penal law. 
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PART II. 

« • 

OF SPECIFIC BELIEF. 

CHAPTER I. 

Of Rbcoverinq Possession of Pbopertt. 

(a.) Possession of Immoveable Propeiiy, 

Recovery of specific im- 8. A person entitled to the possession of 

moveable property. specific immoveable property may recover it in the 

manner prescribed by the Code of Civil Procedure. 

9. If any person is dispossessed without his consent of immoveable pro- 
Suit by person dispoaseas- perty otherwise than in due course of law, he or any 

ed of immoveable property. person claiming through him may, by suit instituted 
within six months from the date of the dispossession, recover possession there- 
of, notwithstanding any other title that may be set up in such suit. 

Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. 

No suit under this section shall be brought against the Government. 

No appeal shall lie from any order or decree passed in an^ suit institutid 
under this section, nor shall any review of any such order or decree be allowed. 

(6.) Possession of Moveable Property. 

10. A person entitled to the possession of specific moveable property 
Recovery of specific move- may recover the same in the manner prescribed by 

able property. the Code of Civil Procedure. 

Explanation 1. — A trustee may sue under this section for the possession of 
property to the beneficial interest in which the gerson for whom he is trustee is 

entitled. . 

Explanation 2. — A special of -temporary right to fhe present possession of 
property is sufficient to support a suit under tliio .sectiui.. 

• • lllnstratiom. 

(o.) A bequeathe land to B for his life, with remainder to C. A diea. B enters on 
the land, but C, without B’s consent, obtains possession of the title-dee is. B may recover 
them from C. 

(b.) 'A pledges certain jewels to B to secure, a loan. B disposes of them before he is 
entitled to do so. A, without having paid or tendered the amount of the loan, sues B for 
possession of the jewels. The suit should be dismissed, as A is not entitled to their posses- 
sion, whatever right he may have to secure their safe custody. 

(c.) A receives a letter addressed to him by B. B gets back the letter without A’s 
consent. A has such property therein as entitles him to recover it from B. 

(d.) A deposits books and papers for safe custody with B. B loses them, and C finds 
them, but refuses to deliver them to B when demanded. B may recover them from C, 
subject to C*B right, if any, under section 168 of the Indian Contract Act, 1872. 

(e.) A, a warehouse-keeper, is charged with the delivery of certain goods to Z, which 
B takes out of A's possession. A may sue B for the goods. 

11. Any person having the possession or control of a particular article 
liabiUty of pei«an in poB- moveable property, of which he is not the owner, 

aession, not as owner, to de- may be compelled specifacally to deliver it ta the 
liver to person entitled to person entitled to its immediate possession, in any 
immediate possession. of the following cases : — 

(tt) when the thing claimed is held by the defendant as the agent or trustee 
of the claimant ; 
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(b) wh^n compensation in money would not afford the claimant adequate re*- 

lief for the loss of the thing claimed ; • % 

(c) when it would be extremely difficult to ascertain the actual damage 
caused by its loss ; 

(d) when the possession of 'the thing claimed has been wrongfully trans- 
ferred from the claimant. 


I lllustratim^ 

of clause a. — A, proceeding to Europe, leaves his furniture in charge of 6 as his agent 
during his absence. B, without A’s authority, pledges the furniture to C, and C, knowing 
tiiat B had no right to pledge the furniture, advertises it for sale. C may be compelled to 
deliver the furniture to A, for he holds it as A*b trustee. 

of clause h , — Z has got possession of an idol belonging to A’s family, and of which A 
is the proper custodian. Z may be compelled to deliver the idol to A. 

of clause c.— A is entitled to a pictuie by a dead-pamter and a pair of rare China 
vases. B has possession of them. The articles are of too special a character to bear ap 
ascertainable maiket value. B may be compelled to deliver them to A. 


CHAPTER IJ. 

Of the Specific Performance of 'Contracts. 

« 

(a.) Contracts which may he specifically enforced. 

12. Except as otherwise provided in this chapter, the specific perfoimance 
dases in which specific pel- of any contract may, in the discretion of the Court, 
formance enforceable. be enforced — 

(a) when the act agreed to be done is in the performance, wholly or partly, 
of a trust ; 

(h) when there exists no standard for ascertaining the actual damage caused 
by the non-perfonnance of the' act agreed to ho done ; 

(c) when the act agreed to be done is ¥ufh that pecuniary compensation for 
its non-performance jivould not afford adequate relief ; or , 

(d) when it probable that pecuniary compensation cannot be got for the 
non-performance of tlie act agreed to lie done. , . 

Expianation , — Unless and until the contrary is proved, the Court shall 
presume that the breach of a contract to transfer immoveable property cannot be 
.adequately relieved by compensation in money, and that the breach of a contract 
tf. tra^lsfer moveable propcity can be thus relieved. 

ElvMratims 

of clause a.— A holds certain stock in trust for B. A wrongfully disposes of the stock. 
The law cieates an obligation on A to lestoie the same quantity of stock to B, and B may 
enforce specific peifoimaucc of this obligation. 

of clause A — A agrees to buy, and B agrees to sell, a picture by a dead-painter and two 
lare China vases. A miy compel B specifically to porfoim this contract^ for there is no 
etendard for ascertaining the actual damage which would be caused by its non-performance. 

of clause c . — k contiacts with B to sell him a house fur Bs. 1,000. B is entitled to a 
decree directing A to convey the house to him, he paying the purchase-money. 

In consideration of being released from certain obligations imposed on it by its Act of 
Incorporation, a railway-company contract with Z to make an aichway through their railway 
to connect lands of Z severed by the railway, to constiucta road between certain specified 
points, to pay a certain annual sum tow aids the maintenance ^of this road, and also to con- 
struct a siding and a wharf as specified in the contract. is entitled to have this contract 
^qiedfically enforced, for his interest in its perforroanoe cannot be adequately compensated 
foi by money ; and the Court may appoint a proper person to supexintead the construction 
of the archway, road, aiding, and wharf. 
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A <iontracts to sell, and B contracts to buy, a certain number of raifway-shares of a 
particular description. A refuse^ to comply the sale. B may compel A specifically to 
perform tins agreement, for the shares are limited in number and not always to be had in 
the market, and their possession carries with it the status of a shai'eholder, which cannot 
otherwise be procured. 

A contracts with B to paint a picture for B, who agrees to pay therefor Bs. 1,000. 
The picture is painted. B is entitled to have it delivered to him on payment or tender of 
the !l^. 1,000. ^ 

of clause d . — A transfers without endorsement,, but for valuable consideration, a 
promissory note to B. A becomes insolvent, and C is appointed his assignee. B may 
compel C to endorse the note, for C has succeeded to A*s liabilities, and a decree for pecii' 
niaiy compensation for not endorsing the note would be fruitless. 

13. Notwithstanding anything contained in section 56 of the Indian 
Contractsof which the sub- Contract Act, a contract is not wholly impossible of 
.ject has partially ceased to performance because a portion of its subject-matter, 
existing at its date, has ceased to exist at the time 

of the performance. 


Illustrnti<fifis, 

(a.) A contracts to sell a house to B for a lakh of nipee;. The day after the contract 
is made, the house is destroyed bj*a cyclone. B may be compelled to perform his part of 
the contract by paying the purchase-money. 

(6.) In consideration of a sum of ^noney payable by B, A contracts to grant an annuity 
to B for B’s life. The day after the contract has been made, B is thrown from his horse 
and killed. B's representative may be compelled to pay the purchase- money. 

14. Where a party to a contract is unable to perform the whole of his 
Specific performance of of it, blit the part which must be left unperformed 

part of contract w^here part bears only a small proportion to the whole in value, 
unperfonned is small. and admits of compensation in money, the Court 

may, at the suit of either party, direct the specific performance of so much of 
the contract as can be performed, and award compensation in money for the 
deficiency, • 

^ifmtrations. • 

(a.) A contracts to Sell to B a piece of land consisting of 100 bighds. It turns out that 
*98 bigh^ of the land belong to A, and the two remaining bighds to a stranger, \vho refuses 
to part with them. The two bighds are not nece^ary for the use or enjoyment of the 98 
bighas, nor so imx^oi'tant for such use or enjoyment that the loss of them may not be made 
good in money. A may be directed at the suit of B to convey to B the 98 bighds, and to 
make compensation to him fur not conveying the two remaining bighds ; or B may be 
directed, at the suit of A, to pay to A, on receiving the conveyance and possession of the, 
land, the stipulated purchase-money, less a sum awarded as compensation for the deficiency. , 

(6.) In a contract for the sale and purchase of a house and lands, for two lakhs of 
rupees, it is agreed that part of the furniture should be taken at a valuation. The Court 
may direct specific performance of the contract notwithstanding the parties are unable to 
agree as to the valuation of tlie furniture, and may either have the furniture valued in the 
suit and include it in the decree for specific performance, or may confine its decree to the 
bouse. 

16. Where a party to a contract is unable to perform the whole of his 
Specific performance of part of it, and the part which must be left unperfonn- 
part of contract where part ed forms a considerable portion of the whole, or 
unperformed is large. does not admit of compensation in money, he is not 

entitled to obtain a decree for specific performance. But the Court may, at 
the suit of the other party, direct the party in default to perform specifically 
so much of his part of the contract as he can perform, provided that the 
plaintiff relinquishes all claim to further performance, and all right to 
compensation^ either for the deficiency, or for the loss or damage sustained by 
him through the default of the defendant. 
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lUiistrcUiona. 

(a.) A contra^ to sell toBa piece of land consisting of 100 biglUUi. It turns out that 
50 big^ of the land belong to A, and the other 50 bights to a stranger, who refuses to 
part with them. A cannot obtain a decree against B for the specific performance of the 
contract ; but if B is willing to pay the price agreed upon, and to take the *50 bigh^ which 
belong to A, waiving all right to compensation either for the deficiency or for loss sustained 
by him through A's neg^t or default, B is entitled to a decree directing A to convey those 
50 bights to him on payment of the^ purchase-money. 

(6.) A contracts to sell to B an estate with a house and garden for a lakh of rupees. 
The gaiden is important for the enjoyment of the house. It turns out that A is unable to 
convey the garden. A cannot obtain a decree against B for the specific performance of the 
contract ; but if B is willing to pay the price agreed upon, and to take the estate and house 
without the garden, waiving all right to compensation either for the deficiency or for loss 
sustained by him through A*8 neglect or default, B is entitled to a decree directing A to 
convey the house to him on payment of the purchase-money. 

10. When a part of a contract which, taken by itself, can and ought to 
Specific performance of in- be specifically performed, stands on a separate and 
dependent part of contract, independent footing from another part of the same 
contract which cannot or ought not to be specifically performed, the Court may 
direct specific performance of the former part. « 

Bar in other caefg of epe- 17. The Ctfiirt shall not direct the specific 

cific performance of part of performance of a part of a contract except in cases 
contract coming under one or other of the three last preceding 

sections. 

18. Where a person contracts to sell or let certain property, having only 
Purchaser's rights against an imperfect title thereto, the purchaser or lessee 
vendor with imperfect title, (except as otherwise provided by this chapter) has 
the following rights : — 

(a) if the vendor or lesspr has, subsequently to the sale or lease, acquired 
any^ interest in the property, the purchaser lessee may compel him to make 
good the contract out of* such interest ; ‘ ‘ 

(5) wliere the concurrence of other persons is-pcefessary to validate the 
title, and they are bound to convey at the vendors or lessor s request, the 
purchaser or lessee may compel him to procure biich concun-ence ; 

(c) where the vendor professes to sell unincumbered ])roperty, but the 
property is mortgaged for an amount not exceeding the purchase-money, and 
the v^dor has in fact only a right to redeem it, the purchaser may compel him 
to rei^m the mortgage, and to obtain a conveyance from the mortgagee ; 

(d) where the vendor or lessor sues for specific performance of the con- 
tract, and the suit is dismissed on the ground of his imperfect title, the defend- 
ant has a right to a return of his deposit (if any) with interest thereon, to his 
costs of the suit, and to a lion for such deposit, interest, and costs on the 
interest of the vendor or lessor in the property agreed to be sold or let. 

10. Any person suing for the specific performance of a contract may also 
I\)w^ to award oompen- ask for compensation for its breach, either in addi- 
sation in certain cases. tion to, or in substitution for, such performance. 

If in any such suit the Court decides that specific performance ought not 
to be granted, but there is a contract between the parties which has been broken 
by th& defendant, and that the plaintiff is entitled* to compensation for that 
it shall award him compensation accordingly. 

If in any such suit the Court decides that specific performance ought to he 
"^granted, but that it is not sufficient to satisfy the justice of the case, and that 
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some compensation for breach of tlie contract should also be* made to t]ie 
plaintiff, it shall award him sftch compAisation accordingly. 

Compensation awarded under this section may be assessed in such manner 
as the Court may direct. 

Explanation, — The circumstance that the contract has become incapable of 
specific performance does not preclude the Court from exercising the jurisdic- 
tion conferred by this section. 

Illustraiions 

of the second paragraph : — A contracts to sell a hundred maunds of rice to B. B 
brings a suit to compel A to perform the contract or to pay compensation. The Court is 
of opinion that A has made a valid contract, and broken it, without excuse, to the injury 
of B, but that specific performance is not the proper remedy. It shall award to B sud^ 
compensation as it deems just. 

of the third paragraph : — A contracts with B to sell him a house for Rs. 1,000, the 
price to be paid and the possession given on the lat January 1877. A fails to perform his 
part of the contract, and B brings his suit for specific performance and compensation, which 
is decided in his favour on the 1st January 1878. The decree may, besides ordering specific 
performance, award to B compensation for any lols which he has sustained by A's refui^. 

of the Explanation : — A, a purchaser, sues B, his vendor, for specific performance of a 
contract for the sale of a patent. Before the hearing of the suit, the patent expires. The 
Court may award A compensation for the non-performance of the contract, and may, if neoes- 
sary, amend the plaint for that purpose! 

A sues for the specific performance of a resolution passed by the directors of public 
company, under which he was entitled to have a certain number of shares allotted to him, 
and for compensation for the non-performance of the resolution. All the shares had been 
allotted before the institution of the suit. The Court may, under this section, award A com- 
pensation for the non-performance. 

20. A contract, otherwise proper to be specifically enforced, may be thus 
liquidation of damages enforced, though a sum be named in it as the amount 
not a bar to specific perform- to be paid in case of its breach, and the party in 
ance. default is willing to pay the same. 

lljivstration, • 

• , • 

A contracts to grant, B an underlease of property held by A under C, and that he will 
apply to C for a license necessary to the validity of the underlease, and that, if the license 
is not procured, A will pay B Rs. 10,000. A refuses to apply for the license, and offers to 
pay B the Rs. 10,000. B is nevertheless entitled to have the contract specifically enforced if 
C consents to give the license. 

(b.) Contracts which cannot be specifically enforced. 

Contracts not specifically 21. The following contracts cannot be speci- 
euforceable. ficaUy enforced : — 

(а) a contract for the non-performance of which compensation in money is 

an adequate relief ; 

(б) a contract which runs into such minute or numerous details, or which 

is so dependent on the personal qualifications or volition of the 
parties, or otherwise from its nature is such, that the Court cannot 
enforce specific performance of its material terms ; 

(c) a contract the terms of which the Court cannot find with reasonable 

certainty ; 

(d) a contract which is in its nature revocable ; ^ 

(e) a contract made by trustees either in excess of their powers or in 

breach of their trust ; 

if) a contract made* by or on behalf of a corporation or public company 
created for special purposes, or by the promoters of such company, 
which is in excess of its powers ; 
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(g) a contract the performance of which involves the performance of » 
continuous duty extending ""over a Itenger period than three years 
from* its date ; 

(Ji) a contract of which a material part of the subject-matter, supposed 
by both parties to exist, has, before it has been made, ceased to exist. 
And, save as provided by the Code of Civil Procedure, no contract to- 
refer a controversy to arbitration shall be specifically enforced ; but if any person 
who has made such a contract,* and has refused to perform it, sues in respect of 
any subject whicli he has contracted to refer, the existence of such contract shall 
bar the suit. 


Rlustraiions 

to a . — A contracts to sell, and B contracts to buy, a lakh of rupees in the four per cent, 
loan of the Government of India : 

A contracts to sell, and B contracts to buy, 40 chests of indigo at Rs 1,000. per chest : 

In consideration of certain property having been transferred by A to B, B contracts to 
open a credit in A's favour to the extent of Ks. 10,000, and to honour A’s drafts to that 
amount. 

The above contracts connot be specifically enforced^ for in the first and the second both 
A and B, and in the third A, -would be reimbursed by compensation in money. 

to ft. — A contracts to render personal service to B : 

A contracts to Employ B on personal service ; 

A, an author, contracts with B, a publisher, to complete a literary work. 

B cannot enforce specific performance of these contracts. 

A contracts to buy B’s business at the amount of a valuation to be made by two valuers, 
one to be named by A, and the other by B. A and B each name a valuer, but before the 
valuation is made, A instructs his valuer not to proceed : 

By a charter-party entered into in Calcutta between A, the owner of a ship, and B, 
the charterer, it is agreed that the ship shall proceed to Rangoon, and there load a cargo of 
rice, and thence proceed to London, freight to be paid, cne-third on arrival at Rangoon, and 
twO’thirds on delivery of the cargo in London : 

A lets land to B, and B contracts to cultivate it in a particular manner for three years 
next after the date of the leape : ,• 

A and B contract that; in consideration of annual advances to be made by A, B will, 
for three years next after the date of the contract, grow particular ^crops on the land in his 
possession, and deliver them to A when cut and ready for delivery : 

A contracts with B that, in consideration of Rs. 1;^000 to be paid to him by B, he ^dll 
paint a picture for B : * 

A contracts with B to execute certain works which the Court cannot superintend : 

A contracts to supply B with all the goods of a certaiu class which B may require : 

A contracts with B to take from B a lease of a certain house for a specified term, at a 
s|)eci4|d rent, “ if the drawing-room is handsomely decorated,*' even if it is held to have so 
m'’<chhertainty that compeusation can be recovered for its breach : 

A contracts to marry B. * 

The above contracts cannot be specifically enforced. 

to c. — A, the owner of a refreshment- room, contracts with B to give him accommodation . 
them for the sale (d his goods, and to furnish him with the necessary appliances. A refuses 
to perform his contract. The case is one for compensation, and not for specific performance, 
the amount and nature of the accommodation and appliances being undefined. 

to A — A and B contract to become partners in a certain business, the contract not 
specifying the duration of the proposed partnership. This contract cannot be specifically 
perfomeA^oi^ if it were so performed, either A or B might at once dissolve the partnership. 

to e. — ^A is a trustee of land with power to lease it for seven years. ^ enters into 
a contract witii B to grant a lease of the land for seven years, with a covenant to renew the 
lease at the expiry of the term. This contract cannot be specifically enforced. 

The ^Diectprs of a company have power to sell the* concern vrith the sanction of a 
general meeting of the shareholders. They contract to seH it without any such sanction. 
Thisjoittiact cannot be q>ecifically enforced. 

trustees^ A and B, empowered to sdl trust-property worth a lakh of rupees, contract 
to 8^1 It to C for B^. 90,000. The contract is so disadvantageous as to be a breach of trust. . 
G easmot enforce its specific jrterformanoe. i 
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The promoters of a ooznpauy for working mines contract that the company, wheH' 
formed, shall purchase certain miiyeral ^perfy. They take no proper precautions to wcer- 
tain the value of such property, and in fact agree to pay an extravagant price therefor. 
They also stipulate that the vendors shall give them a bonus out of the purchase-money. 
This contract cannot be specifically enforced. 

to /..—A company, existing for the sole purpose of making and working a railway, con- 
tracts for the purchase of a' piece of laud for the purpose of erecting a cotton-mill tnereon. 
This contract cannot be specifically enforced. 

to g . — A contracts to let for twenty-one years to* 3 the right to use such part of a 
certain railway made by A as was upon land, and that B should have a right of running 
carriages- over the whole line on certain terms, and might require A to supply the necessary 
engine-power, and that A should, during the term, keep the whole railway in good repair. 
Specific performance of this contract must be refused to B# 

to h , — A contracts to pay an annuity to B for the lives of C and D. It turns out that, . 
at the date of the contract, C, though supposed by A and B to be alive, was dead. The con- 
tract cannot be specifically performed.* 


(c,) Of the Discretion of the Cov/rt, 

« 

22. The jurisdiction to decree specific performance is discretionary, 
Discretion as to decreeing and tke Court is not bound to grant such relief 
specific performance. merely .because it is lawful to do so ; but the discre- 

tion of the Court is not arbitrary, but sound and reasonable, guided by judi- 
cial principles, and capable of correction by a Court of appeal. 

The following are cases in which the Court may properly exercise a discre- 
tion not to decree specific performance : — 

I. Where the circumstances under which the contract is made are such 
as to give the plaintiff an unfair advantage over the defendant, though there 
may be no fraud or misrepresentation on the plaintiff’s part. 

lUustrcUions. ^ 

(a.) A, a tenant for life of certain jjrojJerty, assigns his interest therein to B.' C con- 
tracts to buy, and B contracts to sell, that interest. Before the ccmtract is completed, A 
receives a mortal injury, ^rom the effects of which he dies the day after the contract is exe- 
cuted. If B and C were equally ignorant or equally aware of the fact, B is entitled to 
specific performance of the contract.* *If B knew the fact, and C did not, specific perform- 
ance of the contract should be refused to B. 

(5.) A contracts to sell to B the interest of C in certain stock-in-tra:le. It is stipu- 
lated that the sale shall stand good, even though it should turn oul tha^ C’s interest is worth 
nothing. In fact, the value of C’s interest depends on the result of certain pai tnership- 
accounts, on which he is heavily in debt to his pai-tners. This iu Jebteduess is known to 
A, but not to B» Specific performance of the contract should be refu^ied to A. 

(c.) A contracts to sell, and B contracts to buy, certain land. Tb*protect the land from 
floods, it is necessary for its owner to maintain an expensive embaikment. B does not know 
of this circumstance, and A conceals it from him. Specific performance of the contract 
should be refused to A. 

(d.) A’s property is put up to auction. B requests C, A’s attorney, tO' bid for him. 
C does this insidvertently and in^ good faith. The jpersons present, seeing the vendor’s at- 
torney bidding, think that he is a mere puffer, and ceas^ to compete. The lot is knocked 
down to B at a low price. Specific performance of the contract should be refused^ to B^ 

II. Where the performance of the contract would involve some^' hardship 
on the defendant whicli he did not foresee, whereas its non-performance would 
involve no such hardship on the plaintiff. 

• lllustratio}i8. 

(e.) A is entitled to some land under his father’s will on condition that, if he sells it 
withm twenty-fire years, half the purchase-money shall go to B. A, forgetting the condi- 

2 
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tion, contracts/ before the expiration of the twenty-five years, to sell the land to C. Here 
the enforcement of the contract would operate so hqjshly on A that the Court will not 
compel its specific performance in favour of 0. 

if.) A and B, trustees, join their beneficiary, C, in a contract to sell the trust-estate to 
D, and personally agree to exonerate the estate from heavy incumbrances to which it is sub- 
ject. The purdiase-money is not nearly enough to discharge those incumbrances, though 
at the date of the contract the vendors believ^ it to be sufficient. Specific performance of 
the contract should be refused to D. 

(p.) A, the owner of an estate^ contracts to sell it to B, and stipulates that he, A, shall 
not be obliged to define its boundary. The estate really comprises a valuable property not 
known to either to be part of it. Specific performance of the contract should bo refused to 
B, unless he waives his claim to the unknown property. 

(A) A contracts with B to sell him certain land, and to make a road to it from a cer- 
tain railway-station. It is found afterwards that A cannot make the road without exposing 
himself to litigation. Specific performaii'ie of the part of the contract relating to the road 
should be refused to B, even though it may be held tha^ he is entitled to specific perform- 
ance of the rest with compensation for loss of the road. 

(i.) A, a lessee of mines, contracts with B, his lessor, that at any time during the con- 
tinuance of the lease B may give notice of his desire to take the machineiy and plant used 
in and about the mines, and that he shall have the articles specified in his notice delivered 
to him at a valuation on the expiiy of the lease. Such a contract might be most injurious 
to the lessee’s business, and specific performance of it should be refused to B. 

(j.) A contracts to buy certtdn land from B. The contract is silent as to access to the 
hmd. No right of way to it can \>e shown to exist. Specific performance of the contract 
should be refused to B. * 

(k.) A contracts with B to buy from B’s manufactory, and not elsewhere, all the goods 
of a certain class used by B in his trade. The Court cannot compel B to supply the goods, 
but if he does not suiiply them, xV. may be ruined, unless he is allowed to buy them else- 
where. Specific performance of the contract should be refused to B. 

The following is a case in which the Court may properly exercise a discretion 
to decree specific performance : — 

III. Where tlie plaintiff has <lonc substantial acts or suffered losses in con- 
sequence of a contract capable of specific performance. 

, ' Elustrafijon, 

t - 

B sells land to a railway-company, who contract to execute certain w'orks for his con- 
venience. The company take the laud and use it for their railway. Specific performance 
of the contract to execute the works should be decreed in favour of A. 


(d.) For whom Contract may be specifically enforced. 

Who may obtain specific 23. Except as otherwise provided by this 

performance. chapter, the specifiti performance of a contract may be 

obtained by — 

(a) any party thereto ; 

( h) the representative in interest, or the principal, of any party thereto : pro- 
vided that, where the learning, skill, solvency, or any personal quality of such party 
is a material ingredient in the contract, or where the contract provides that his 
interest shall not be assigned, his representative in interest or his principal shall 
not be entitled to specific perfonnance of the contract, unless where his part 
thereof has already been performed ; 

(c) where the contract is a settlem^ nt on marriage, or a compromise of 
douh^ul rights between members of tlie same ramily, any person beneficially 
entitled thereunder ; 

(cf) where the contract has been entered into by a tenant for life in due 
exercise of a power, the remainderman ; 
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(e) a reversioner in possession, wliere the agreement is a covenant entered 

into with his predecessor in tiifle, and tlie reversioner is entitled to the benefit of 
such covenant ; • 

(f) SL reversioner in remainder, where the apfreemcnt is such a covenant, 
and the reversioner is entitled to (he benefit thereof, and will sustain material in- 
jury by reason of its hn^ach ; 

{g) when a pu])lic company Ims d into a contract, and subsequently 
becomes amalgamated with another puMiC oonipany, the new company which 
arises out of the amalgamation ; 

(h) when the promoters of a public company have, before its incorpora- 
tion, entered into a contract for the purposes of the coiiipany, and such contract 
is warranted by the terms of the incorporation, the company. 

(e,) From whom Controicts cannot be specifically enforced. 

Personal bar. to the relief. ,24. Specific porfoi-mance of a contract can- 
not he eiiiorced m hivour ot a person — 

(a) who could not recover fom])en‘iation for its breach ; 

(/>) who has become incaptwble of ]H*rfonniiig, or violates, any essential 
term of the contract that on his part remains to ho jx'rfonned ; • 

(c) who has aliva<ly chosen his n medy and obtained satisfaction for the 
alleged breach of contract ; or 

(d) who, pr€wionsly to the contract, had notice that a settlement of the 
subject-matter thereof (tliough not founded on any valuable consideration) had 
been made and was then in force. 


Illustrations 

to clause a. — A, in the character of agent for B, enters into an agreement with C to 
buy C’s house. A is in reality acting, not agent for B/but on his own dccoiiut. A can- 
not enforce specific performance of this poiitract. • 

to clause h. — A contracts to sell B a house and to become tenant thereof for a term 
of fourteen years from the date of tlie sale at a hj'oeified year)}" rent. A becomes insolvent. 
Neither he nor liis assignee can enforce specific pcrformniice of tbc contract. 

A contracts to sell B a house and garden in which there are oniamental trees, a material 
element in the value of the ]iroperty as a residence. A, without B\s consent, fells the trees. 
A cannot enforce specific perforiiiaiice of the contract. 

A, holding land under a contract with B l«>r a Ic,.se, commits waste, or treats the land in 
an unhusbaudlike manner. A cannot enforce s])oeihc ]>erfennance of the contract. 

A contracts to let, and B contracts to take, .m nnfiuishcd liouse, B contracting to finish 
the house, and the lease to contain covenants on the ])j,rt of A to keep the house in repair. 
B finishes the house in a very defective manner ; he cannot- enforce the contract specifically, 
though A and B may sue each other for compensation for breach of it. 

to clause c . — A coriti'acts to let, and B coutracits to take, a house for a specified teivn 
at a specified rent. B refuses to perform the contract. A thereupon sues for, and obtains, 
compensation for the breach. A cannot obtain specific performance of the contract. 


Contracts to sell property 26. A contract for the sale or letting of pro- 

by one who has no title, or perty, whether moveable or immoveable, cannot be 
who is a voluntary settler. specifically enfor-^od in favour of a vendor or lessor — 

(а) who, knowing himself not to have any title to the property, has con- 
tracted to sell or lot the same ; 

(б) who, though he entered into the contract bedieving that he had a good 
title to the property, cannot, a*t the time fixed by the parties or by the Court for 
the completion of the sale or letting, give the purchaser or lessee a title free from 
reasonable doubt ; 
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(c) wh6, previous to entering into the contract, has made a 'Settlement 
(though not founded on any valuable dbnsideratien) of the subject-matter of 
the contract. 

lUuUraJbiona, 

(a.) A, without C*s authority, oontracts to sell to B an estate which A knows to belong 
to C. A cannot enforce specific performance of this contract, even though C is willing to 
^^firm it. 

(6.) A bequeaths his land to tnistees, declaring that they may sell it with the consent 
in writing of B. B gives a general prospective assent in writing to any sale which the 
trustees may make. The trustees then enter into a contract with C to sell him the land. 
C refuses to carry out the contract. The trustees cannot specifically enforce this contract, 
as, in the absence of B’s consent to the particular sale to C, the title which they can give C 
28, as the law stands, not free from reasonable doubt. 

(c.) A, being in possession of certain land, contracts to sell it to Z. On enquiry it 
turns out that A claims the laud as heir of B, who left the country several years before, 
and is generally believed to be dead, but of whose death there is no sufficient proof. A 
cannot compel Z specifically to perform the contract. 

(d.) A, out of natural love and affection, makes a settlement of certain property on his 
brothers and their issue, and afterwards ^nters into a contract to sell the property to a 
stranger. A cannot enforce specific performance of this contract so as to override the 
settlement, and thus prejudice the interests of the persons claiming under it. 

• 

(f.) For whom Contracts cannot be 'specifically enforced except 
with a variation. 

26. Where a plaintiff seeks specific performance of a contract in writing, 
Non-enforcement except to which the defendant sets up a variation, the 
with variation. plaintiff cannot obtain the performance sought, ex- 

cept with the variation so set up, in the following cases (namely): — 

(a) where by fraud or mistake of fact the contract of which performance 
is sought is in terms different from that which the defendant supposed it to be 
when he entered into it ^ 

{h) where by fraiid^, mistake of fact, or surprise, the defendant entered into 
the contract under a Veasonable misapprehension as to its V^ffect as between him- 
self and the plaintiff ; 

(c) where the defendant, knowing the terrfi5 of the contract, and under- 
standing its effect, has entered into it relying upon some misrepresentation by 
the j)laiutiff, or upon some stipulation on the plaintiff’s part which adds to the 
contact, but which he refuses to fiilfil ; 

{d) where the object of the parties was to produce a certain legal result, 
which the contract as framed is not calculated to produce ; 

(e) where the parties haye^ subsequently to the execution of the contract, 
contracted to vajj it. 

lUuftimtiims. 

(a.) A, B, and C, eign a writing by which they purport to contract eacffi to enter into a 
bond to D for Ks. 1,000. In a suit by D, to make A, B, and C eeparately liable each to the 
extent of Rs. 1,000, they prove. that the word ‘each’ wae inseiied by mistake ; that the 
intention was that they should give a joint bond for Ks. 1,000. D can obtain the perform- 
ance sought only with the variation thus set up. 

(6.)' A sues B to compel specific performance of a contract in writing t6 buy a dwell- 
ing-house. B proves that he assumed that the contract included an adjoining yard, and 
the contract was so framed as to leave it doubtful whether the yai'd was so included or not. 
The Court will refuse to enforce the contract, except with the variation set up by B. 

(c.) A contracts in writing to let to B a wharf, together with a strip of A’s land de- 
lineated in a map. Before signing the contract, B proposed orally that he should be at 
liberty to substitute for the strip mentioned in the contract another strip of A’s land of the 





SPECIFIC PERFOBMANCE OF CONTRACTS. 


IS 


dimensions, and to this A expressly assented. B then signed the wrritten contract. 
A cannot obtain specific performance of the witten contract, except >yith the variation set 
up by B. • 

(d.) A and B enter into negotiations for the purpose of securing land to B for his life, 
with remainder to his issue. They execute a contract the terms of which are found to confer 
an absolute ownership on B. The contract so framed cannot be specifically enforced. 

(a ) A contracts in writing to let a bouse to B, for a certain term, at the rent of Rs. 
100 per month, putting it first into tenaiitable repair. The house turns out to be not worth 
repairing ; so, with B’s cogent, A pulls it down, and erects a new house in its place : B con- 
tracting orally to pay rent at Rs. 120 per mensem. *B then sues to enforce specific per- 
formance of &e contract in writing. He cannot enforce it except with the variations made 
by the subsequent oral contract. 


(g.) Against whom Contracts may be specifically enforced. 

ReUef against parties and 27. Except as otherwise provided by this 

persons claiming under them chapter, specific performance of a contract may be 
by subsequent title. enforced against— 

(a) either party thereto; * 

(b) any other person claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has paid hi» money in good 
faith and without notice of the original contract; 

(c) any person claiming under a title 'which, though prior to the contract, 
and known to the plaintiff, might have been displaced by the defendant ; 

(d) when a public company has entered into a contract, and subsequently 
becomes amalgamated witli another public company, the new company which 
arises out of the amalgamation ; 

(e) when the promoters of a public company have, before its incorporation, 

entered into a contract, the company: provided that the company has ratified and 
adopted the contract, and the contrag); is warranted by the terms of tlie incorpora- 
tion. • ^ 


Illustrations 


to clause h . — A contracts to convey certain land to B by a particular day. A dies 
intestate before that day without having conveyed the land. B may compel A’s heir or 
other representative in interest to perform the contract specifically. 

A contracts to sell certain land to B for Rs. 5,000. A afterwards conveys the land for 
Rs. 6,000 to C, who has notice of the original contract. B may enforce specific performance 
of the contract as against C. 

A contracts to sell land to B for Rs. 5,000. B takes possession of the land. Afterwards 
A sells it to C for Rs. 6,000. C makes no enquiry of B relating to his interest in the land. 
B’s poBsessiou is sufficient to affect C with notice of his interest, and he may enforce specific 
performance of the contract against C. 

A contracts, in consideration of Rs. 1,000, to bequeath certain of his lands to B. Im- 
mediately after the contract A dies intestate, and C takes out administration to his estate. B 
may enforce specific performance of the contract against C. 

A contracts to sell ceitain land to B. Before tlie completion of the contract A becomes a 
lunatic, aud C is appointed his committee. B may specifically enforce the contract against C. 

to clause c. — A, the tenant for life of an estate, with remainder to B, in due exercise of a 
power couferred by the settlement under which he is tenant for life, contracts to sell the 
^tate to C, who has notice of the settlement. Before the sale is completed, A dies. C 
\may enforce specific performance^ of the contract against B. • 

A and B are joint tenants of laud, his undivided moiety of vrhich either may alien in 
his lifetime, but which, subject to that right, devolves on the survivor. A contracts to sell 
his moiety to C, and dies. C may enforce specific performance of the contract against B. 
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(h.) Afjainat whom Contracts cannot he specifically enforced. 

What parties caipnot be 28. Specific porfornuince of a contract cannot 

compelled to perform. bc enforced against a party tliereto in any of the 

following cases : — 

(a) if the consideration to be received by him is so grossly inadequate, with 
reference to the state of things existing at the date of the contract, as to be either 
by itself or coupled with othar circumstances evidence of fraud or of undue 
advantage tak(‘n by the plaintitf ; 

{h) if his assent was obtained by the misrepresentation (whether wilful or 
innocent), concealment, circumvention, or unfair practices, of any party to whom 
performance would become due under the contract, or by any promise of such 
jjarty which has not been substantially fulfilled ; 

(c) if his assent was given under the influence of mistake of fact, 
misapprehension, or surprise : Provided that, when the contract provides for 
compensation in case of mistake, comi^ensation may be made for a mistake 
within the scope of such provision, and the contract may be specifically enforced 
in other respects if proper to be so enforced. 

Illustration* 

to clause c. — A, one of two executors, in the erroneous belief that he had the author- 
ity of his co-executof, entci*s into an agreement for the sale to B of his testator’s property. 
B Ccinnot insist on the sale being completed. 

A directs an auctioneer to sell certain laud. A afterwards revokes the auctioneer’s 
authority as to 20 bighas of this land, but the auctioneer iuadverteiitlj^ sells the whole to B, 
who has not notice of the revocation. B cannot enforce specific performance of the agree- 
ment. 

{i.J The effect of dismissivy a Sait for Specific Performance. 

29. The dismissal of a juit for specific pcrfornianco of a contract, or 

Bar of suit for breach after thereof, slialKbar the plaintilFs right to sue for 

dismissal. conipciisution for the breach of such contract or part, 

as the case may be. 

(j.) Awards and Directions to entente Settlements. 

Application of preceding 30. The provisions of this chapter as to con- 

sections to awards and tesla- tracts shall, apply to awards and 

T. ntarydirections to execute to directions in a will or codicil to execute a particu- 
tottlements. lar settlement. 


CHAPTER III. 

Of the Rectification of Instruments. 

31. When, through fraud or a mutual mistake of the parties, a contract 
When instrument may he or other instrument in writing does not truly ex- 
rectified, press their intention, either party, or his representa- 

tive in interest, may institute a suit to have the instrument rectified ; and if the 
Court find it clearly proved that there has been fraud* or mistake in framing the 
instrument, and ascertain the real intention of the parties in executing the same, 
the Com-t may, in its discretion, rectify the instrument so as to express that in- 
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tention, so far as tliis can be done without prejudice to rights acquired by third 
persons in good faith and four value. • 

Illustratiom. 

(a.) A, intending to sell to B hi*B bouse and one of three godowns adjacent to it, ex- 
ecutes a conveyance prepared by B, in which, thi’ough B’s fraud, all three godowns are in- 
cluded. Of the two godowns w^hich were fraudulently included, B gives one to C, and lets 
the other to D for a rent, neither C nor D having any ^koowlud-.'e of the fraud. The con- 
veyance may, as against B and C, be rectified si' as tt> exclude from it the godown given to 
C ; but it cannot be rectified so as to affect D’s lease. 

(6.) By a marriage-settlement. A, the father of B the intended wife, covenants with 
C, the intended husband, to pay to C, his executors, administrators, and a,ssigns, during A’s 
life, an annuity of Rs. 5 0(i0. C dies in.^olvent, aiai the oificial assignee claims the annuity 
from A. The Court, on finding it clearly proved that the parties a-lways intended that this 
annuity should be paid as a ])i\)vision for B and her children, may rectify the settlemeut, and 
decree that the assignee has no right to auy^ j>art of the annuity. 

32. For tbo ])nrpose of rootifyina: a contract in writing, the Court must 
Presumption as to intent be satisfied tbaji all the parties thereto intended to 

of parties. make an equitable and conscientious agreement. 

33. In rectifying a wrilfen instrument, the Court may inquire wliat the 

. -c • instrirment w'as intended to mean, and what were 

Pnncip es o recti cation, to bo its legal con^eqiuuiAs, and is not con- 

fined to the inquiry what the langaage of the iiistriiirient was iiiteiuled to be. 

34. A contract in >Yriting may he first rectified, and then, if the 
Specific enforcement of plaintilT has so prayed in his plaint, and the Court 

rectified contract. thinks fit, specifically enforced. 

111‘mtration. 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of costs. The con- 
tract contains misttikes as to the name rights of t*ie client, w'hich, if construed strictly, 
w'ould exclude B from all rights uiidey iX B is entitled, if tlje Court tliinks fit, to have it 
rectifictl, and to an order for payaunt of the sum, as if at the time of its execution it had 
expressed the intention *of the pai-tles. 


CHAPTER IV. 

Of the Rescission of Contracts. 

35. Any parson interested in a contract in writing may sue to have it 
When rescission may be rescinded, and such rescission may be adjudged by 
adjudged. the Court in any of the following cases, namely : — 

(a) where the contract is voidable or terminable by the plaintiff ; 

{h) where the contract is unlawful for causes not apparent on its face, 
and the defendant is more to blame than the jdaintiff ; 

(c) where a decree for specific perfornianco of a contract of sale, or of 
a contract to take as lease, has been made, and the purchaser or lessee makes 
default in payment of the purchase-money or other sums which the Court has 
ordered him to pay. 

When the purchases or lessee is in possession of the subject-matter, and 
the Court finds that such possession is wrongful, the Court may also order 
him to pay to the vendor or lessor the rents and profits, if any, received by him 
as such possessor. 
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In the dame case, the Court maj, by order in the suit in which the decide 
has been made and not complied with, rescind the contract, either so far as 
regards the party in default, or altogether, as the justice of the case may require. 


lUustrafions 


to a , — A Bells a field to B. There is a right of way over the field of which A has 
direct personal knowledge, but which he conceals from B. B is entitled to have the con- 
tract rescinded. 

to h. — A, an attorney, induces* his elient B, a Hindu widow, to transfer property to 
him for the purpose of defrauding B's creditors. Here the parties are not equally in fault, 
and B is entitled to have the instrument of transfer rescinded. 


36. Rescission of a contract in writing cannot be adjudged for 
mere mistake, unless the party against whom it is ad- 
judged can be restored to substantially the same posi- 
tion as if the contract had not been made. 


ResciBsion for mistake. 


37. A plaintiff instituting a suit for the specific performance of a 
Altwnative prayer for re- contract in writing may pray in the alternative that, 

scission in suit for specific if the contract cannot be specifically enforced, it 
performance. rescinded and delivered up to be cancelled ; 

and the Court, if it refuses to enforce the contract specifically, may direct it to 
be rescinded and delivered up accordingly. 

38. On adjudging the rescission of a contract, the Court may 
Court may require party require the party to whom such relief is granted to 

rescinding to do equity. make any compensation to the other which justice 
may require. 


CHAPTER V. 

Of the Canpellation of Instruments. 

•I' 

39. Any person ' against whom a ' written instrument is void or 
When cancellation may be voidable, who has reasonable apprehension that such 
ordered. instrument, if left outstanding, may cause him se- 

rious injury, may sue to have it adjudged void or voidable, and the Court may, 
in its discretion, so adjudge it, and order it to be delivered np and cancelled. 

If the instrument has been registered under the Indian Registration Act, 
the ©ourt shall also send a copy of its decree to the officer in whose office the 
instrument has been so registered, and such officer shall note on the copy of the 
instrument contained in his hooks the fact of its cancellation. 

lUiBStrationa. 

(a.) A, the owner of a ship, by fraudulently representing her to be seaworthy, induces 
B, an underwriter, to insure her. B may obtain the cancellation of the policy. 

(A) A conv^B land to B, who bequeaths it to Q, and dies. Thereupon D gets posses- 
sion of the land, and produces a forged instrument, stating that the conveyance was made to* 
B in trust for him. G may obtain the cancellation of the forged instrument. 

A, representing that the tenants on his land were all at will, sells it to B, and 
conveys it to him by an mstrument dated the 1st January 1877. Soon after that day, A 
fir&udulently gtnnts to C a lease of part of the lands, dated the let October 1876, end pro- 
cures the lease to be registered under* the Indian Registration- Act. B may* obtain the oan- 
ceUatkm of this lease. 

(dL) A agrees to sell and deliver a diip to B, to be paid for by B's acceptances of four 
bills of exchange, for sums amounituig to 80,000, to be drawn by A on B. The bUls 
SMI drawn aiid accepted; hut the ahip Ss not delivered according to the agreement. A sues 
B on one . of the B may obtain the cancellation' of all the bills. 
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40 . Where an instrument is ^iilenee of different rights or different 
What instruments may be Obligations, the Court may, in a proper case, cancel 
partially cancelled. it in part, and allow it to stand for the residue. 

lllnstratimu 

A draws a bill on B, who endorses it to C, by whom it appears to be endorsed to D, 
who endorses it to E. C’s eudoruement is forged. G is entitled to have such endorsement 
cancelled, leaving the bill to stand in other respects. 

41. On adjudging tlio cancellation of an 
Power to require party for instrument, the Court may require the party to whom 
whom instrument is eancell- such relief is granted to make any comriensation to 
edto matooompensation. 


CHAPTER VI. 

Of Declaratory Decrees. 


42. Any person entitled tg niiy legal eharaeter, or to any right as to any 
Discretion of Coui-t as to property, may institute a suit against any person 
declarations of status or denying, or interested lo d(*nY, his title to sueh 
*^gbt. charact(‘r or right, and tlie C<»nrt ntay, in its discre- 

tion, make therein a declaration that he is so entitled, and the i)lamtiff need not, 
in such suit, ask for any further ridief. 

Provided that no Court shall make any such declaration wlierc the plaintiff. 


Bar to such declaration. 


being able to see»c fiirtluT relief than a mere de- 
claration of title, omits to do so. 


Expldnation . — A trustee ot pro]»erty is a person interested to deny a title 
adverse to the title of some one ^lo is not in existence, and for whom, if in 
existence, he would lx? a trustee. • • 


nhiatrafums. 


(a.) A is lawfully in pos^essi^DiOf certain land. The iiiliahitants of a neighbouring 
village claim a rigljt of way across the land. A njay sue for a declaration that they are 
not entitled to the right so claimed. 

(6.) A bequeaths his property to B, C, and D, ' to be equally divided amongst all and 
each of them, if living at the time of niy death, then aiuvuigst their surviving children.* 
No such children are in existence. In a suit against A’s executor, the Court may declare 
whether B, C, and D, took the property abs«)lutely, or only for their lives, and it may also 
declare the interests of the childien behii e their lights are ^'estcd. 

(c.) A covenants that, if lie should at any time be entitled to property exceeding one 
lakh of rupees, he will settle it upon certain trusts. Before any such property accrues, or 
any persons entitled under the trusts arc ascertained, he institutes a suit to obtain a declara- 
tion that the covenant is void for uncertainty. Tlie Court may make the declaration. 

(d.) A alienates to B property in which A has merely a life-interest.. The alienation 
is invalid as against C, who is entitled as reversioner. The Court may, in a suit by C against 
A and B, declare that C is so entitled. 

(e.) The widow of a sonless Hindu alienates part of the property of which she is in 
possession as such. The person presumptively entitled to possess the property if he survive 
her may, in a suit against the alienee, obtain a declaration that the alienation was made 
without legal necessity, and was therefore void beyond the widow’s lifetime. 

if.) A Hindu widow in possession of property adopts a son to her « deceased husband. 
The person presumptively entitled t<i possession of the property on her death without a son 
may, in a suit against the adopted sou, obtain a declaration that the adoption was invalid. 

(^.) A is in possession of certain property. B, alleging that he is the owner of the 
property, requires A to deliver it to him. A may obtain a declaration of his right to hold 
the prop<ud/y. 

3 
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(JL) A bequeaths property to B for his life, with remainder to B’s wife and her chB 
*dren, if any, by B, but if B die without any wifli or childreqg^ C. B has a putative wife, D, 
«nd children, but C denies- that B and D were ever lawfully married. D and her children may, 
in B’s lifetime, institute a suiiagainst C, and obtain therein a declaration that they are truly 
> the wife and children of B. 


43. A declaration made under this chapter is binding only on the 
parties to the suit, persons claiming through them 
resp^tively, and, where any of the parties are trustees, 
on the persons for whom, if in existence at the date of the declaration, such parties 
•would be trustees. 


.Effect of declaration. 


Illustrati 07 i. 

A, a Hindu, in a suit to which B, his alleged wife, and her mother, are defendants, seeks 
- a declaration that his' marriage was duly solemnized, and an order for the restitution of his 
conjugal rights. The Court makes the declaration and order. C, claiming that B is his 
' wife, then sues A for the recoveiy of B. The declaration made in the former suit is not 
> binding upon C. 


X3HAPTER Vp. 


Of the Appointment Of Recbivehs. 


44. The appointment of a Heceirer pending 
Appointment of receiyers a suit is a matter resting in the discretion of the 
•diBcretionaiy. Court. 


Reference to 
-Civil Procedure, 


The mode and effect of his appointment and his 
Code of rights, powers, duties, and liabilities, are regulated 
by the Code of Civil Procedure. 


‘ chaptek" viil 

« « 

Of the Enforcement of Public Duties. 

45. Any of the High Courts of Judicature at Fort William, Madras, 
and Bombay, may make an order requiring any spe- 
Power to order public ser- forborne, within the local limits 

tois^^cact” ° of its ordinary original civil jurisdiction, by any per- 
son holding a public office, whether of a permanent 
or a temporary nature, or by any corporation or inferior Court of Judicature : 
provided — 

(a) that an application for such order be made by some person whose 
property, franchise, or personal right would be injured by the forbearing or doing 
(as the case may be) of the said specific act ; 

(ft) that such doing or forbearing is, under any law for the time being in 
force, clearly incumbent on such person or Court in his or its public character, 
or on such corporation in its corporate character ; 

(c) that in the opinion of the High Court such doing or forbearing is con- 
sonant to right and justice ; 

(ef) that the applicant has no otlier specific and adequate legal remedy ; and 
(e) that the remedy given by the order appliefd for will be complete. 

tKm ewat Nothing in this sectaon shall be deemed te an- 
thorixe any High Court-— 
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(J) to make any order binding on the Secretary of Stale for India ints 
Conncil, on the Governor-General in Council, on the Governor of Madras 
Council, on the Governor of Bombay in Council, or on the Lieutenant-Governor ' 
of Bengal ; 

{g) to make any order on any other servant of the. Crown, as such, merely 
to enforce the satisfaction of a claim upon the Crown ; or 

{h) to make any order which' is otherwise expressly excluded by any law 
for the time being- in force. ♦ 

46. Every application under section 45 must 
Application how made. founded on an affidavit of the person injured, 

stating his right in the matter in question, his demand of justice, and the 
denial thereof ; and the High Court may, in its dis- 
Procedur© therein. cretion, make the order applied for absolute in the 

first instance or refuse it, or grant a rule to show cause why the order applied 
for should not be made. 

If, in the last case, the person. Court, or corporation complained of, shows 
. , . ^ no sufficient c^se, the High Court may first make 

r eriB a ema \e. order in the alternative, either to do or forbear the 

act mentioned in the order, or tfi signify some reason to the contrary, and make 
an answer thereto by such day as- the High Court fixes in this behalf. 

47. If the person. Court, or corporation, to whom or to which such 
order is directed, makes no answer, or makes on in- 


Peremptory order. 


sufficient or a false answer, the High Court may then . 


issue a peremptory order to do or forbear the act absolutely. 

48. Every order under this chapter shall be executed, and may be ap- 
pealed from, as if it were a dfcrce made in the exer- 
cise of the ordinaiy original civil jurisdiction of the 
High Court. 

49i. The costs of ajl applications and orders •- 
under ‘this chapter shall be in the discretion of the- 
High Court. • 

, ,60. Neither the High Court nor any Judge - 
thereof shall hereaRer issue any writ of mandamus, 
61. Each of the said High Courts sliall, as l^oon as conveniently may 
bo, frame rules to regulate the procedure under this 
Power to frame rules. chapter ; and- until such rules are framed, the prac- 
tice of such Court as to applications for and grants of writs of mandamus shalL 
apply, so far as may be practicable, to applications and orders under this chap- 
ter. 


Execution of, and appeal 
from, orders. 


Costs. 


Bar to issue of mandamus. 


PART III. 

OF PREVEN^TIVE RELIEF. 

CHAPTER IX.. 

O? Injunctions oenerallt. 

62. Preventive relief is granted at the dis^ 
Preventive relief how cretion of the Conrt by injunction, temporary oc; 
granted. perpetual. 
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63. Temporary injunctions are such as are to continue until a specified 

« • • A- time, or until*the further order of the Court. They 

Temporary injunctions. \ ‘x i ^ 

4 may be granted at any penod of a suit, and are re- 
gulated by the Code of Civil Procedure. ^ 

A perpetual injunction can only be granted by the decree made at the 
„ . 1 • • hearing and upon the merits of the suit : the defend- 

eipetua injunc ions. thereby perpetually enjoined from the asser- 

tion of a right, or from the coenniission of an act, which would be contrary 'to 
the rights of the plaiiitiif. 


CHAPTER X. 

Of Perpetual Injunctions. 

64. Subject to the other provisions contained in, or referred to by, this 
c‘hai)terj^ » perpetual injunction may be granted to 
prevent the breach of an obligation existing' in favour 
* of the a]>plicant, whether expressly or by implication. 

When such obligation arises from contract, the Court shall be guided by 
the rules and provisions contained in Ch.npter II of this Act. 

When the defendant invades or threatens to invade the plaintiff’s right to, 
or enjoyment of, jiropcTty, the Court may grant a perpetual injunction in the fol- 
lowing cases (nanu'ly) : — 

(а) where the defendant is trustee of tlie property for the plaintiff ; 

(б) where there exists no standard for ascertaining the actual damage 
caused, or likely to bd^ausod, by the inA'asion ; 

(c) whore the invasion is such that pecuniary compensation would not 
afford adequate relief ; 

(d) where it is probable tiiat pecuniary compensation cannot be got for 

the invasion ; ‘ . 

(<?) where the injunction is necessary to prevent a multiplicity of judicial 
proceedings . 

Explanation, — For th<3 purpose of this section a trademark is property. 

K 

Illustrations. 

A lets certiiiu land to B, and B contracts not to dig sand or gravel thereout. A 
m^y sue for an in junction to restrain B fjom digging in violation of liis contract. 

(h.) A trustee threatens a breach of trust. Hia co-trustees, if any, should, and the 
beneficial owners may, sue for an injunction to prevent the breach. 

(c.) The directors of a public company are a>)out to pay a dividend out of capital 
or borrowed money. Any of the shareholders may sue for an injunction to restrain them. 

{d. ) The directors of a fire and life-insurance company are about to engage in marine 
insurances. Any of the shareholders may sue for an injunction to restrain them. 

(t.) A, an executor, through misconduct or insolvency, is bringing the property of the 
deceased into danger. The Court may grant an injunction to resti'ain him from getting in 
the assets. 

(/.) A, a trustee for B, is about to make au imprudent sale of a small part of the 
trust-property. B may sue for au injunction to restrain the sale, even though compensation' 
in money would have afforded him adequate relief. 

(^.) A makes a settlement (not founded on marriage or other valuable consideration) 
of on estate on B and his children. A then contracts to sell the estate to C. B or any of 
iua diildren may sue for an injunction to restrain the sale. ^ 

(A.) In the course of A’s employmeut as a vakil, certain papers belonging to his client, 
B, come into' his possession. A threatens to make these papers public, or to communicate 
their contents to a stranger. B may sue for an injunction to restraiu A from so dmng. 
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(L) A is B's^medical adviser. He demands money of B, which B deslines to pay. A 
then threatens to make known the effect pf B’s communications to Him as patient. This 
is contrary to A’s duty, and B may sue for an injunction to restrain him from so doilig. 

{j, ) A, the owner of two adjoining houses, lets one to B, and afterwards lets the other 
to C. A and 0 begin to make such alterations in the house let to C as will prevent the 
comfortable enjoyment of the house let to B. B may sue for an injunction to restrain them 
from so doing. 

{k.) A lets certain arable lands to B for purposes of husbandly, but without any ex- 
press contract as to the mode of cultivation. Conti-ary to the mode of cultivation customary 
in the district, B threatens to sow the lands with seed injurious thereto, and requiring many 
years to eradicate. A may sue for an injunction to restrain B from sowing the lands in con- 
travention of his implied contract to use them in a husbandlike manner. 

(/-.) A, B, and C, are partners, the partnership being determinable at will. A threatens 
to do an act tending to the destruction of the partnership-property. B and C may, without 
seeking a dissolution of the partnership, sue for an injunction to restrain A. from doing 
the act. 

{in ) A, a Hindu widow in possession of her deceased husband’s property, commits 
destruction of the property without any cause sufficient to justify her in so doing. The 
heir- expectant may sue for an injunction to restrain her. 

(n.) A, B, and C, are members of an undivided Hindu family. A cuts timber growing 
on the family- pr.)peit 3 ’, and threatens to destroy ^s>ai*t of the family-house, and to sell some 
of the family- utensils. B and G maj' sue for an injunction to restrain him. 

(o ) A, the o\»Her of certain houses in Calcutta, becomes insolvent. B buys them from 
the official assignee, and enters into fossc.isiou. A per&ists in trespassing on and damaging 
the houses, and B is thereby compelle4, at considerable expense, to employ men to protect 
the possession. B may sue for an injunctidii to restrain fiiither acts of, trespass. 

{p.) The inhabitants of a village claim a right of way over A’s land. In a suit against 
several of them, A (obtains a declaratory decree that his land is subject to no such right. After- 
w.irds each of the other villagers sues A for obstructiug his alleged right of way over 
the hand. A may sue for an injunction to restrain them. 

{q.) A, in an administration-suit to which a creditor, B, is not a party, obtains a decree 
for the administration of C’s assets. B proceeds against C’s estate for his debt. A may sue 
for kii injunction to rostiaiu B. ^ 

(r.) A and B are in possession of contiguous lands and of the mines undeme^ith them. 
A works his mine so as to extend under B’s mine, and threatens to remove certain pillars 
which help to siq^iort B’s mine, B may sue for an injuuction to restrain him from so doing. 

(s.) A rings bells or makes some other unnecessary noise so near a house as to inter- 
fere materifdly and unreasonably with the physical comfort oP the occupier, B. B may sue 
for an injimetiou restraining A from leaking the noi.se. 

{t.) A pollutes tliAiir with smoke so as to interfere materially with the physical comfort 
of B and C, who cany on business in a neighb<»uriug house. B and C may sue for an in- 
junction to restrain the pollution.* • 

{u.) A infringes B’s patent. If the CoAirt is satisfied that the patent is valid, and has 
been infringed, B maj’ obtain an injunction to restrain the iiifiingement. 

(r.) A ])irate 3 B’s copyright. B ina^^ obtain an injunction to restrain the piracy, unless 
the Work of which copyright is claimed is hbellous or obscene. 

(w.) A improperly uses the trademark of B. B may obtain an injunction to restrain 
the user, provided that B’s use of the trademark is honest. 

(a?.) A, a tradesman, holds out B as his partner against the wish and without the 
authority of B. B may sue ior an injunction to restrain A from so doing. 

(y.) A, a veiy eminent man, writes* letters on famllj"- topics to B. After the death of A and 
B, C, who is B’s residuaiy legatee, proposes to make money by publishing A’s letters. D, 
who is A’s executor, lias a property in the lettem, and may sue for an injunction to restrain 
C from publishing them. 

(z.) A caiTies on a manufactory, and B is his assistant. In the course of his business, A 
imparts to 1> a secret jirocess of value. B afterwards demands money of A, threatening, in 
case of refusal, to disclose the process to 0, a lival-manufacturer. A may sue for an injunc- 
tion to re&i^rain B from disclosing the process. 

55. When, to prevent the breach of an obligation, it is necessary to com- 
^ , . . . • -pel the performance of certain acts which the Court 

Mandatory mjunctions. enforcing, the Court may, in its discre- 

tion, grant an injunction to prevent the breach complained of, and also to com- 
pel peribrmance of the ii^qnisite acts. 
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lU/nttraHona. 

C. 

o 

(a.) A, by new ^buildings, obstructs lights to the access and use of which B has ae« 
quired a right under the Indian Limitation Act, Part IV. B may obtain an injunction not 
only to restrain A from going on with the buildings, but also to pull down so much of^ 
them as obstructs B's lights. 

(6.) A builds a house with eaves projecting over B’s land. B may sue for an injunction 
to<^pull down so much of the eaves as so project. 

(c. ) In the case put as illustration i to section 54, the Court may also order all writteO' 
communications made by B as patient to A, as medical adviser, to be destroyed. 

(d.) In the case put as illustration y to section 54, the Court may also order A’s letters 
to be destroyed. 

(c.) A threatens to publish statements concerning B which would be punishable under 
Chapter XXI of the Indian Penal Code. The Court may grant an injunction to restrain the 
publication, even though it may be shown not to be injurious to B*b property. 

(/.) A, being B's medical adviser, threatens to publish B's written communications 
with him showing that B has led an immoral life. B may obtain an injunction to restrain*^ 
the publication. 

\g.) In the cases put as illustrations v and w to section 54, and as illustrations e and f 
to this section, the Court may also order the copies produced by piracy, and the trademarks,- 
statements, and communications, therein resi^ectively mentioned, to be given up or destroyed. 

Injunction when refused. 56. An injnnctidn cannot be granted — 

{n) to stay a judicial proceeding pending at the institution of the suit in- 
which the injunction is sought, unless such restraint is necessary to prevent a 
multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordinate to that from which the- 
injunction is soiiglit ; 

(c) to restrain persons from applying to any legislative body ; 

{d) to interfere the public duties of any department of the Govern- 
ment of India or the Local Government, or with the sovereign acts of a Foreign^ 
Government ; 

{e) to stay proceedings in any criminal matter ; 

(/) prevent the breach efif a contracts the performance of which would 
not be specifically enforced } ' 

(g) to prevent, “on the ground of nuisance, an act oY which it is not rea- 
sonably clear that it will be a nuisance ; 

(Ji) to prevent a continuing breach in wliicli Ihe applicant has acquiesced ; 
(i) when equally efficacious^ relief can certainly be obtained by any other 
usual mode of proceeding, except in case of breach of trust \ 

(jj) when the conduct of the applicant or his agents has been such as to* 
disi. ntitle him to the assistance of the Court ; 

(^) where the applicant has no personal interest in the matter. 


lUustrationa^ 

(a.) A seeks an injunction to restrain his partner, B, from receiving the partnership- 
debts and effects. It appears that A had improperly possessed himself of the books of the 
firm, and refused B acceHS to them. The Court will refuse the injunction. 

(6.) A manufactures and sells crucibles, designating them as patent plumbago cruci- 
bles," though, in fact, they have never been patented. B pirates the designatioif. A can- - 
not obtain an injunction to restrain the piracy. 

(g.) a sells an article called ** Mexican Balm," stating that it is compounded of divers- 
rare essences, and has sovereign medicinal qualities. B commences to sell a similar article, -tO' 
which |;ie g^ves a name and description such as to lead people «mto the belief that they are 
Imying A*8 Mexican Balm. A sues B for an injunction to restrain the sale. B shows that^ 
A*b ICesican Balm consists of nothing but scented hog’s lard. A’s use of bis description ifr> 
net an honest one, and he cannot obtain an injunction. 
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67- Notwithstanding section 56, clause /, where a contract fcomprises an 
affirmative agreement to do a certain act, coupled 
Injunctions to perform ^ negative agreement, express •or implied, not 

nega ive agreemen . to do a certain act, the circumstance that the Court 

is unable to compel specific performance of the affirmative agreement shall not 
preclude it from granting an injunction to perform the negative agreement ; pro- 
vided that the applicant has not failed to perform the contract so far as it is 
•binding on hiin. • 


lUustrations, 

{a.) A contracts to sell to B for Rs. 1,000 the good-will of a certain business unconnect- 
ed with business-premises, and further agrees not to carry on that business in Calcutta. 
B pays A the Rs. 1,000, but A carries on the business in Calcutta. The Court cannot compel 
A to send his customers to B, but B may obtain an injunction restraining A from carrying on 
the business in Calcutta. 

(6.) A contracts to sell to B the good-will of a business. A then sets up a similar 
business close by B’s shop, and solicits his old customers to deal with him. This is contrary 
to his implied contract, and B may obtain an injunction to restrain A from soliciting the 
customers, and from doing any act whereby their good-will may be withdrawn from B. 

(c.) A contracts with B to sing for twelve montlis at B’s theatre, and not to sing in 
public elsewhere. B cannot obtain ^eciiic performance of the contract to sing, but he is 
entitled to an injunction restraining A from singing at any other place of public entertain- 
ment. ^ 

(d.) B contracts with A that he will serve him faithfully for twelve months as a clerk. 
A is not entitled to a decree for speciiic performance of this contract. But he is entitled to 
an injunction restraining B from serving a rival-house as clerk. 

(e.) A contracts with B that, in considei*atiou of Rs. 1,000 to be paid to him by B on 
a day fixed, he will not set up a certain business within a specified distance. B fails to pay 
the money. A cannot be restrained from carrying on the business within the specified 
distance. 


SCHEDULE. 

K • 

{Slee section 2.) 

Acts of the Governor-General in Counxtl. 


Number and year. 

Subject. 

Extent of repeal. 

VIII of 1859 

1 

Civil Procedure ... 

Sections 15 and 192. 

1 

XIV of 1859 

Limitation 

Section 15. 

XXIII of 1861 

Civil Procedure ... 

Section 26. 

IX of 1872 

Contract 

In section 28, the se- 
cond danse of ex- 
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ACT— 

Extent and commencement of, b. 1*'. 

Words occurring in this, to have meanings 
assigned them by the Contract, s. 3. 

Enactments repealed by this, p. 23. 

APPEAL— 

Not to lie from order or decree passed in 
suit instituted by person dispossessed of 
immoveable property, a. 9. 

APPLICATIONS— 

Ta high courts to order public servants 
and others to do ceitain acts, s. 45. ‘ 

How made, s. 46. 

Procedure thereon, ib. 

Costs of such, s. 49. 

APPOINTMENT— 

Of receivers, a. 44. ^ 

AWARDS— 

Chapter 2 (relating to the specific perform- 
ance of contracts) applied to, s. 30. 

BAH— . 

Of suit for compensation for breach of con- 
tract after dismissal suit for specific 
performance, s. 29. 

To issue of mandamus by high court, s. 50. 

CANCELLATION— 

Of instruments, ss. 39 — 41. • 

COMMENCEMENT— 

Of Act, 8. 1. 

COMPENSATION— 

Not being adequate relief for non-perform- 
ance of contract, court may enforce specific 
performance, b. 12. 

Wheii it may be granted, s. 19. 

Ec.n^ adequate relief, court not to enforce 
Bpeeific performance, s. 21. 

For breach of contract; dismissal of suit for 
specific-performance to bar pldintifi’s right 
to sue for, s. 29. 

Court may require party for whom instru- 
ment is cancelled to make, s. 41. 

CONTRACT- 

, Caaee in which specific performance of, may 
be enforced, s. 12. 

Unless contrary proved, court to presume 
that breach of, to transfer immoveable 
property cannot be adequately compen- 
sate in money, and that breach of, to 
transfer moveable property can be so com- 
pensated, 8. 12, exp. 

Not wholly impossible of performance when | 
portion of subject-matter partially ceases I 
to exist, 8. 13. ' 


CONTRACT— continued. 

Court may direct specific performance of 
part of, where part unperformed bears 
small proportion to the whole in value, 
and admits of compensation, and may 
award compensation for deficiency, s. 14. 

Paity unable to perform whole of, is not en- 
titled to decree wliere part uniierformed 
bears large proportion to the whole, but 
court may dii ett him to perform specifi- 
Cidly so much fis he can, s. 15. 

Court may dii-eet specific performance of 
independent part of, s. 1 6. 

In what cases court not to direct specific 
performance of part of, s. 17. 

Purchasers’ or lessees’ rights against persons 
cimtracting to sell or let property with 
imperfect title, s. 18. 

In what eases court has power to award com- 
pensation in suit fiAi- specific performance 
of, s. 19. 

Liquidation of damages not a bar to specific 
performance of, s. 20. 

In what cases siiecitic performance of, can- 
not be enforced, s. 21. 

Discretion of court to decree specific perform- 
ance of, s. 22. 

In 'vvhat cases court may exercise discretion 

^ not to decree specific performance of, 

ib. 

By whom specifip 
obtained, s. 23. 

For whom specific performance of, cannot 
be dnlorced, s. 24. 

To sell or let property by one who has no 
title, or is a voluntary settler, cannot be 
specifically enforced in favour of vendor 
or lessor, s. 25. 

For whom specific performance of, cannot 
be enforced, except with a variation, s. 26. 

Against whom it may be specifically en- 
forced, 8. 27. 

Against whom it cannot be specifically en- 
forced, s. 28. 

Effect of dismissal of suit for specific per- 
foimance of, s. 29. 

Provisions as to, to apply to awards and 
testamentary directions to execute settle- 
ments, *6. 30. 

When court may direct rectification of, a. 31. 

Court to satisfy itself as to intent of parties 
to, for purposes of rectification, s. 39. 

On w'ha± principles court may rectify, s. 33. 

In writing may be rectified, and then speci- 
fically enforced, b. 34. 

In what cases suit may be instituted for re- 
scission of, 8. 35. 
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CONTRACT —eenHnued. 

In writing ; plaintiff in si^ for spocific pe% 
iormance of, may pray to liave contract 
^edciaded if it cannot be speciAcediy • en- 
forced, & 37. 

In writing ; when reecission of, may be ad- 
judged for mere mistake, a. 36. 

Court may require party rescinding to make 
compensatian to the other, s. 38. 

COSTS— 

Of applications and orders to be in discre- 
tion of high court, s. 49. 

DAMAGES— 

Liquidation of^ no bar to specific perform- 
ance, s. 20. 

DECLARATION— 

Of status or rights discretionary, a. 42. 

Effect of such, a. 43. 


DECLARATORY DECREES— 

Court may make, a. 42. 

Effect of, s. 43. 

DECREE— 

Party not entitled to, when unable to per- 
form the whole of his contract, and when 
part unperforaied leaves large prt>poition 
to the whole, s. 15. 

Plaintiff in suit when entitled to, directing 
party in default to perforin specifically so 
much of his contract as be can, ib. 

Discretion of court t<j, specific performance 
of contract, s. 22. 

Ri what cases court may exercise discretion 
not to, specific performance, ib. 

Any person entitled to any legal character 
or to any right as to any propertir may 
sue for dcclaratoiy, that he is bo^eiititled. 
8. 42. 

When court not to make any such declara- 
tion, ib. 

Effect of such declaration, a. 43* • 


DELIVERY— 

Of property by one holding not as owner to 
one entitled to s. 11. 


DIRECTIONS— 

To exemise settlements; chapter 2 (relating 
to specific performance of contracts) ap- 
plied to awards and, s. 30. 

PISCRETION— 

As to decreeing specific performance, s. 22. 

DISMISSAL— 

Cl' suit lor specific performance ; effect of, 
s. 29. 


EFFECT— 

di^n^WiUE'auit fqr specific p^ormapce, 
s.* 29. 

BNAOTMEim- 

at, iL% 

1m Act p. ^ 

ENTORCIEltENT— 

Of puhlie duties^ s. 45. 


EXTENT— 

Of Act, s. 1. 

HIGH COURT— 

Power of, to order public seirmits or any 
corporation or inferior court to door for- 
bear to do certain specific acts, s. 45* < 
Exemptions from such power, »&. 

Procedure of, on application made on affi- 
davit of party injured for enforcement of 
public duties, ss. 46, 47, 

Every order passed by, to be executed or 
appealed from as if it were a decree made 
in exercise of its ordinary original civil 
■ jurisdiction, 8. 48. 

Cost of all applications and orders to be in 
discretion of, s. 49. 

Not to issue any writs of mandamua, s. 50. 
Power of, to frame rules to regulate pro- 
cedure for enforcement of public duties, 

^ s. 51. 

IMMEDIATE POSSESSION— 

Liability of pei-soii in possession (not aa 
owner) to deliver to person entitled to, 

F. 11. 

IMMOA'KABLK Pl^CfPEUTY— 

Mode of 1 ‘eeovejy of, s. 8. 

Suit by person dispossessed of, s. 9. 

Unless coiiti-iuy proved, court to presumer 
that breach of contract to transfer, can- 
not be adequately compensated in money, 
s. 12, exp. 

INDIAN CONTRACT ACT— 

See Act. 

INJUNCTIONS— 

Pr^veutiv# relief granted by, temporary or 
perpetitkl, k. 

What are teu^joraiy, and when granted, 
s. 53. 

Peqietual, Imw granted, ib. 

Perpetual, when granted, s. 64. 

Mandatory, when gi-auted, s. 56. 

When to be refused, s. 56. 

To perform negative agreements, s. 57. 

INSTRUMENT— 

When coiiiii may rectify, s. 31. 

Presumption of court as to intention of 
parties to rectify, s. 32. 

On what principles court to rectify, s. 33. 
May be specifically enfui'ced after rectifica- 
tion, fi. 34. 

When court may order cancellation of, s. 39. 
Prooediure where it is registered, ib» 

May be partially cancelled when, s. 40. 

Court may require party for whom it is can- 
celled to make comjieusatioh to the otber^ 
s. 41. 

ISSUE— 

Of mandamus ; bar to, s. 50. 

LIABILITY-^ 

Of pe!^n in posaessloii (i|6t as 
fleliver to perm entiiUBd to 
possession, s. 11. 
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UQDIDATION— 

Of damages not a bar to specific peiform- 
ance, s 20 

MANDAMUS— 

High court not to issue, s 50 

MANDATORY INJUNCTIONS— 

When they may be granted, s 55 

MOVEABLE PROPERTY— 

Mode ot recovery of, s 10 ** 

Liability of pci son in possession of, not as 
owner, to debvei immediate possebsion to 
person entitled, s 11 

Unless contiaiy proved, court to presume 
that breach of contia(t to transfer, can 
be leheved by compensation in mone^, 
s 12, e\p 

NON ENPORCEMENT— 

Of contiacts, exceiit without var laon s 26 

OBLIGATION— 

Definition of, s 3 

ORDER— 

Requirmg public servants and others to do 
ceitain specific acts , ^ovvci ot high court 
to m ikc, s 45 * 

In altemativ e , issue of, s 46 
Issue of peremptory s 47 
Execution of and q>i)i e 0 f i )m such s 48 
Cost of, in discretion of high court, s 49 

PARTIES— 

And persons claiming undv them by sub 
sequent title , relief agamst s 27 
In certain coses specific \ cifonnance not en- 
forceable against s 28 
In rectifying a contiact court to satisfy, itself 
as to intention of, s 32 * 

PENAL LAAV- 

Specific lehef not to be granted to enforce, 
s 7 

PERPETUAL INJUNCTIONS— 

1 heir effect, s 53 

When they may be granted, s 54 

POWI 

To a^aid compensation, s 19 
To order pubbe sen ants to do certain spe 
afic acta, s 45 
To flame rides, s 51 

PRESUMPTION— 

Ae to intention of parties before lectifica- 
iion of contract by court, s 32 

PREVENTIVE RELIEF— 

What IB, 8 6 
How granted, s 52* 

PROPEPTY— 

See Moveaiie Property and Imminedtlle Pro^ 
perty. 

PUBLIC DUTIES- 

Power of high court as to enforcement of, 
within local bmits of ordfiiaiT orunnal 
cMi^dhiBcljoni s. 45. 


PUBLIC DUTIES— 

6 Ezemptions^from such power, s 45 
Application for enforcement of, to be found- 
^ on affidavit of person injured, s 46 
Proceduie on such apphcation, th 
Eveiy Older passed to be executed or 
appealed from «i8 if it were a decree made 
m excicise of ordinary ongmal civd juris 
diction of high court, s 48 
Costs of all apphoations and orders to be m 
disci ction of high court, s 49 

PUBT IC SERVANlls— 

Miy be uidcied by court to do ceitain spe 
cific acts, 8 45 

PURCHASLR— 

His right agamst vendor with imperfect title, 
s 18 

SAVING— 

Of light of relief, s 4 

SETILEMENT- 
Defimt^n of, s 3 

SEl TLEMENTS- 

Chapter 2 (relating to specific performance 
of contia.cts) apjihed to awards and diiec- 
tious to execute, s 30 

SPECIFIC ENFORCEMEbT— 

Oi rectified contract, s 34 

SPECIFIC IMMOVEABLE PROPERTY— 
Mode of recovciy of, s 8 

SPECIFIC MOVEABLE PROPERTY— 

Mode of recoveiy of, s 10 

SPECIFIC PERFORMANCE— 

Wl#en enforceable, s 12 
Of i>a>t of con ti act where part unperformed 
is small, s 14 « 

Of pai-t of contract where part unperformed 
IS lai^e„s 15 

Of independent part of contract, s 16 
Court not to direct, except m cases coming 
under s 14, 15, oi 16, s 17 
DibCietion as to decreeing, s 22 

V ho tn iy obtain, s 23 

V hen it cannot be enforced, s 24 
Effect of dismissmg a suit for, s 29 

SPECIFIC RELIEF— 

How given, s 5 

Not to be granted to enforce penal Ifiw, s 7 

SUIT— 

May be instituted by person dispossessed of 
immoveable pioperty, s 9 
No one barred from estabhshmg his claim to 
such pioperty, i5 

Not to be brought under sechon. 9 against 
Government^ tb 

No appeal from, or renew of, decree or order 
passed in anysuit^instituted under a 9, 

perty to the beneficial interest m which 
the person for whom he la trustee w eaU' 
tiM, B 10, exp 1 
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BVYI~>—eo7Vtinived. 

A special or tem[x>raiy riglit to present po»* 
session of propeity sufficiint ground to 
support Buc^ a. 10, exp. ii. 

For spedfic performance of contract ; in 
what cases court has power to award com- 
pensation in, B. 19. 

For specific performance of contract or part 
thereof ; effect of dismissal of, s. 29. 

For rectification of contract, s. 31. 

To have written contract rescinded, s. 35. 

For specific performance of written contract; 
-plaintiff may pray to have contract re- 
scinded if it cannot be specifically enforced, 
B. 37. 

To have written instrument adjudged void 
or voidable, s. 39. 

May be instituted by person entitled to any 
legal character or to any right as to any 
property with the view of obtaining a de- 
claration that he is entitled, s. 42. 
TEMPORARY INJUNCTIONS— 

What they are, and when they* may be 
granted, s. 53. 


TITLE— 

. Of Act, 8. 1. 

Purchaser's rights against vendor with im- 
perfect, B. IS. 

TRUST— 

Definition of, s. 3. 

TRUSTEE— 

Definition of, s. 3. 

May sue for possession of property to Uio 
beneficial interest in which the person for 
whom he is trustee is entitled, s. 10, exp. i. 

May be compelled by court to specifically 
perform any act of a trust wholly or in 
part, s. 12. 

VENDOR— 

With imperfect title ; purchaser’s rights 

• against^ s. 18. 

VOLUNTARY SETTLER— 

Contract to sell property by a, s. 25. 






THE IHDUN REGISTRATION ACT, 

No. Ill OF 1877. 'f~ 


lEeeeived the Goaemor-GenerciC a assent on the February 1877.1 

AN ACT FOR THE REGISTRATION OF DOCUMENTS. 

Whbbbas it is expedient to amend the law relating to the registration of 

^ , , documents ; It is hereby enacted as follows : — 

Freamule. 


Repeal of enactments. 


‘part I. 

Preliminary. 

1 Tliis Act may he called ‘‘ The Indian Re- 
Shoit title. gistration Act, 1877.” 

It extends to the whole of British India, except such districts or ti^ts of 
It exten country as the Local GovenftnSht may from time to 

Local extent time, with the previous sanction of the Governor- 

General in Council, exclude from its operation. xi. j. x j c 

General m , Aniit shall coipe into force on the first day of 

Comniencanent 

• 2. On and from that day Act No. VIII. of 

Repeal of enactment*. 1871 shall be repealed. , „ . 

But all appointments, nofificatione, rule8,^and ordere made, and all districts 
■nd sub-districts formed, and all offices established, and a.11 tables of ^ 
Tuireil nnder Buch Act or any of the enactments thereby repealed, shall be 
deem^ to have been respectively made, fonned, established, and prepared 
this Act, except in so far as such rules and orders my be inconsistent hei^&. 

References made in Acts passed before the firet dav of April 187/ to Ae 
said Act, or to any enactment thereby repealed, shall be icad as if made to the 
•orFespondin^ section of this Act. 

Tn this Act, unless there be something 
Intmpretetion-clauBe. the subject or context- 

“Lease.’* .. “Lease” includes a counterpart, kabuliyat, atl 

Wdertaldng to cultivate or Ldude and apply 

to the affixing of a mark ^ ,, 

^m'moveable property” includes land, building, her«d,tory. allowances 
Immoveable p p ^ gg 

“Immoveable property.” -benefit to arise out of land, and things attached tc 

ae earth, or permanently fastened to anything which is attached to the eattb 
but not standing timber, growing crops, nor gr^s :■ 
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“ Sndonement." 


** Endowed.’' 


« Moyeable property” includes standing timber, gromng crops and grass* 

“MOTeaUepTopwty” ™ property of every 

^ other description, except immoveable property: 

Book” includes a portion of a book, and also 
" Book.” any number of sheets connected together 'with a vieiv 

of forming a book or portion of a book : 
“Endonement.” V “ Endorsement” and “endorsed” include and 

a^y to an entry in writing by a registering officer 
“Endorsed.” on a rider or covering slip to any document tendered 

for registration under this Act : 

“ Minor” means a person who, according to the 
“ Minor.” personal law to which he is subject, has not attained 

majority : 

“ Eepresentative” includes the guardian of a 
“Representative.” minor and the committee or other legal curator of a 

lunatic or idiot : 

“ Addition” means the place of residence, and the profession, trade, rank^ 
« ® person described, and, in the 

case of a native, his^caste (if any) and his father’s 
name, or, where he is usually described as the son of his mother, then his 
mother’s name : « 

“ District Court” includes the High Court in its ordinary original civil 
“District Court.” jurisdiction; and 

“District.” “Sub^Dii- “ District” and “ Sub-District” respectively 

tiict. mean a district and sub-district formed under this 

^ « Act. 


“Minor.” 


“ Representative.” 


PART il.‘ 

• « 

Of the Registration-establishment. 

• t 

4. The Local Government shall appoint an officer to be the Inspector- 
Inipector-General of Regis- General of Registration for the territories subject to 
*Ta^n. such Government, 

or may, instead of making such appointment, direct that all or any of the 
powers and duties hereinafter conferred and imposed upon the Inspector-General 
shall be exercised and performed by such officer or officers, and within such 
local limits, as the Local Government from time to tiuie appoints in this behalf. 

The Governor of Bombay in Council may also, with the previous consent 
Brandi Inspector-General of the Governor-General in Council, appoint an offi- 
of Sindh. cer to be Branch Inspector-General of Sindh, who 

shall have all the powers of an Inspector-General under this Act other than the 
power to frame rules hereinafter conferred. 

Any Inspector-General or the Branch Inspector-General of Sindh may 
hold simultaneously any other office under Government. 

6. For the purposes of this Act, the Local Government shall form dis- 

‘-A j tricts and sub-districts, " and shall prescribe, and 

Dutnetoaudfub-distncta. ^ 

tricts and gab-districts* 
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The districts and sub-districts formed under this section, together with the 
limits thereof and every alteration of such limits, shall be notified in the local 
official Gazette. * 

Every such alteration shall take effect on such day after the date of the 
notification as is therein mentioned. 

6 . The Local Government may appoint atich persons, whether public 
Begistrars and Sub-Begia- officers or not, as it^roinks proper, to be Registrars 

trara. of the several di‘?tricts, and to be Sub- Registrars of 

the several sub-districts, formed as afc * ^ectively. 

7 . The Local Government shall estsA* • district an office to be 

Offices of Registrar and styled the office of the _ r, and in every sub- 

Sub- Registrar. district an office or offices to i,. styled the office of the 

Sulv Registrar, or the offices of the Joint Sub-Registrars, and may amalgamate 
with any office of a Registrar any office of a Sub-Registrar subo’-^’’'ate to such 
Registrar, , 

and may authorize any Sub- Registrar whose office has been so amalgamated 
to exercise and perform, in addition to his own powers and duties, all or . y of 
the powers and duties of the Registrar to whom be is subordinate : 

Provided that no such authorization shall enable a Sub-Registrar to hear an 
appeal against an order passed by himself under this Act. 

8 . The Local Government may also appoint officers to be called Inspec- 
Inapeotore of Registration- tors of Registration-offices, and may from time to 

offices. time prescribe the duties of such officers. Every 

such Inspector shall be subordinate to the Inspector-Gggei^l. 

9 . Every military cantonment where there is a Cantonment Magistrate 
Military cantonments may may (if the Local Government so directs) be, for 

be declared sub-distriots or the pui'iioses of tliis.Act, a sub-district or a district, 
districts. sucfi Magistrate shall be the Sub- Registrar or 

the Registrar of such«ul)-district or district, as the case may be. 

Whenever the Govenior-Gcnerul in Council declares any military canton- 
ment beyond the limits of British India to be a sub-district or a district for the 
purposes of this Act, he shall also declare, iif tlie case of a sub-district, what 
authorities shall be Registrar of the district and Inspector- General, and, in the 
case of a district, what authority shall be In spec tor- General with reference to 
such cantonment and the Sub- Registrar or Registrar thereof. 

10. Whenever any Registrar other than the 
Absence of Registrar from Registrar of a district including a Presidency-town, 
his district or vacancy in his ai,sent otherwise than on duty in his district, 
or when his office is temporarily vacant, 
any person whom the Inspector-General appoints in this behalf, or, in de- 
fault of such appointment, the Judge of the District Court within the local 
limits of whose jurisdiction the Registrar’s office is situate, 

shall be the Registrar during such absence or untU the Local Government 
fills up the vacancy. 

Whenever tlie Registrar of a district, including a Presidency-town, is absent 
otherwise than on duty in his district, or when his office is temporarily vacant, 
any person whom the'Inspector-General appoints in this behalf shall be the 
Registrar during such absence, or until the Local Government fills up the 
vacancy. 
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11. • Whenever any Registrar is absent from his office on duty in his 
Absence of Registrar on district, he nfay appoint ^ny Sub-Registrar or other 

duty in his district. • person in his district to perform, during such absence, 

all the duties of a Registrar, except those mentioned in sections 68 and 72. 

12. Whenever any Sub- Registrar is absent, or when his office is tempo- 
Absence of Sub-Registrar rarily vacant, any person whom the Registrar of the 

or vacancy in his office. (^jtrict appoints in this behalf shall be Sub- Registrar 

during such absence, or until ^e Local Government fills up the vacancy. 

13. All appointments made under section 10, section 11, or section 12, 
Appointments under sec- pl»all he reported to the Local Government by the 

tion 10, 11, or 12 to be re- Inspector-General. Such report shall be either 
ported to Government. special or general as the Local Government directs. 

The Local Government may suspend, remove, or dismiss any person 
' Suspension, removal, and appointed under the provisions of this Act, and 
diuni^ of officers. appoint another person in his stead. 

14. Subject to the approval ‘of the Governor-General in Council, the 
Remuneration and estab- Local Government may assign such salaries as such 

lishments of registering offi- Government from tilne to time deems proper to the 
cers. registering officers appointed under this Act, or 

provide for their* remuneration by fees, or partly by fees and partly by 
salaries. 

The Local Government may allow proper establishments for the several 
offices under this Act. 


15. The several Registrars and Sub- Registrars shall use a seal bearing 

Se.1. of registering oifeeA the following inscription in English and in sneh 
® Other language as the Local Government directs: — 

The seal of the. RegiS'rar(or of the Sub-Registrar) of 


16. The Local Government shall proride for the office of every registeiv 
Register-books. '•'ng officer the bbolfs necessary for the purposes of 

• this Act. f 

The books so provided shall contain the forms from time to time pre- 
scribed by the Inspector-General, with the sanction 
of the Local Government, and the pages of such books 
shall be consecutively numbered in print, and the number of pages in each book 
be certified on the title-page by the officer by whom such books are issued. 
The Local Governnaeat shall supply the office of every Registrar with a 
Fire-proof boxes. fire-proof box, and shall, in each district, make suit- 

able provision for the safe custody of the records 
connected with the Tegistration of documents in such district. 


tART III. 

Of Rkgistbable Documents. 

17. The documents next hereinafter mentioned shall be registered, if 
Documents of which regis- the property to which they relate is situate in a 
tration is compulsoiy. district in which, and if they have been executed 

on or after the date on which Act No. XVI of 1864; or Act No. XX of 1866, 
or Act No. VIII of 1871, or this Act, , came or comes into force (that is to 





BEGISTRABLE DOCUMENTS. 


if 


x(a) instruments of gift of immoveable property : 

(6) other non-testaftnentary instruments which purport of operate to 
•create, declare, assign, limit, or extinguish, whether in present or in future, 
tiny right,, ^itle, or interest, whether vested or contingent, of the value of one 
hundred rupees and upwards, to or in inamoveable property ; 

(c) non-testamentary instruments whicly acknowledge tlie receipt or 
payment of any consideration on account of thw creation, declaration, assign- 
*meRt, limitation, or extinction of any such right, title, or interest : and 

(df leases of immoveable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent : 


Provided that the Local Government may, by order published in the official 
Gazette, exempt from the operation of the former part of this section any leases 
executed in any district, or part of a district, the terms granted by which do not 
•exceed five years^ and the annual rents reserved by which do not exceed fifty 
^rupee^. ^ 

^ Nothing in clauses J and c of thii? section ap- 

Exception of 

composition deeds ; (e) any composition-deed ; 

(/) any instrument relating to shares in a Joint Stock Company, 
and of transfers of shares notwithstanding that the assets of such Company 
and debentures in Land Com- consist in whole or in part of immoveable pro- 
pwiies ; p^^'ty, or 

(^) any endorsement upon or transfer of any debenture issued by any 
such Company ; 

(/i) any document not itself creating, declariri^; assigning, limiting, or 
documents merely creat- extinguishing any right, title, or interest of the 
ing right to obtain other value of one hundred rupees and upwards to or in 
•documents. immovnable property, but merely creating a right to 

obtain another document which will^ when executed, ^Teate, declare, assign, limit, 
or extingiiisli any right, title, or interest ; » 

(i) decrees and orders of Courts and awards ; 

(j) grants of immoveaWe property by Government; 

{k) instruments of partition made by tevenue-officers ; 

(/) certificates and instruments of collateral security granted under the 
Land Improvement Act, 1871. 

Authorities to adopt a son, executed after the. 
Authorities to adopt first day of January 1872, and not conferred by a 
will, shall also be registered* 


, Documents of which re* 
gistration is optional. 


18 . Any of the documents next hereinafter 
mentioned may be registered under this Act (that is 
to say),— 

(а) instruments (other than instruments of gift and wills) which purport 
or operate to create, declare, assign, limit, or extinguish, whether in present or 
in future, any right, title, or interest, whether vested or contingent, of a value 
less than one hundred rupees, to or in immoveable property : 

(б) instruments acknowledging the receipt or payment of any consider- 
ation on account of the Creation, declaration, assignment, limitation, or extinc- 
tion of any such right, title, or interest : 

(c) leases of immoveable property for any term not exceeding one year, 
sand leases exempted under section 17 : 
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(d) instruments (other than wills) which purport or operate to eteate'f 
declare, assign, limit, or extinguish any right, title, o» interest to or in moveablir 
property : 

(e) wills : 

(f) all other documents not required by section 17 to be registered. 

19. If any document cWy presented for I’egistration he in a language 

DocumentB in language the registering officer does not understand, and 

not understood by register- which is not commonly used in the district, he shall 
ing officer. refuse to register the document, unless it** be ac- 

companied by a true translation into a language commonly used in the district, 
and also by a tnie copy. 

20. The registering officer may, in his discretion, refuse to accept for 
Documents containing in- registration any document in which any interlineation, 

terlineations, blanks, era- blank, erasure, or alteration appears, unless the per- 
sures, or alterations. sous executing the document attest with their sig- 

natures or initials such interlineation, blank, erasure, or alteration. If he register 
such document, he shall, at the time of registering the same, make a note in 
the register of such interlineation, blank, erasure, or alteration. 

21. (a.) No * non-testamentary document relating to immoveable pro- 

perty shall be accepted for registration unless it 
'Description of parcels. contains a description of such property sufficient to 
identify the same. 

(b.) Houses in town shall be described as situate on the north or other 
side of the street or ];pa^ (mentioning it) to which they front, and by their 
existing and foimer occupancies, and by their numbers, if the houses in such 
street or road are numbered. Other houses and lands shall be described by 
their name, if any, and as being in the territorial division in which they are 
situate, and by their superficial contents, bSe roads and other properties on 
which they abut, and the^r existing occupducies, and also, whenever it is 
practicable, by rcference'to a Government map or survey. * 

(c.) No non-testamentary document containing a map or plan of any 
Documents containing property comprised tlierein shall be accepted for 
maps or plans. registration unless it be accompanied by a true copy 

of the map or plan, or, in case such property is situate in several districts, by 
such number of true copies of the map or plan as are equal to the number of 
such districts. 

22. Failure to comply with the provisions contained in section 21, 
to comply with clause by shall not disentitle a document to be re- 

rultf as to description of gistered if the description of the property to which 
houses and land. it relates is sufficient to identify such property* 


PART IV. 

Of the Time of Presentation. 

23. Subject to the provisions contained in sections 24, 25, and 26, no 
Time for piesenting docu- document other than a will shall be accepted for 
registration unless presented for that purpose to the 
proper officer within four mouths from the. date of its execution, 





TIME OF PRISIKTJLTION. 


V 


or, in the case of a copy of a decree or order, within four months from the 
day on which the decree oii order was •made, or, where it is appealable, within 
four months from the day on which it becomes final : * 

Provided that, where there are several persons executing a document at 
different times, such document may be presented for registration and re-registra- 
tion within four months from the date of each execution. 

24. If, owing to urgent necessity or unav^ifaable accident, any document 
Provision where delay in executed, or ropy of a decree or order made, in 
presentation is unavoidable. British India, is not presented for registration till 
after the expiration of the time hereinbefore prescribed in that belialf, the 
Kegistrar, in cases where the delay in presentation does not exceed four months, 
may direct that, on payment of a fine not exceeding ten times the amount of 
the proper registration-fee, such document shall be accepted for registration. 

Any application for such direction may be lodged with a Sub- Registrar, who 
shall forthwith forward it to the Registrar to whom he is subordinate. 


25. When a document purporting ^o have been executed by all or any of 
Documents executed out the parties out of British India is not presented for 
of British India. registration till after the expiration of the time 

hereinbefore prescribed in that behalf, the registering officer, if satisfied, 

(o) that the instrument was so executed, and . 

(b) that it has been presented for registration within four months after 
its arrival in British India, 

may, on payment of the proper registration-fee, accept such document for 
registration. 

20. Whenever a registration-office is closed jjii Jbhe last day of any 
Provision where office is period provided in this Act for the presentation of 
closed on last day of period any document, such last day shall, for the purposes 
for presentation. of this Act, be deemed to be the day on which 

the offiee re-opens.* 


Wills may'^be pres5ited 
or deposited at any time. 


27. A will may at any time be presented for 
registration or deposited in manner hereinafter 
prQvided. 


PART V. 

Of the Place of Registration. 

28. Save as in this Part otherwise provided, every document mentioned 
Place for registering docu- section 17, clauses (Z, 6, c, and d, and sec- 

ments relating to lan£ tion 18, clauses a, 5, and c, shall be presented 

for registration iij the office of a Sub-Registrar within whose sub-district the 
whole or some portion of the property to which such document relates is 
situate. 

29. Every document other than a document referred to in section 28, 
Place for registering other and a copy of a decree or order, mny be present^ 

documents. for registration either in th'^ office of the Sub-Regis- 

trar in whose sub-district "the document was executed, or in the office of any 
other Sub-Registrar under the local Government at which all the persons exe- 
cuting and claiming under the document desire the same to be registered. ' 
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A copy of' a decree or order may be presented for registration in tlie office^ 
of the Sub-Begistrar in whose sub-district the original decree or order was 
made, or, where the decree or order does not affect immoveable property, in the 
office of any other Sub-Begistrar under the Local Government at which all the 
persons claiming under the decree or order desire tiie copy to be registered. 


30. (a.) Any Begistrf r may, in his discretion, receive and register any 
« . ^ . X document which might be registered by any Sub- 

R.(prt»taoabyEeg.Btr«. Registrar subordinate to him. 

(b.) The Begistrar of a district including a Presidency-town and the 


E^strationbyRegisbrarat Registrar of the Lahore District may receive and 
PreBideni^-town and Lahore, register any document referred to in section 28 


without regard to the situation in any part of British India of the property to 
which the document relates. 


31. In ordinary cases the registration or deposit of documents under 
Regifitration or acceptance this Act shall be made only at <he office of the 
for deposit at private real- officer authorized to accept the same for registra- 
tion or deposit. 

But such officer may, on special cause being shown, attend at the residence 
of any person desiring to present a document for registration or to deposit a 
Will, and accept foif* registration or deposit such document or Will. 


PART VI. 

Of Presenting Documents for Registration. 

32. Except in the c^ses mentioned in {section 81 and section 89', every 
Peraons to present docu- document to be registered under this Act, whether- 
mentafor registration. ' such registration be compulsory or optional, shall 
be presented at the proper registration-office, 

by some person executing or claiming under die same, or, in the case of a 
copy of a decree or order, claiming under the decree or order, 
or by the representative or assign of such person, 

or by the agent of such person, representative, or assign, duly authorised by 
power-of-attomey executed and authenticated in manner hereinafter mentioned. 

Powers-of-attomey recog- 334. For the purposes of section 82, the powers- 

nizable for purposes of sec- of? attorney next hereinafter mentioned shall alone 
tion ^2. l)e recognized (that is to say), — 

(a) if the principal at the time of executing the power-of-attorney resides 
ih. any part of Briiish India in which this Act is for the time being in force, a 
power-of-attomey executed before and authenticated by the Jlegistrar or Sub- 
Registrar within whose district or sub-district the principal resides : 

(h) if the principal at the time aforesaid resides in a'ny other part^ ctf 
Briiish India, a power-ofoattomey executed before and authenticated by any 
M^strate: 

'(e.) if t]&e4pnninp8l,at the time aforesaid does not reside in British India, 
a<powei%.of«tteriiey executed before and authenticated ly a Notary Public,, or 
any Oonrt^ dudge^ Magistrate^ Boritish Consnl; or Vice^onsul, or repreaeifta’ 
^**ive oi of theiOarosmAnt’- of Jndis : 
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Provided that the following persons shall not be required to attend at 
Proviso as to persons in- ^7 registration-office or Court for the purpose of 
limi, or in jail, or exempt executing any such power-of-attomey as is mcn- 
from appearing in Court. tioned in clauses a and b of this section : — 

persons who, by reason of bodily infirmity, are unable, without risk of 
serious inconvenience, so’ to attend ; | 

persons who are in jail under civil or criminal process ; and 
persons exempt by law from personal appearance in Court. 

In every such case the Registrar or Sub-Registrar or .Magistrate (as the 
case may be), if satisfied that the power-of-attoriiey has been voluntarily 
executed by the person purporting to be the principal, may attest the same 
without requiring his personal attendance at the office or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, the 
Registrar or Sub- Registrar or Magistrate may either himself go to the house 
of the person purporting to be the principal, or to the jail in 'ndiich lie is con- 
fined, and examine him, or issue a commission for his examination. 

Any power-of-attorney mentioned in tliis section njay be proved by the 
production of it without further^ proof, when it purports, on the face of it, 
to have been executed before and authenticated by the pei’son or Court herein 
before mentioned in that behalf. 

34. Subject to the provisions contained in this Part and in sections 41, 
Inquiry before registration 43, 45, 69, 75, 77, 88, and 89, no document shall 

by registering officer. be registered under this Act, unless the persons 

executing such document, or their representatives, assigns, or agents authorized 
as aforesaid, appear before the registering oftLer witiiin the time allowed for 
presentation under sections 23, 24, 25, and 26 : 

Provided that if, owing to urgent necobsity or unavoidable accident, all 
such persons do not so appear, tin* Ivegistrar, in^ cases where the delay in appear- 
ing does not exceed four months, may direct that, on i)ayment of a fine, not 
exceeding ten times th"* amount of the proper registration-fee, in addition to 
the fine, if any, payable under section 24, the document may be registered. 
Such ap]iearance may be si^nultanoous or at different times. 

The registering ofticer shall thereui»on — 

{a) enquire whether or not such diHiiment was executed by the persons 
by whom it purports to have been executed, 

{b) satisfy himself as to the identity of the persons a])pearing before 
him, and alleging that they have executed che document, and 

(c) in the case of any person appearin^f as a representative, assign, or 
agent, satisfy himself of the right of such person so to apt^ear. 

Any application for a direction under the proviso in this section may be 
lodged with a Sub-Registrar, who shall forthwith forward it to the Registrar 
to whom he is subordinate. 

Nothing in thifir* ^*110X1 apjplies to copies of decrees or orders. 

35. If all the persons executing tlie document appear personally before 
Procedure on admission of the registering officer, and are personally known to 

execution. him, or if he bo otherwise satisfied that they are the 

persons they represent theniselvcs to be, and if they all admit the execution of 
the document ; 

or, in the case of any person appearing by a representative, assign^ or 
agent, if such representative, assign, or agent admits the execution ; ^ , 

104. In section 85 of the same Act, after the words “person 
AmOTdment of Act ID. appears,” the words “ to the registering officer” 
of 1877 , Beotian 85 . ghall he inserted ; and after the words “refuse 

to register the document,” the words “as to the person so denvinfir. 
appeanDg, or dead ” shall be inserted. 
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or, if the person executing the document is dead, and his representative 
or assign appears before the registering officer, andiadndts the execution, 

the registering officer shall register the document as directed in sections 
58 to 61, inclusiva 

The registering officer may, in order to satisfy himself that the persons 
Procedure on denial of a(ppearing before him are the persons they represent 
execution, &c. themselves to be, or for any other purpose contem- 

plated by this Act, examine any one present in his office. If any of the persons 
by whom tho document purports to be executed deny its execution, or 
if any such person appears to be a minor, an idiot, or a lunatic, or 
if any person by whom the document purports to be executed is dead, and 
his representative or assign denies its execution, 

the registering officer shall refuse to register the document ; Provided 
•that, where such officer is a Registrar, he shall follow the procedure prescribed 
in Part XII of this Act. 

PART VII.. 

Of Enforcing, the Appearance of Executants and Witnesses. 

36. If any person presenting any document for registration, or claiming 
Procedure where appear- «nder any document which is capable of being so 

•ance of executant or witness presented, desires the appearance of any person 
is desired. whose presence or testimony is necessary for the re- 

gistration of such cToci^lTient, the registering officer may, in his discretion, call 
upon such officer or Couri us tho Local Government from time to time directs 
in this behalf to issue a summons lequiring him to appear at the registration- 
office, either in porson or by duJy authorwed agent, as in the summons may be 
mentioi^ed, and at a time nameJ therein. ’* 

37, The officer or Court, upon receipt of the peon’s fee payable in such 
Officer or Court to issue cases, shall issue the summons accordingly, and cause 

and cause service of sum- it to Ijp served upon the person whose appearance is 
mons. so required. 

_ . . 38. A person who, by reason of bodily in- 

. Persons exempt from « . * , , i 

appearance at registrotiou- fimity, is Tmable, without risk or serious mconve- 
ofHoe. nience, to appear at^e registration-office, 

a'person in jail under civil oV criminal process, 

and persons exempt by law from persoud appearance in Court, and who 
would, but for the provision next hereinafter contained, be required to appear in 
person at the registration-office, 

shall not be required so to appear. 

In every such case, the registering officer shall either ^limself go to the house 
of such person, or to the jail in which he is confined, and examine him, or issue 
a commission for his examination. 

39* The law in force for the time being as to summonses, commissions, 

. Law as to aummonses, and compelling the attendance of witnesses, and for 
oommisBiouB, and witnesses, their remuneration in suits before Civil Courts, shall, 
save as aforesaid, and mutatis mutandis, apply to any summons or commission 
issued, and any person summoned to appear under the provisions of this Act. 
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PART VIII. 

Of Presenting Wills and Authorities to Adopt. 

PoreoDB entitled- to pre- 40. The testator, or after his death any person 

Bent wills and authorities to claiming as executor or otherwise under a will, may 
adopt. present it to any Regfctrar or Sub-Registrar for re- 

gistration, 

and the donor, or after his death the donee, of any authority to adopt, or 
the adoptive son, may present it to any Registrar or Sub- Registrar for regis- 
tration. 

41. A vrill or an authority to adopt, presented for registration by the 
Registration of wills and testator or donor, may be registered in the same 
authorities to adopt. manner as any other document. 

A will- or authority to ado2)t, presented for registration by any other per- 
son entitled to present it, shall be registered if the registering officer is satisfied 

(a) that the will or authority was executed by the testator or donor, as 
the case may be ; 

(b) that the testator or (fonor is dead ; and 

(c) that the person presenting the will or authority is, under section 40, . 

entitled to present the same. • 


PART IX. 

Of the Deposit of WiiAiS. • 

42. Any testator may, either personally or by duly authorized agent, de- 

posit with any Registrar his will in a sealed cover 
eposi o w s. superscribed Avith •the name of the testator and th»t 

®f his agent (if any) and with a 'statement of the nature of the document. 

p • 

43. On receiving such cover, the Registrar, if satisfied that, the person « 
Procedure on deposit of pueaentiiig the same for deposit is the testabn- or his 

wills. agent, shall traHscribe in his Register-book Xo. 5 

the superscription aforesaid, and shall note in the same book and on the said 
cover the year, month, day, and hour of such presentation and receipt, and the 
•names of any persons who may testify to the identity of the testator or his 
agent, and any legible inscription which may be on the seal of the cover. 

The Registrar shall then place and r^in the sealed cover in his fire-proof 

box. 

44. If the testator who has deposited such cover wishes to withdraw itj 
Withdrawal of sealed cover he may apply either personally or by duly authorized 

deposited under section 42. agent to the Registrar who holds it in deposit, ‘i?\ i 
such Registrar, if emtisfied that the applicant is actually the testator or his agent, 
shall deliver tlie cover accordingly. 

45. If, on the death of a testator who has deposited a sealed cover under. 
Proceedings on death of section 42, application be made to the Registrar who 

depositor. holds it in deposit to open the same, and if the Re- 

gistrar is satisfied that the testator is dead, he shall, in the applicant’s presence,', 
open the cover, and, at the applicant’s expense, cause the contents thereof to be- 
eopied into his Book No. 3.. 



t2 


THE INDIAN BEGISTRATION ACT. 


WlieQ such copy has been made, the Registrar shall re-deposit the 
Ee-deposit. original will. , 

• 

40 . Nothing hereinbefore contained shall affect the provisidns of the 
Saving of Act X of 1865, Indian Succession Act, section 259, or the power of 
section 269. Qonrt by ordijr to compel the production of any 

will. But whenever any sin^ order is made, the Registrar shall, imless the will 
has been already copied under section 45, open the cover, and cause the will to 
be copied into his Book No. 3, and make a note on such copy that the original 
has been removed into Court in pursuance of the order aforesaid. 


PART X. 

Of the Effects of Keqisteatiox and Non-registbation. 

< 

47. A registered document shall operate from the time from which it 
Time from which register- would have commei^ed to operate if no registration 

ed document operates. thereof had been required or made, and not from the 

time of its regibtration. 

48 . All non-testamentary documents duly registered under this Act, 
Regittered documents re- “nd relating to any property, whetlier moveable or 

lating to property when to immoveable, shall take effect against any oral agree- 
take efiect against oral agree- mont or declaration relating to such property, unless 
^ where the agreement or declaration has been accom- 
panied or followed by delivery of possession. 

Effect of non-regiPtration 49. No document required by section 17 to 

of documents required to be be reafi stored , 

registered. * shall affect any immoveable property comprised 

th<‘rein, 

or confer any power to adopt, 

or be received as evidence of any transaction affecting such property or 
conferring such power, 

unless it has been registered in accordance with the provisions of this Act. 

50 . Every document of the kinds mentioned in clauses n, b, c, and 
d of section 17, and clauses a and b of section 
18, shal^if duly registered, take effect, as regards 
the property comprised therein, against every un- 
registered document relating to the same property, 
and not being a decree or order, whether such un- 
registered document be of the same nature as the registered document or not. 

Nothing in the former part of this section applies to le^es exempted under 
the proviso in section 17, or to the documents mentioned in clauses e, f, h, i, 
k, and / of the same section. 

Explanation . — In cases where Act No. XVI of 1864 or Act No. XX of 
1866 was in force in the place and at the time in and at which such unregistered 
document was executed, unregistered” means not registered according to such 
Act, and where the document is executed after the first day of July 1871, not 
veigistered under Act No. VIII of 1871 or this Act. 


itegistered documents re- 
lating to land, of w'hich 
registration is optional, to 
take effect against unregis- 
tered documents. 
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PART XI. • 

Of the Duties •and Powers of REGiSTERma Officers. 

(A.) As to the Register-hooks and Indexes. 

Register-books to be kept 51. The followinlr Books shall be kept in the 

in the several offices. several offices hereinafter named (that is to say) — 

In all registration-offices — 

Book 1, “ Register of non-testamentary documents relating to immove- 
able property 

Book 2, “ Record of reasons for refusal to register 
Book 8, “ Register of wills and authorities to adopt and 
Book 4, “ Miscellaneous Register 
In the offices of Registrars — 

Book 5, “ Register of deposits of wills.^’ 

In Book 1 shall be entered or filed all documents or memoranda registered 
under sections 17, 18, and 87, which relate to immoveable property, and are not 
wills. , 

In Book 4 shall be entered all documents registered under clauses d and 
f of section 18, which do not relate to immoveable property^ 

Nothing in the former part of this section shall be deemed to require more 
than one set of books where the office of the Registrar has been amalgamated 
with the office of a Sub- Registrar. 

52. The day, hour, and place of presentationv-and the signature of every 
Endorsements on docu- person presenting a document*for registration, shall 
ments presented. endorsed on every such document at the time of 

presenting it: a receipt for such document shall be given by the registering 
Receipt for document. officer tq the person presenting the same ; and, sub- 
ject to the provisions contained in section *62, gVory document admitted to 
Documents admitted to registration shall, without uni)j5cessary delay, be copied 
registration to be copied. * jn the book appropriated therefor according to the 
order of its admission. 

And all such books shalf iJe authenticated at such intervals and in such 
manner as is from time to time prescribed by the Inspector-General. 

63. All entries in each book shall be numbered in a consecutive scries, 

• Entries to be numbered which shall commence and terminate with the year, a 
consecutively. fresh s**ries being commenced at the beginning of 

each year. ^ 

64. In every office in which any of the books hereinbefore mentioned are 
Current indexes and en- kept, there shall be prepared current indexes of the 

tries therein. contents of such books ; and every entry in such 

indexes shall be yade, so far as practicable, immediately after the registering 
officer has copied, or filed a memorandum of, the document to which it relates. 

65. Four such indexes shall be made in all registration-offices, and shall 
Indexes to be made by re- be named, respectively. Index No. I, Index No. II, 

gistering officers. Index No. Ill, and Index No. IV. 

Index No. I shall contain the names and additions of all persons execirting 
and of all persons claiming und^ every document entered or memoi’andum filed 
in Book No. 1. 


* 106. In section 61 of the same Act, for 

-Amendment of 6eoia(m.61. .the ‘figures “87,” the figures “89” shaU be 
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IndeE No/ II shall contain such particulars mentioned in section 21 re- 
lating to every such document and memofandum as tj^e Inspector-General from 
time to time directs in that behalf. 

Index No. Ill shall contain the names and additions of all persons exe- 
cuting every will and authority entered in Book No. 3, and of the executors 
and persons respectively ajyointed thereunder, and after the death of the 
testator or the donor (but not before) the names and additions of all persons 
claiming under the same. 

Index No. IV shall contain the names and additions of all persons exe- 
cuting and of all persons claiming under every document entered in Book No. 4. 

Indexes Nos. I, II, III, and IV, shall contain such other particulars, 
Extra particulars in In- prepared in such form, as the Inspector- 

dexes. General from time to time directs. 

66. Every Sub-Registrar shall send to the Registrar to* whom he is 
Copy of entries in Index- subordinate, at such intervals as the Inspector-Ge- 

es Nos. I, II, and III to be neral from time to time directs, a copy of all entries 
Bent by Sub-Registrar to made by such SulvRegistrar, during the last of such 
Registrar. intervals, in Indexes iNos. I, II, and III. 

Such copy to be ffled by . . Registra.r receiving such copy shall file 

Registrar. * it in liis office. 

67 . Subject to the previous payment of the fees payable in that behalf, 

, Registering officcTs to al- Books Nos 1 and 2, and the Indexes relating 

low inspection of certain Book No. 1, shall be at all times open to inspec- 

Books and Indexes, and to tion by any person applying to inspect the same ; and, 
give certified copies of en« « subject to the provisions of section 62, copies of en- 
tries in such Books shall be given to all persons ap- 
plying for such copies. 

Subject to the same provisions, copies 6f entries in book No. 3, and in 
the Index relating thereto, sfiall be given to fhe, persons executing the documents 
to which such entries ‘relate, or to their agents, and afte^ the death of the exe- 
cutants (but not before) to any person applying for such copies. 

Subject to the same provisions, copies of entries in Book No. 4, and in the 
Index relating thereto, shall be giv^n to any person executing or claiming under 
the documents to which such entries respectively refer, or to his agent or represen- 
tative. The requisite searcli under this section for entries in Books Nos. 3 and 
4 shall be made only by the registering officer. r 

All copies given under this section shall be signed and sealed by the regis* 
twiing officer, and shall be admissibly for the purpose of proving the contents 
of the original documents. 

(B.) As to the Procedure on admitting to Registration. 

68. On every document admitted to registration, other than a copy of 
Particulars to be endorsed ^ decree or order, or a copy of *a certificate under 

on documents admitted to the Land Improvement Act, 1871, sent by the Col- 
regirtration. lector to be registered, there shall be endorsed from 

time to time the following pai*ticulars (that is to say), — 

(a) the signature and addition of every person admitting the execution 
of the document ; and, if such execution has been admitted by the representa- 
tive, assign, or agent of any p^son, the signature and addition of such repre- 
sentative, assign, or agent* 
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(d) the signature and addition of every person examined* in reference to 
Tjuch document under any pf the provisions of this Act ; and 

(c) any payment of money or delivery of goods made fn the presence of 
the registering officer in reference to the execution of the document, and any 
admission of receipt of consideration, in whole or in part, made in his presence, 
in reference to such execution. - 

If any person admitting the execution of a aocument refuses to endorse 
the same, the registering officer shall nevertheless register it, but shall, at the 
same time, endorse a note of such refusal. 


59. The registering officer shall affix the date and his signature to all 
Such endorsements to be endorsements made under sections 62 and 58, re- 
dated and signed by register* lating to the same document, and made in his pre- 
ing officer. sence on the same day. 


60. After such of the provisions of sections 34, 35, 58, and 59 as 
at.* XV i. document presented for registration, 

doSmenrbL beenfgisto- complied with, the registering officer shall 

ed, and number and page of endorse thereon a certificate containing the word 
book in which it has been “ registered,” together with the number and page of 
copied. the book in which the document has been copied. 

Such certificate shall be signed, sealed, and dated by tlie registering officer, 
and shall then be admissible for the purpose of proving that the document has 
been duly registered in manner provided by this Act, and that the facts men- 
tioned in the endorsements refeiTed to in section 59 have occurred as therein 
mentioned. 


0 9 ^ 

61. The endorsements and certificate referred to and mentioned in sec- 

Endorsements and cer- and GO shall thereupon be copied into the 

tificate to be copied. margin ^of the Register-book, and the copy of the 

map or plan (if any) mentioned infection 21^hall be filed in Book No. 1. 

The registration of the doeftment shall thereupon be deemed complete, and 
• the document shall then be returned to the person 
Document to be returned. presented the same for registration, or to such 

other person (if any) as he h*a^ nominated in writing in that behalf on the re- 
ceipt mentioned in section 52. 

62. When a document is presented for registration under section 19, 
Procedure on presenting translation shall be transcribed in the register 

document in language un- of documents of the nature of the origiial, and, 
known to registering officer. together with jKb copy referred to in section 19, 
shall be filed in the registration-office. 

The endorsements and certificate respectively mentioned in sections 59 and 
60 shall be made on the original, and for the purpose of making the copies 
and memoranda required by sections 57, 64, 65, and 66, the translation shall be 
treated as if it wei^ the original. 


63. Every registering officer may, at his discretion, administer an oath 
Power to administer oaths, to any person examined by him under the provisions 
of this Act. 

He may also, at his discretion, record a note of the substance of the state- 
Becord o£ of ’ such person, and such statement 

statements. sI^aH l>e over, or (if made in a language with 

which such person is not acquainted) interpreted to 
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him in a language with which he is acquainted, and, if he admits the correct- 
ness of such note, it shall be signed by the registering officer. 

Every such n6te so signed shall be admissible for the purpose of proving 
that the statements therein recorded were made by the persons and under the 
circumstances therein stated. 


of document relating to land 
situate in several sub-dia- 
tricts. 


{C.) Special Duties of Sub-Registrar. 

64. Every Sub- Registrar, on registering a non-tcstamentary document 
Procedure on registration elating to immoveable property not wholly sitnate 
■ in his own sub- district, shall make a memorandum 
thereof and of the endorsement and certificate (if 
any) thereon, and send the same to every other Sub- 
Registrar subordinate to the same Registrar as himself in whose sub-district 
any part of such property is situate, and such Sub-Registrar shall file the 
memorandum in his Book No. 1. 

66. Every Sub- Registrar, on registering a non-testamentary document 
1 j relating to immovealjle property situate in more 
nient'^at™to”knd sit^te dlstrirts than one, shall also forward a copy there- 
in several districts. , 3<nd of the endorsement and certificate (if any) 

thereon, together with a copy of the map or plan 
(if any) mentioned in section 21, to the Registrar of every district in which 
any part of such property is situate other than the district in which his own 
€ Bub-district is situate. 

The Registrar, on receiving the same, shall file in his Book No. 1 the 
copy of the document and the copy of the map or plan (if any), and shall 
forward a memorandum of the document to each of the Sub-Registrars subor- 
dinate to him within whose sub-district any part of such property is situate ; and 
every Sub-Registrar receiving such memorandum shall file it in his Book No. 1 . 


(D.y Special Duties of Registre^r. 


66. On registering any non-testamentary document relating to im- 
Pix>eedure on registering “oveablp property, tlie Registrar ehall forward 
documents relating to land. a memorandum of such document to each Sub- 
Registrar subordinate to himself in whose sub- 
district any part of the property is situate. 

He shall also forward a copy of such document, together with a copy of 
tho map or plan (if any) mentioned in section 21, to every other Registrar in 
Wiiose district any part of such property is situate. 

Such Registrar, on receiving any such copy, shall file it in his Book No. 1, 
and shall also send a memorandum of the copy to each of the Sub-Regis- 
trars subordinate to him within whose sub-district any part of the property 
is situate. 

Every Sub-Registrar receiving any memorandum under*this section shall 
file it in his Book No. 1. 


67* On any document b»ng rej^stered under section 30, clause ^ a 
Procedure on registration copy of such document and of the endorsements and 
under section 30, clause A certificate thereon shall be jforwarded to every Regis- 
trar within whose district any part of the property to which the instrument re- 
lates is situate, and the Registrar receiving such copy shall follow the proce<* 
dure prescribed for him in the first clause of section 66. 
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(E.) Of the Controlling Powers of Registrars and 
• Taspectors^Genei^al. 


68. Every Sub-Registrar shall y>ovform the duties of his office under the 
Registrar to suijeriiitend superinbunleiicc and control of the Registrar in 

and control Sub-Kegistraid. wliose district the office of such Siib-Refifistrar is 

* ^ 

situate. 

Every Registrar shall have authority to issue (whether on complaint or 
otherwise ) any order consistent with this Act wliich he considers necessary in 
respect of any act or omission of any Sub- Registrar subordinate to him, or in 
respect of the rectification of any error r(‘garding the book or the office in which 
any document shall have been registered. 

69 - The Inspector-General shall exoreisc a general superintendence over 
Infspector-Generallo super- registration-offices in the territories under 

intend registration-offices. the Local Government, and shall have power from 
iris j^ower to make rules. time to time tp make riibvs consistent with this Act — 
providing for the safe custody of books, papers, and documents, and ai^o 
for the destruction of such books, papers, and documents as need no lunger be 
kept ; 

declaring what language^ shall he deemed to he commonly used in oaci 
district ; * 

declaring wliat territorial division shall he recogiii//‘d under s^^ct’on I 
regulating the amount of lines imposed under sections *21 aii.l :.i 
respect iv(‘ly ; • 

n'giila ting the exercise of the discretion reposed in the registt ^ o:;.;,/} 
by section 1)8 ; • • • 

regulating the form in which rcgi^toriiig officers are to make in*^: ’ in i,' 
of documents ; 

regulaiiiig the authentication ly Registrars ainl Sub- Registrars i ' the 
books kept in their res])Octive offir(*s uikum' sMioi^V)! ; 

declaring tl\e particulars to be contained in liidc^xes Nos. 1, II, HI, and 
IV, resjicctivcly ; 


declaring tin* bolidays.tljut shall be (‘b-ciTed in tin registration-offices ; 
and, generally, ri-gulaliiig Die [»r«Hv <liug'r> of lli*.* l{egi.^Lrars and Sub- 
Registrars. 

The rub's so made sliall be submitleti to tlie lineal Government for appro- 
val, and, after they have Ih'cii approved, lliey sliail be published in the official 
Gazette, and sliall then have the same force as if ibey were inserted in this Ajt. 

70 . The Inspector- tioiioral may sjso, in the exercise of bis disertdion, 
1 * ^ „ remit wbollv or in part the ilitferen • b''tw<vu any 

H.. power to remit Boction L'4 or seeti, .ulihc 


amount of the proper registration-fee. 


PAltT xn. 


Of Refusal to register. 

Reasons for refusal to 71 . Every Rub-Registrar refusing to register 

register to be recorded. • a document, 

except on the ground tliut the property to which it relates is not situate 
within his sub-distriet, 
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shall fiaake jwi order of refusal and record his reasons for such order in his 
Book No. 2, and endorse the words “ registration refused*' on the document ; 
and, on application ii^ade by any person executing or claiming under the docu- 
ment, shall, without payment and unnecessary delay, give him a copy of the 
reasons so recorded. 

No registfering officer shall accept- for registration a document so endorsed 
unless and until, under the provisions hereinafter contained, the document is 
directed to be registered. 

72. Except where the refusal is made on the ground of denial of execu- 
Power to reverse or alter tion, an appeal shall lie against an order of a Sub- 
orders of Sub-Registrar re- Registrar refusing to admit a document to registra- 
fusing registration on ground tion (whether the registration of such document is 
other than denial of execu- compulsory or optional) to the Registrar to whom 
such Sub-Registrar is subordinate, if presented to 
such Registrar within thirty (iays from the date of the order; and the Registrar 
may reverse or alter such order : c 

and if the order of the Registrar directs the document to be registered, and 
the document is duly presented for rogistratinn ivithin thirty days after the 
making of such order, the Sub-Registrar shall obey the same, and thereupon 
shall, so far as may bQ practicable, follow the procedure prescribed in sections 58, 
59, and 60 ; and such registration shall take effect as if the document had been 
registered when it was first duly presented for registration. 

Aipliaation where Snh- 73. When a Snb-Kegistrar has refused to 

ft'?gi{'trar refuses to register register a document on the ground that any person 
on gnnmd of denial of ex- by whom it purports to be executed, or his represen- 
(“fiAioii. • . fative or assign, denies its execution, 

any person claiming under such document, or his representative, assign, or 
agent authorized as aforesaid, may, within thirty days after the making of the 
order of refusal, apply to the^ Registrar to whAm such Sub-Registrar is subor- 
dinate in order to establish his* righl to have the /locument registered. 

Such application shail bo in writing and shall be accompanied by a copy of 
the reasons recorded under section 71, and the statements in the application 
shall be verified by the applicant in manner required* by law for the verification 
of plaints. ‘ 

74. In such case, and also w’here such denial as aforesaid is made before 

Procedure of Registrar on a Registrar in respect of a document presented for 4, 

Buch a|>plicatioii, registration to him, he shall, as soon as conveniently 

m *y be, enquin- — % 

(а) whether the document has beAi executed ; 

(б) whether the requirements of the law for the time^ being In force have 

been complied with on the part of the applicant or person presenting the docu- 
ment for registration, as the case may be, so as to entitle the document to 
registration. ^ 

75, If the Registrar finds that the document has beeft executed, and that 
Order to register and pro- the said requirements have been complied with, he 

cedure thereon. gball order the document to be registered- 

And if the document be duly presented for registration within thirty days 
after the making of such order, the registering officer shall obey the same, and 
thereupon shall, so far as may be practicable, follow the procedure prescribed in 
sections 58, 59, and 60. 
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Snell registration shall take effect as if the document liad been registered 
when it was first duly presented for rej^istration. 

The Eegistrar may, for the purpose of any enquiry under section 74, sum- 
mon and enforce the attendance of witnesses, and compel them to give evidence 
as if he were a Civil Court, and he may also direct by whom the whole or any 
part of the costs of any such enquiry shall be pa^d, and such costs shall bo 
recoverable as if they had been awarded in a suit under the Code of Oi’^il 
Procedure. 

Refusal by Registrar. 76* Every Eegistrar .sir g — 

(а) to register a document except on the ground rii ? prop.u tv which 

it relates is not situate within his district, or that the vjuyht to be 

registered in the office of a Siib-Eegistrar, or 

(б) to direct the registration of a document under section 72 or 75^ 

shall make an order of refusal, and record the reasons for such order in his 

Book No. 2, and, on application made by any person executing or claiming 
under the document, shall, without unnecegsary delay, give him a copy of the 
reasons so recorded. 

No appeal lies from any o/der under tliis section or section 72. 

77. Where the Eegistrar refuses to order the document to be registered 
Suit in case of refusal. under section 72 or section 76, any person claiming 
under such document, or his representative, resign, 
or agent, may, within thirty days after the making of the order of iv,:ni.a'i 
institute in the Civil Court within the local limits of w'hose original ’urisihcridh 
is situate the office in which the document is sought to be registered, a suit rV»i 
a decree directing the document to be registered* fn such office, it ii a uiy 
presented for registration within thirty days after the passing of such decree ; 
and the provisions contained in the second and third paragraphs of section 75 
shall, mutatis mutandis, documents so presented, and, notwithstand'- 

ing anything contained in this Act* the document !?hall be receivable in evidence 
ki such suit. • * 


PART XilL 

Of the Fees for Registatrion, Searches, and Copies. 

78. Subject to the approval of the Governor- Gen oral in Council, the 
Fees to be fixed by Local Governmeflt shall prepare a table of fees 

Government. payable — 

for the registration of documents : 
for searching the registers ; 

for making or granting copies of reasons, entries, or documents, before, on, 
or after registration : , 

And of extra or additional fees payable — 

for every registration under section 30 : 

for the issue of commissions : 

for filing translations : 

for attending at private residences : 

for the safe custody and return of documents : 

and for such other matters aa appear to the Local Government necessary 
to effect the purposes of this Act. 
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Alteration of fees. 


The Local Govermnent may from time to time, 
subject to tlie‘like approval, alter such table. 


79. A table of the fees so payable shall be published in the official 
. Gazette, and a copy thereof in English and the 

u j ication o ees. Vfrnaailar language of the district shall be exposed 

to ] iiS'bc view in every registration-office. 


Fees payable c>n 
tioii. 


80. All fees for the registration of documents 
under this Act shall be payable on the presentation 
of such documents. 


PART XIV. 


Of Penalties. 

« 

81. Every repstering officer appointed under this Act, and every person 
PeualtborinoorrecUy cti- cmplove.l in his office for the purposes of this Act, 

dorsing, copying, translating, who, lK>rag charged with the enciorsmg, copying, 
or registering (locum flits with translating, 01* registering of any document presented 
^ intent to injure. or deposited under its provisions, endorses, copies, 

translates, or registers such document in a manner which li(» knows or believes 
to be incorrect, intending, thereby to cause, or knowing it to be likely that he 
may thereby cause, injury, as defined in the Indian Penal Code, to any person, 
shall be punished with im[)risonnient for a tenn which may extend to seven 
years, or with fine, or with both, t 

82. Whoever cofnmits any of the following offencefj shall be punishable 
• Penalty for certain other '"'^^li iiuprisoimiont for a term which may extend to 

offences. seven years, or with fine, or wdtli both : 

(a) intentionally makes any'false statement, whether on oath or not, and 
Making false Btateraeuta 'whether it has been recorded or not, before any 

before registering otficer. officer acting in execution of this Act, in any pro- 
ceeding or inquiry under this Act ; ‘ 

(b) intentionally delivers to registering officer, in any proceeding under 

Delivering faUe copy or 1** o*" section 21, a false copy or translation 

translation. of a document, or a false copy of a map or plan ; 

(c) falsely personates another, and in such assumed character presents 

. any document, or makes any adiriission or statement, 

False p«sonation. causes any summons or commission to be issued, 

or does any other act in any proceeJing or enquiry under this' Act ; 

Abetment of offence, ,, (d) abets within the meaning of the Indian 

under this Act. Penal Code anything made punishable by this Act. 


83. A proseention for any offence under this Act coming to the know- 
Registering officer may ledge of a registering officer in his official capacity 
oommeoce prosecutions. may be commenced by or with the permission of the 
Inspector- General, the Branch Inspector-Geiieral of Sindh, the Registrar, or the 


Id^dment of BeotteSS. 


of t < for the "Sub^ni^ 

Mafifistiiate< of the first/' ~ 
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8ub-Eegistrar, in whose territories, district, or sub-district, as tlie case ma^ be, 
the offence has been comyiitted. • 

Offences punishable under this Act shall be triable by sfny Court or officer 
exercising powers not less than those of Subordinate Magistrate of the first 
class : 

Provided that, in imposing penalties under this Act, no such Court or 
officer shjill exceed the limits of jurisdiction prescribed by the law for the time 
being in force as to such Court or officer. 

All fines imposed under this Act may be recovered, if for offences com- 
mitted outside the limits of the Presidency-towns, in the manner prescribed by 
the Code of Criminal Procedure, and if for offences committed within those 
limits, in the manner prescribed by am’^ Act regulating the Police of such towns 
for the time being in force. 

Registering officers to be .84. Erpiy registering officer appointed under 
deemed public servants. this Act shall be deemed a public servant within the 

meaning of the Indian Penal Code. 

Every person shall be legally bound to furnish information to such regis- 
tering officer when required by him to do so. And in section 228 of the same 
Code, the words judicial proceeding” shall include any proceeding under this 
Act. , 

A Eegistrar shall, hut a Suh-Ecgistrar shall not, as such, ho deemed a 
(^ourt within the meaning of sections 435 and 430 of the Code of Criminal 
Procedure. 


P^4ET XV. 

• • 

SllSCETXANEOUS. 


Destruction of unclaimed 
documents. 


, , 85. Documents (other than wills) remaining 
nncluimed in any registration-office, for a period ex- 
ceeding two years, may be destroyed. 


Registering officer not li- 
able for thing Imid iidc done 
or refused in his official capa- 
city. 


86. No r(»gistering officer shall be liable to 
any suit, claiiii, or demand by reason of anything 
in good faith .done or refused in his official 
caiiacity. • 


Nothing so done invali- 
dated by defect in jfppoint- 
ment or procedure. 


87- Nothing done in good fiiitli jiursuant to 
this Act, or any Act hendw n'p 'alpil, by any register- 
ing officer, sliiill he*decmod invalid merely by reason 
of any defect iir his appointment or procedure. 


88. Notwithstanding anything licrcin contained, it shall not be neces- 
Re^tration of documents sary lor any < r of Government, or for the Ad- 
executed by Government luinistrator-Ch oci’al of Bengal, Madras, or Bombay, 
officera or certain public, or for any Official Trustee, or Official Assignee, or 
functionaries. Sheriff, Receiver, or Registrar of a High 

Court, to appear in person or by agent at any registration-office in any proceed- 
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connected with the registriition of any instrument executed by him in his 
official capacity, or to sign as proyided in Section 58. 

But when any instniment is so executed, the registering officer to whom 
finch instrument is presented for registration may, if he think fit, refer to any 
Secretary to Government or to such officer of Government, Administrator- 
General, Official Trustee, Official Assignee, Sheriff, Receiver, or Registrar, as 
the case may be, for information respecting the same, and, on being satisfied of 
the execution thereof, shall register the instrument. 

89 . Every officer granting a certificate under the Land Improvement 
Certificates under Land Act, 1871, shall send a copy of such certificate to 

Improvement Act, 1871. the registering officer within the local limits of 
whose jurisdiction the whole or any part of the land to be improved, or of the 
land to be granted as collateral security, is situate, and such registering officer 
shall file the certificate in his Book No. 1. 

t 

Exemptions from Act 

c 

90 . Nothing contained in this Act, or in ’ Act No. VIII of 1871, or 
Exemption of certain* do- any Act thereby repealed, shall be deemed to re- 

cuments executed by or in quire, or to have at any time required, the registra- 
favour of Government. tion of any of the following documents or maps : — 

« (a.) Documents issued, received, or attessted by any officer .engaged in 

making a settlement or revision of settlement of land-revenue, and which form 
part of the records of «iioh •settlement. 

(6.) Documents and maps issued, received, or authenticated by any officer 
engaged on behalf of Government in making or revising the survey of any 
land, and which form part of the record of suVh survey. 

(c.) Documents which*,, undhr any law*foi;the time being in force, or filed 
periodically in any revenuo-officc by patwaris or other officei^s charged with the 
preparation of village-records. 

(d.) Sanads, inani title-deeds, and other documents purporting to be or 
to evidence grants or assignments by Government of land or of any interest 
in land. 

But all such documents and maps shall, for the purposes of sections 48 
and 49, be deemed to have been and to be registered in accordance with the pro- 
Tisions of this Act. 

« 

91. Subject to such rules and the previous payment of such fees as the 
Inspection and copies of Local Government from time to time prescribes in 

such documents. this behalf, all documents and maps mentioned in 

section 90, clause a, 5, and c, and all registers of the documents mentioned in 
clause d, shall be open to the inspection of any person applying to inspect the 
same, and, subject as aforesaid, copies of such documents shall be given to all 
persons applying for such copies. 

92 . All rules relating’to registration heretofore enforced in British Burma 
Burmese lustration rules shall be deemed to have had the force of law, and no 

confirmed. suit or other proceeding shall be maintained against 

any officer or other person in respect of anything done under any of the said 
rules. 
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ABETMENT— 

Of offences under Act, s. 82, cl. d. 

ABSENCE— 

Of registrar, s. 10. 

Of registrar on duty in hia district, s. 11. 

Of sub-registrar, s. 12. 

ACCEPTANCE— 

Of document after period for presentation, 
SB. 24, 25. 

ACCIDENT— 

Delay in presentation owing to, s. 24 
Delay in appearance owing to, s. 34, 

ACT X OF 1865— 

S. 259, saving of, s. 46. 

ACT VIII OF 1871 — 

Repealed, s. 2. 

ADDITION— 

Defined, s. 3. 

To be given in indexes i., iii., and iv., s. 55. 
To be endorsed on document admitted to 
registration, s. 58. 

ADMINISTRATOR-GENERAL— 

Registration of instruments execiited fcy, 

B. 88. . 

ADMISSIBILITY— 

Of registering officers’ cities of entries in 
register- books, s. 57. 

Of certificate that document has been regis- 
tered, B. 60. 

Of note of statement made to registering 
officer, s. 63. 

i^MISSION— 

Of execution, procedure on, s. 35. 

By person refusing to endorse, s. 58. 

Of receipt of consideration made before re- 
gistering officer, s. 58. 

Of correctness of note of registering officer, 
s. 63. 

ADOPTIVE SON— * 

May present authority to adopt for registra- 
tion, s. 40. • 

See Authorities to adopt. 

AGENT— 

Of executant or claimant, presentation by, 
s. 22. 

How duly authorized, s. 33. 

Enquiry as to his right to appear, s. 35. 
Admission of execution by, s. 35. 

Of testator may deposit will, s. 42. 


AGREEMENT— 

To lease included in ‘ leiise,’ s. 3. 

Registered document when to take effect 
against oral, s. 48. 

ALLOWANCES— 

Hereditary, included in immoveable pro- 
perty, s. 3. 

ALTERATION— 

Of limits of district and sub-districts, s. 5. 
Pf order of sub-registrar refusing registra- 
tion, 8. 72. 

ALTERATIONS— 

Documents containing, s. 20. 

AMALGAMATION— 

Of registration-offiefis, s. 7. 

APPEAL - 

Against sub-registrar’s refusal to admit to 
registratirni, s. 72. 

Not to be heard by sub-registrar agaii9i4i» 
order passed by himself, s. 7. 

APPEARANCE^ • 

Of executants before registering officer, s. 34. 
Enforcement of, s. 36. 

Exemption of certain persons from, s. 38. 
Exemption of certain public officers from, 

rt.-88. ,• 

Sec Attendance. ^ 

APPLICATION— 

To register document of which presentation 
has been delayed, s. 24. 

APPOINTMENT— 

During absence of registrar, ss. 10, 11. 
During absence of sub- registrar, s. 12. 

To be reported to Government, s. 10. 
APPOINTMENTS— 

Under repealed Acts, s. 2. 

Pf inspector-general, s. 4. 

Of branch inspector-general of Sindh, s. 4. 
Of registrars and sub-registi'ars, s. 6. 

Of inspectors of registration-offices, s. 8. 

Of persons to act for registrars or sub- regis- 
trars, §8. 10, 11, 12. 

ABfelVAL— 

In British India, presentatif)n of document 
within four months after its, s. 25. 

ASSIGN— 

Of executant or claimant, presentation bv, 
8. 32. 

Enquiry into his right to appear, s. 35, 

Of deceased, denial of execution by, s. 35. 
Admission of execution by, s. 35. 
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ATTEND'iiNCE— 

At private residence, s. 31. 

Of executant or witness, liow procured, s. 36. 
ATTESTATION— 

Of interlineations, blanks, &o., s. 20. • 

Of powcTs-of-attorney executed by sick per- 
sons or prisoners, s. 33. 

, Of register-books, power to rojfal.ate, s. 69. 

ATTORNEY— 

See Af/entj Power-of- Attorney. 

AUTHENTICATION— 

Of powera-of-attomey/s. 33. 

Of register-books, s. 52. 

AUTHORITIES TO ADOPT— 

When they must be registered, s. 17. 

By whom presented, s. 40. 

How registered, s. 41 . 

When entitled to be registered, s. 41. 

When they confer no power, s. 49. ^ 

AWARDS— 

May be registered, a. 17, cl. i. 

BENEFIT— 

To arise out of land, included in ‘ immove- 
able propert}',’ s. 3# 

BLANKS— 

Documents containing, s. 20, 

BOMBAY GOVERNl\lENT— 

"^lay api^niiit branch inspector-general of 
Sindh, s. 4. 

BOMBAY HKOISTlUll— ’ * 

See Prcsldaicy Jir/istmr. 

BOOK— 

Delined, s. 3. 

BOOKS- '< ' 

To be provided for registi't-tion-ofnces, s. 16. 
To be kept in registration-oftices, s. 51. 
Inspection may be allowed of certain, s. 57. 
Rule.s for custody of, s. 69. 

Fees for searching, s. 78. • 

BOUNDARIES— 

S. 21. 

BRANCH INSPECTOR-GENERAL— 

Of Sindh, s. 4. 

LdITISH CONSUL— 

Authentication of power-of-attoruey bv, 
s. 33. 

BRITISH INDIA- 

Delay in presenting documents executed in, 
8. 24. 

Delay in presenting documents executed* out 
of, 8. 24. 

BUILDING— 

Included in immoveable property, s. 3. 
BURMA— 

Confirmation of local registration -rules in, 
s. 92. 

CALCUTTA REGISTRAR - 
See Presidency Iteyistrar. 


CANTONMENT MAGISTRATE— 

^ May be sub-registrar or registrar, a. 9. 

CEUTIPlGA,^— 

Under Land Improvement Act exempt, 
s. 17, cl. I 

Shewing the document has been registered, 
s. 60. 

To be copied into margin of register-book, 
s. 61. 

CLAIMANT UNDER DOCUMENT— 

Presentation by, s. 32. 

May obtain summons against executant, 
s. 36. 

May present will, s. 40. 

COMMENCEMENT— 

Of Act, s. 1. 

COMMISSION— 

For examination of executant and witness, 
8. 38. 

Law as to, s. 39. 

Fee fbr issue of, s. 78. 

COMMITTEE - 

Of lunatic or idiot included in ‘ rei>re6enta- 
tive,’ B. 3. 

COMPANY— 

See Joint-stock Company, Land Companies. 

COMPOSITION DEED- 

Exempt from compulsory registration, s. 1 7, 
cl. e. 

COMPULSORY REGISTRATION - 

I S. 17. 

CONSIDERATION— 

Receipt of, before registering olTicer, s. 58. 

CONSUL— * 

Authentication of powcr-of-attorncy by 
BriULsti, B. 33. 

COPY— 

Of document in language not understood 
by registering officer, s. 19. 

Of document admitted to registration, s. 5lS. 

Of reasons for refusal to register, s, 71. 

Of table of fees to be exposed in registra- 
tion-offices, B. 79. 

Of will ordered to be produced in court, s. 46 

COPIES— 

Of certain documents exempt from registra- 
tion, B. 91. 

Of entries in books Nos. 1 and 2 to be given 
to public, s. 57. 

Of entries in books Nos. 3 and 4 and indexes 
relating thereto, s. 57. 

Of maps or plans contained in documents, 
8. 21, cl. c. 

Of reasons recorded under ss. 71, 72, to 
accompany aiiplication, s. 73. 

COUNTERPART,— 

Included in ‘ lease,’ s. 3. 
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COURT—- . • 

Authentication of 'po^^<^e^-of-aw<#rney by, s. 33. 
See DUtrict Court, High Cj^urt. 

COVERING SLIPS— 

See Entry, 

CROPS— 

See Gromng Ci'ojps. 

CULTIVATE— 

Undertakings to, inchided in ^ lease/ s. 3. 

CURRENT INDEXES— 

Entries in, s. 54. 

CUSTODY OF BOOKS, &c.— 

Rules for, s. 69. 

DATE— 

Of presentation to be endorsed, s» 52. 

Of endorsement on documents admitted to 
registration, s. 59. 

Of certificate shewing that document has been 
registered, s. 60. ^ 

DEBENTURES— 

See Land Coni^tanies, 

DEATH— 

Of executant, s. 35. 

Of testator, s. 45. 

Of donor of authority to adopt, fl. 41. 

Of depositor of will, s. 45. 

DECREE, CERTIFIED COPY OP— 
Optionally registrable, s. 17, cl. i. 

When it must be presented, s. 28. 

Where it must be registered, s. 29. 

Who may present copy of, s. 32. ^ 

Exempt from enquiry before registration, s. 
34. 

Certificate on, s. 6. • 

DELAY— 

In presenting documents execute*d In British 
India, s. 34, 

In presenting documents executed abroad, 
B. 25. 

delivery^- 

Of possession accompanying oral agreement, 
efiect of, s. 48. 

Of goods made in presence of registering 
oScer, B. 58. 

Of false copy or translation, s. 82, cl. b. 
DENIAL— 

Of execution, procedure on, set. 35, 74, 75. 

DEPOSIT OF WILLSi- 
May be at any time, a. 27. 

Procedure on, s. 43. 

See ^Av^^Uvei to adopt. 

DEPOSITOR— 

Hay withdraw sealed cover yontaiaing will, 

8. 44. 

Procedure on death of, s. 45. 
DESCftimON— 

Of parcels, s. 21, 


DESTRUCTION— ^ ^ 

Of books, &c., 8. 69, 

Of unclaimed documents, s. 85. 

msCRETION— 

Of registering officer as to accepting docn- 
nients^ntaining inierllnealioDB, &c., a, 2(h 
Of registering officer as to registering docu^ 
meuts registrable by sub^registrar, s. 30. 

Of registering officer as to procuring issue of 
summons, s.36. 

Of registering officer as to administeriiig 
oaths and recording statements, s. 63. 

Of registering officer, power to regulate ex* 
ercise of, s. 69. ; 

DISMISSAL— 

Of registering officers, s. 13, 

DISTRICT— 

, Dt^fisicd, 8. 3. 

Military cantonment may be declared a, s. 9. 

DISTRICT COURT— 

Includes high court in its ordinary original < 
civil juri-sdictiou, s. 3. 

DISTRICTS— • 

M ly be excluded from Act, s. 1. 

Formation of. s. 5. 

Formed under Act VIII of 1871, s. 2. 
Pre&cripliou and ^.Iteration of limits of,i^. 
Procedure where property is in several, s. 66. 

DOCUMENT^,- r 

Of which registr.ition is compulsory, s. 17. 
Of which registration is optional, s. 18. 

Ill language not understood by registering 
officer, s. 19. 

Co«tai»i4i?^ interlineations, blanks, erasures, 
or alter.ations, s. 20. 

Djscripiitm or ))arGels in, s. 21, els. a and b. 

maps or plans, s. 21, cl. c. 

'iVko shall present for registration, s. 82. 

DONEE— 

Of authority to adopt may present authority 
for registration, s. 40, 

DONOR— 

Of authority to adopt may pfresent authority 
for registeation, a. 40. 

EARTH— 

* Things attacherl to the, included in immov'e* 
able property, s. 3. 

EASEMENTS— 

Included in ‘immoveable property,’ s. 3. 

EFFECT— 

©f registration, s. 47. 

'' Of registered documents against oral agree- - 
meat, s. 48. 

Of noii-regibtration of documents required t9 
be registered, s. 49. 

ENDORSED— 

Defined, s. 3. 

How documents presented for registratbn, 
shall be, s. 52. 

How documents admitted for registiatimi^ 
shall be, e. 58. 


4 



^ isvst TO ramutassrsimas act . 


ENlJOBSSlirENi'- 

Defined, a. $. 

On documents preaentSd for registration; s. 

^2- ii 

On documents admitted to registration, s. 58. 
To be dated and tigned by registering officer, 
8 . 59 . « 

Of note of refusal by person' admitting exe- 
cution to endorse a document, s. 58. 

^On registration, s. 60. 

To be copied into margin of register-book, 
8. 61. 

^On.instrument refused registration, s. 71. 
ENFOBCEMENT— 

'Of attendance of executants and witnesses, 
B. 87, 

ENQUIRY— 

Whether or not document was executed, s. 
85. 

’ENTRIES— 

In register-books to be numbered consecu- 
tively, 8. 53. 

In indexes when made, b. 54. 

Fees for making copies or, s. 78. 

ENTRY— 

On riders or covering slips included in 'en- 
^ ^b rsement/ s. 8. 

ERASURES— 

Documents containing, s. 20. , 

ERRORS— 

Regarding register-books or registration- 
offices, registrar may rectify, s. 68. 

establishments— *• ' 

For registration-offices, s. 14.* 

EVIDENCE— 

As to execution of powers-of-attomey by 
sick persons or prisoners, or perB€.ns 
exempt- from appearing in court, s. 33. 

Of identity, s. 34. 

Of death of depositor of sealed cover, s. 45. 
^JteiAiicaing Oliver’s certificate is, s. 60. 

^ given on oath, s. 63. 

^ Reo^ of, B. 63. • 

Fenalty for giving false, s. 82. « 

examjnation- 

Of persona by registering officer, ss. 35, 88. 
EXCLUSION— 

Of districts from operation of Act, s. 1. 

Executant- 

Mi:^ appear to admit execution, & 
Vpras^tation by, s. 32. 

Denyisig execution, 8. A5. 

; l&y be sonhnoned, 8. fid. 

* sign 8. 58. 

^^^pearaiM be tizscdtaneoua or at 

^ s. ZL' 


EXECUTION— 

document ^ be presented within lour 
months of, s. 23. 

Of power-of-attfimey for puiposes of Act, 8. 
83. 

EXECUTOR— 

May present will for registration, s. 40, 

EXEMPTION— 

From compulsory registration of certain 
leases, s. 17, proviso. 

From compulsory registration of composition- 
deeds, 8. 17, cl. e. 

From compulsory registration of transfers of 
shares and debentures of land companies, 
B. 17, ds./ and g. 

From compulsory registration of document 
not itself creating or declaring right, s. 17, 
cl. 6. 

From compulsory registration of decrees and 
orders of courts and awards, s. 17, cl. i. 

From compulsory registration of certain docu- 
ments executed by or in favour of Govern- 
ment, s. 17, ds. jf hy and Z, and s. 90. 

Of certain persons from appearing, ss. 83, 
38. 

Of certain public functionaries from appear- 
• ing, s. 88. 

FAILURE— 

To comply with rules as to description of 
houses and land, s. 22. 

FALSE COPY OR TRANSLATION— 

Penalty for delivering, a. 82, cl. h, 

FALDE STATEMENT— 

Before registering officer, penalty for making, 
B. 8£ cl. a. 

FALSE PERSONATION— 

Penalty for, s. 82, cl. e, 

FEES— * ' 

Under previous Acts, a. 2. 

Of registering officers, s. 14. 

For serving summons, s. 37. 

For registration, searches, and copies, s. 78. ^ 

For issue of commissions, s. 78. * 

For filing translations, s. 78. 

For attending at private residences, s. 78. 

Altention of, s. 78. 

For registration of documents to be payable 
on presentation, sT 80. 

For inspection and ^pies of documenia 
exempted from registration, s. 90. 

PERRIES— 

Included in ' immoveable property/ s. fi, 

FILING— . ♦ \ 

Translation, Ac., in language uiitoown ib 
registering officer, s. 62. 

Of sub-registrar’s indexes in r^gistrarfe 
offices, jB. 56. 

PINE- ' 

For document of whidi pressntation de« 
layed,8l24. 
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FINBS- 

Pbwer to regulate amount if,* 8. 60. 

Power to remit, s. 70. 

Reeovezyof, 8. 83. * 

FIRE-PROOF BOXES— 

In regi8trar’8 officei^ 8. 15. 

FISHERIES— 

Included in * immoveable property’/ a. 3. 
FIXTURES— 

Induded in 'moveable property/ as. 3. 
FORMS— 

In register* books, s. Id. 

FRUIT UPON TREES— 

Included in * moveable property,* 8. 3. 

GIFTS— 

Of immoveable property, compulsory regis-' 
tration of instruments of, s 17, cl. a. 

GOOD FAITH— 

Things done by registering officer^in, ss. 86, 
87. 

GOVERNMENT— * 

See Granta, Local Gotfemment, Offirera, 

GOVERNOR OF BOMBAY IN COUNCIT^ 
Mav appoint branch inspector-general of 
Sin<U, B. 4. 

GOVERNOR-GENERAL IN COUNCIL— 

His oonsent necessary to exclusion from 
operation of Act, s. 1. 

May declare a military cantonment beyond 
British India a district or sub-district, 
s. 9. I ^ 

To declare who shall be registrar and in- 
spector-general for cantonment^ beyond 
British India, s. 9. 

To approve salaries of* registering officers, 
B. 14. 

To approve fees for registration*, Ac., s. 78. 
GRANT— 

Of immoveable property by Government ex- 
empt> a. 17, ds. y, k, and Z, and s. 90, cl d. 

•GRASS - 

Included in 'moveable property,* s. 3. 

GROWING CROPS— 

Induded in 'moveable property,*' s. 3. 

GUARDIAN OP MINOR - 
Induded in ' representative,' s. 3. 

HEEBDITABT ALLOWANCES— 

Included in ' immoveable property,’ s. 3. 

HIGH COURT— • 

In original civil jurisdiction induded in 
'district court/ b. 3. 

HOLIDAY— 

Last day of period for presentation falling 
on a, 8. 26. 

HOIilDATS— 

Power to dedaxe, «. 69. 

Of presentation to be endoxeed, 8. 52. 


«r 

HOUSES— 

How to be descrih^ 8. 21. 

See Immoveable Pwperty. 

tUENTIFICATION— 

Of property, b. 22. 

IDENTITY— 

Of persons alleging that they have eaeeutedt- 
B 36. 

Of depositor withdrawing sealed oovery^ 
B. 44. 

IDIOT— 

Committee or other legal curator of, 
included in ‘ representative,* s. 87 
Procedure where executant appears tobo^* 
B. 35. 

IMMOVEABLE PROPERTY— 

Defined, s. 3. 

• Description of, required, s. 21. 

PLice for registering documents affecting^ 
SB 28, 29, 30. 

Priority of legistered documents affecting, 

B 50. 

Documents affeoting, to be registered in* 
book 1, s 51. 

Index to documents affecting, s 55. 
Sub-registrar's proceduie on registering do-* 
cuments afiecCing, ss. 64, 65. „ 

Registiai'b procedure on registering aocu* 
ments affectii^, ss 66', 67. 

INAM TITLE-DEEDS— 
h) 90, cl. rf. 

INCORRECT ENDOR'^EMENT— 

Cepy, ^fiinslation, or leglstration, penalty 
for making^ s bl. 

INDEMNIFICATION— 

Of officers acting under registration-rules iiri 
Burma, s. 92. 

INDEXES— 

To be kept, s. 54 
Contents of, s 55. 

Extra particularb in, ib 

Powei to declaie particulars to be containef 

, in, B. 69. 

ItNDIAN succession ACT— 

S. 259 of, saved, s. 46. 

INFANT— 

See Minor, 

INFIRM PERSONS— 

Need not appear to execute poweiB-of-attor* 
ney, s. 33. 

Attestation of poweis-of-attomey exacnted. 
by, B. 33. 

Evidence as to execution of powers-of*^ 
attorney by, s 33. 

Need not attend at re^tration-office, b. 88.- 

INFORMATION— 

To registering officer, persons legally betm^ 
to fumiflb, 8. 8A 
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UfSPBicnoy— n 

Of iMoks Nob 1 and 2, b. 57 
Of indezos relating to kook No 1, s 57 
Of document* and maps exempt from regis 
taratiaOyS S^l * 

INSPECTOR GENERAL— 

Appomtment of, b 4 * 

Idaykold otikcr offices, s 4 
InspeciufB of registration-^offioes to be subor 
^nate to, s S 

For military cantonments, s 9 
To report rertaio appointmexrta to local 
Goiemmeut, s 13 
To prescnbe forms, s 16 
To make rule* as to authenticating register 
books, H 52 

To prescnbe contents of index No 2, s 55 
To prescnbe extia pai-ticuhrs in index, s 55 
To fix intervals at which sub registiar shall 
sepd copies of entiies in indexes Nos 1, 
2, and S, s 56 

To superintend regi^tiation offices, s 62 
May frame rules, s 69 

May remit fines leMed under s 24 or 34, 
8 70 

Piosecution by or with pernnsbion of, s 8 


INSPECTORS- 

O^Mpgistratiou offices, ap^lbintment of, s 8 


INSTRUMENTS— 

Of gift of immoveable jfropertj must be 
registered, s 17, cl a 

Purporting to cieate, &c , any interest wt rtli 
100 rupees lu immoveable pi o^erty to be 
legisteied, s 17, cl b , 

Of paitition mide by levonue oficcin* ex- 
empt, s 17, cl 1 c 

Of secunty under Lind Improvement Act 
exempt, s 17, cl I 
Optionally registrable, s 18 

INTERLINEATIONS— 

Documents containiug, s 20 

INTERPRETATION-CLAUSE- 
'S *1 1^ 

Commission to examine persons in, ss 38, t 

88 . 

JOINT STOCK COMPANY— 

Eiftempticni of tnuisfcrs of shares and de 
iMutures of, s 17, cl / 

JUDGE- 

'Authentication of power-of attorney by, 

8 38 


JUDICUL PROCEEDING— 

'^Penal Code^ * 228), any proceeding under 
this Act u 8 BA 


4UICS IK TREES— 

^^udid in * inoveaUa property,’ s. 8« 

AT— 

L in A 8. 


^ LAHORE REGISTRAR— 

See P^mdeney Registrar 
LAND— 

Included in ^imifioveabTe propertv,' s S 
Benefit to anne out cf, mcluded m * immove* 
able proi)crt} / s, 3 

Iir jmwemeot Act, certificates under, exempt, 
s 17, cl b 

LAND COMPANIES— 

Tr iDsfers of sh ir^s and debentures of exempt 
fiOiU compulsory registration, s 17, cl / 

lands— 

H w tltsciibed, ^ 21 
LANGUAGE— 

Not understood by registeimg officer, regis- 
fiition of document in, s 19 
Pr duie (n pr^'sentation of document in 
cli, s 62 

LrASU- 
Dehned, s 3 
LFASES-1 

Ot iminov eable property when to be rcgis- 
teitd, s 17, cl cl 

"When optionally registrable, s 18, cl c 

LI GAL curator - 
Included in ‘rcir^b ntitive,’ s 3 

LIGHTS— 

Included in ^immoveable property,’ s 3 
LIMITAIION— 

Of time for uresentatun, s 25 
In cose of irgent necessity s 24 
In ^ise of docuin^uts executed abroad, s 25 
AN heic office is closed, s 2b 
Of time f >T appe d gamst ordei of refusal, 
bs 72 73 

Of time foi regulaf »uit, s 77 
Ll'VinS— 

Of di'dtrfcts and sub districts, s 5 
Of jur sdictiou, B 83 
LOCALEXTLNT— 
b 1 

LOCAL GOVERNMENT- ^ 

Mi\ exclude distiicts from operation of Act, 

B 1 

To appoint inspector-general of registration, 
B 4 

lo form dibtncts and sub districts, s 5 
To preFcnbe and may altei limits of distncts 
and sub districts, s % 

To appomt registrars and sub registrars, s 6. 
To e'»tdbli6h legistratioi -oflices s 7 
May amalgamate registration offices, tb 
May appomt inspector* of legibtratioB offices, 

6 8 

To prescribe duties of mspectors, «5 
May direct militaiy cantonment to be a sub-' 
district or a district b 9 
May su^nd,* remove or diBmus officeiB 
appointed under 9 18 
May assign salanes to registering offifiei% 
s lA 
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liDCAli GOVERNMENT— fowfawiwrf. 

May allow eBtablishinaxit& lor regiatraticflii- 
offices, s. 14. * . 

To fix second language ftv seals, s. Ifi. 

To provide register-books, s. 16. 

Forms to be prescribed with sanction of, tb. 

To supply fire-proof boxes, ib. 

To provide for cuslpdy of records, ib. 

May exempt certain leases from compulsory 
registration, s. 17, proviso. 

To appoint officers and courts to issue and 
serve summons, s. 36. ^ 

Rules framed by iiibpector-general to be 
approved by, b. 69. 

To fix fees for registration, &c., s. 78. 

May alter such fees, ib. 

May prescribe fees for inspection and copies 
documents exempted from registration, 
s. 91. 

LUNATIC— 

Procedure where executant appears to be, 

B. 35. • 

See Committee. ^ 

MADRAS REGISTRAR— 

See Pre&idemjcy Re(ji6l/i*ar. 

MAGISTRATE— 

Authentication of power-of-attorney by, 
s. 33. 

See Subordifuite Magistrate, 

MAPS— 

Description of parcels by reference to Govern- 
ment, B. 21, cl. h. ^ 

Documents containing, s. 21, cl. c. 

Copies of, to be filed m book No. 1, b? 61. 

To be forvs'urded to other officch, bs 05, 06. 
Penalty for delivering •false copy of, s. 82, 
cl. 6. 

Issue by Government survey-effiserb, s. 90. 
MARK— 

Included in ‘signature,’ s. 3. 

. MEMORANDA OF DOCUMENTS— 

Relating to immoveable pro^jerty, ss. 64, 
66 , 66 . 

Power to regulate form of, s. 69. 

MILITARY CANTONMENT— 

May be a sub-district oi district, s, 9. 

MINOR— 

Defined, a. 3. 

Procedure where pxecutant appears to be, 
s. 35. 

See Guardian. 

MISCELLANEOUS REGISTER— 

S. 61. 

MORTGAGE— 

For Ra. 100 or upwards must be registered, 
8. 17, ch 6. . 

leas than Ra. 100 i^tionally regiatrable, 
18, d. a; 



MOVEABLE PROPERTY— ,, 

Defined, a. 3. ^ ^ 

Optional registrariau of inatrumenta affectlnigf ' " 
fl. 18, cl./. 

* Effect of registering aueb documents, a. 4& . 
Delivery of, a. 48. 

NECESSITY- 

Delay in presentation ondng to, a. 24. 

Delay in appearance oaiug to, s. 34. 

NON-REGISTRATION— 

Of documents required to be regiateFed, 
effect of, B. 49. 

NON-TESTAMENTARY INSTRUMENTS— 
Which of them 'must be registered, a. l7, 
els. b and c. 

NOTARY PUBLIC— 

^ Authentication of pou er-of-attom^ by, a. 33. 
NOTE— 

Of substance of statement made to register- 
ing officer, 8. 63. 

NOTIFICATIONS— ■** 

Under repealed Acts, s. 2. > 

Of dibtiicts and sub-disiiicts, s. 5. 

NUMBERING— 

Of entries in register-book, s. 63. ^ 

OATH— 

Regi«*tering officer may administer, s. 63. 
Penalty ft»i* fidse statement on, s. 82. 

OCCUPANCIES— 

Of houses aud lands, s. 21, cl. b. 

OCCUPY— 

Hudei4akiug to, included in ‘lease/ s. 3. 
OFFENCES-i 

Under Act by u horn triable, s. 83. j 

OFFICERS OF GOVERNMENT— 

• Registi atiou of instiumeuts executed by, 

b. 88. 

OFFICIAL TRUSTEE— 

Regi'^tration of instruments executed by, 

8 . 88 . 

OPERATION— 

Of regiateied document, period of, a. 47. 

OPTIONAL REGISTRATION— 

S.18. 

Effect of, as. 48, 50. 

ORAL AGREEMENT— 

. Registeied document when to take effect 
against, s. 48. 

ORDER— 

Of court, certified copy of, optionally 
trable, s. 17, cl. i. 

When presented, s. 23. 

When registered, s. 29. 

Who may present, s. 32. 

Exempt from enquiry before registradoo, 
s. 3A 

That documents shall be uttered, s. 76. 
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ORDERS - 

Under repealed ActB, s. 2. 

PAOES— 

lu regUter^book, s. 16. * 

PARCELS— 

Description of, s. 21. ' 

Failure to comply with rules as to, n 22. 

PARTITION— 

Instruments of, made by revenue-officers 
exempt, s. 17, cl. k, 

PATWARIS-' 

Documents filed periodically by, exempt, 
8. 90, cl. e. 

PAYMENT - 

On accept mce of document after prescribed 
time, s. 24 

Hade in presence of registering officers, 
8 . 58 . 

On acceptance of document executed abioad, 
8 25 

Of fees on presentation, 8«80. 

PENALTY— 

For incorrectly endoising, copying, trans- 
laring,or registeiing documentb with intent 
•fciJ^njure, s 81. 

For m<ikiug false statement before registeiing 
officer, B 82, cl a f t • 

For delivering false copy or translation, s 
82, cl. b. 

Fjr false personation, s. 82, cl c 

For abetment of ofiences under this Act, 8. 

82, cl. d. \ ► 

Jurisdiction to inflict, s. 83. , 

PEON’S FEE— 

For serving summons, s. 37. 

PERMISSION— 

To institute prosecution, s. 83. 

•PERSONATION— 

Penalty for false, s. 82, cl. e. 

PL.^C»^ 

1 >r presenting documents relating to land, 
S.28. 

For presenting other documents, s 29. 

For presentmg, registrar’s office may be, s. 
80. 

For presenting, private residence may be, s. 
31. 

Of presentation to be endorsed, s 52. 

PLANS- * 

Documents containing, s 21, cl r 
Co^es of, to be filed in book No. 1, s 61 

POSSESSION— 

Effect of delivery of, with reference to 
registered document^ s. 48. 

fOWER-OF-ATTORNEY— 

^ When proveable by production, s. 38. 
Flpesentation of, s. 33. ' 


PRESENTATION— 

\)f documei^ /or registration, by whom, f. 
32. 

Of documents Within four months, 8 . 23. 

Of documents after time, s. 24. 

Of wills and authorities to adopt, s. 40. 
Endoisement at time of, s. 52. 

Fees to be paid on, s. 30. 

See Place. 

PRESIDENCY REGISTRAR— 

Registiation by, s 30, cl 6 
Piocedure on registration by, s. 67. 

PRISONERS— 

Need not appear to execute powers-of-attor« 
ney, g 33. 

Need not attend at registration office, s. 88. 

PRIVATE RESIDENCE— 

Acceptance for registration or deposit of 
documents at, s. 31. 

Fees for attendmg at, s. 78. 

PROBATB- 

Produc^on of will for purposes of, s. 46. 
PROCEEDINGS— 

Of registeimg officers, power to regulate, s. 
69 

PROCESS FEE— 

See Peon's Fee, 

PRODUCTION— 

Of imII in court, s 46 

PROSECUTIONS— 

Regibtenng officer may institute, s. 83. 

PUBIdC SERVANTS- 
Registciing officers to be, s. 84. * 

PUBLICATION— 

Of lilies framed by inspector-general, s. 6F. 
Of table of fees, s 79. 

RPIASONSh-* 

For refusing to register when to be recoided,. 
s 71. 

Fees for making copies of, s 78. 
REC’EIPT— 

Of consideration on account of lahd worth 
Rs. 100 and upwaids must be registered, 
B. 17, cl c. 

Of consideration on account of land worth 
less than Rs. 100 may be registered, s. 
18, cl. h, 

Foi document presented, s 52. 

Endorsement of admission of, 6. 58. 

RECEIVER OF HIGH COURT— 
Registration of instruments executed by, e. 
88 . 

RECORD- 

Of reasons for refusing to register, b. 51. 

Of substance of statement made to regis- 
tenug officer, s. 63. 

REFERENCE—' 

For information respecthig instrument exe- 
cuted by Government officer or pubHo 
functionary, b. 88. 
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REPERENCES- 

To repealed ActR, b. 2. * 

REFUSAL- , 

To register, s. 35. 

To endoi’&e document by person admitting 
its execution, s. 58. 

Reasons for, s. 71. . 

Appeal against sub-i'egistrar’s, s. 72. 

By registrar to register document unappeal- 
able, B. 76. 

Suit in case of, s. 77. 

REGISTER— 

Of deposits of wills, s. 51. 

Of documents relating to immoveable pro- 
pei-ly, B. 51. 

Of wills and authorities to adopt, s. 51. 

REGISTER-BOOKS— 

To be kept, s. 51. 

Authentication of, b. 52. 

Inspection of, s. 57. 

Fees for seaicliing, s. 78. • 

REGISTERED DOCUMENT— ^ 

Time fioni which it operates, s. 47. 

Relating to property, \vheii to take effect 
against oral agreement, s 48. 

Relating to land, when to take effect 
against unregistered document, s. 50. 

REGISTERING OFFICER— 

To sign and seal copies of entries in regis- 
ter-books and indexes, s. 57. 

To allow inspection of certain books, ib. 

To date and sign endorsement on docu- 
ments admitted to registration, s. 5i>*. 

To sign, seal, and date certificate, a 60, 

May adraiuistei oaths, s. 63. • 

May record substance »of statements, s. 63. 
Not liable for anything bond fide done or 
lefused in his oiiicial capacity, s. 86. 
Nothing done by, iu\ alidated by d*"fect in 
his appointment or procedure, s. 87. 

See Appointnuntf VisJMSitalf Reghtrar, Re- 
movalj Salary^ Sub-Registrar^ Suspension, 

•registrar— 

May direct registration on payment of fine 
for delay, s. 24. 

Registration by, s. 30. 

Of district including presidency town, 
registration by, s. 30, cl. b. 

Authentication of ^ower-of-attorney by, s. 
33. 

Registration of will by, bs. 40, 41. 

Deposit of wills wRh, ss. 42 — 6. 

To copy will removed into court, b. 46. 

To file copies of entries in sub-registrai's 
indexes Nos. 1, 2, and 3, s. 56. 

His procedure on receiving copies pf docu- 
ments relating to land situate in several 
distiicts, s. 65. , 

His procedure on registering documents re 
lating to immoveable property, s. 66. 

To superintend and control sub-registrarp. 
s. 68. 


REGISTRAR— 

May issue onleis as to acts or omissiotis of 
sub-registrars, 8.*68. 

^ To hear appeals against sub-registrar’s 
Older of refusal, s. 72. 

Of high court, registration of instruments 
execut’d hy^ s. 88. 

REGISTRARS— 

Appointment of, s. 6. 

Offices of, 8. 7. 

For militaiy cantonments, s. 9. 

REGISTRATION— 

On admission of execution, s. 35. 

See Authorities to adopt. 

REMISSION— 

Of fines for delay in presentation, s. 70. 
REMOVAL— 

, Of registering officers, s. 13. 

REMUNERATION— 

Of legif-tering officers, s. 14. '' 

REPEAL— 

Of Act VIII of 1871, B. 2. 

REPRESENTATIVE— 

Defined, s. 3. 

Of executant or claimant, presentation by, 
s. 32. ^ 

Eiujuiry as to hi'-, right to appear, s. 35. 
Denial of execution by, ih, 

Admissioif Of execution by, ib. 

RFTUllN— 

Of document after registration, s. 61. 

REVENUE-OFFICERS— 
lAbtruittents of paitition by, exempt, s. 17, 
cl. k. 

REVERSAL— 

Of order of sub-registrar refusing regis* 
tratiou, s. 72. 

RIDER— 

Endorsements may be made on, s. 3. 
RIGHTS - 

To wajs included in * immoveable property,* 
^ B 3. 

ROADS— 

On which houses and lands abut, s. 21, cl. h. 
RULES— 

Under repealed Acts, s. 2. 

To be flamed by inspector-general, s. 69. 
Relating to regi&tratiou heietofore enforced 
* in Buima coiitirmed, s. 92. 

SALARIES— 

Of legibteiiug officers, s. 14. 

SANADS— 

Exempt from registration, s. 90, cl. d. 
SAVING— 

Of appointments, notifications, rules, &c., 
under previous Act^ s. 2. 

S 259, Indian Succession Act, s. 46. 
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SEALED COVER— 

Deposit of will m, 4^ -5 

BEAL — 

Of re,?isteiiiig officers, s 15 • 

SP^RCH— 

For entiles in icgistci bcukb, s 5J. 

Fees for, s 78 

SECRETARY TO OO^ERNMENT - 

RtferoiKcto liei c iiistriiineiit I's t merited 
1)7 officer, s 88 

SERVICE^ 

On e\er ntmts and w itne-ises of notice t > 
Hppeii, s 1*5 

SETTLEAfENT PAP>?S - 

Extmpt from legisti tioii, b 90, cl a 

SHARES- 

See L (fid Oom} anus 

SHEHIIT- 

Uegisti Uioii of instimnents executed b}, 
B 8S 

SICK PERSONS - 

Need not ippcir to exccuio pnvci*' of attoi 
ne}, 8 j3 

signature— 

Defined s 3 

To alter'iti us s 20 , 

Of ])Cisoii pKs ntnu x d icirnen^ s 52 
Of ptison ulinittmg cvccuti ii ml witness, 

b 58 

T ) < ndors^'ra'^nt on document idniitte I to 
1 gistiitDn s ^ 

Of registuing oflicci to record state- 
ments, s 03 * 

SIGNED— 

Defined, s 3 

SINDH— 

Ap]) nut iieut of bunch inspector gonei d 
of, s 4 

ST VNDINO TIAIBER - 

\ ^fided 111 * iio\eable ir peitj,’ s 3 

SIATEMENT- 

Made to ngisteiing officeia maj be icccidcd, 
B 63 

ST’B DISTRICT— 

Defined, b. 3 
Foimatiun of b 5 

Military cautonment may bo declired 
s 9 

D Kliments relating to lind to be legi'stercd 
in piopci, 8 28 

In i;vliioli otlier dicumcntb may be regis 
tered, b 29 

Pioccdure when propeity w situate in more 
tlum one, s 64 

SUBORDINATE MAGISTRATE— 

Of first ina> tiy ofieiiceB iindci Act, 

0 83 


SVB REGISTRAR— 

Appointmen* Tfod office of, ss 6 7, 9 
Aliaence of or tpmporajy aacanci' m office 
of R 1 

Dofiiments rel itmg to lind to b« piesented 
foi It Mstiati n in office of s 28 
Otlnr dormn^'it'i niiy be presented for 
re nsti tion in office of, s 29 
Aiitlienticition of powers of attorney by, 

Rp^istiation of w 11 bv, es 40 41 
To send le nstiat co])Us of eniiies in indexes 
Nos J TI in s *^6 
Speci d duties of, ss Cl 65 
His pi ) edme where property situat#' in 
‘•cicial sub di tnets s 61 
Ills pi cednie w'ltie pioperty situ it in 
spiei il disti tts, s 65 

To jeilnm Ins duties under coniiol of 
rtfnstri*- s 68 

A]>pod fiom 01 Ic refusal Ij s 72 
Pioseciifcois 1)^, s 8® 

ST IT - # 

Ncnc ag nst registcimg officer as such, 
s 86 

Miy le bmnjjht f i regs»-iation of docu 
me it, s 77 

See hejishcti, Ofeer 

SUMMONS— 

To exeent mt or wit les** s 36 
Ksue in 1 SCI \ i( c of 8 37 
I aw IS t ), b 39 

srxfl \Y- 

Last day of peiul fir piesentdion filling 
on, s 26 

SUPFRETEt^L CONTEMS— 

S 21, cl h 

SURVEY— 

Dc'»cii})tion of laicels by revere see to Gro- 
aeinmcnt s 21 c^ h 

Documents issue 1 by offlcei m makiug, 
exempt, s 90, cl 5 t 

SUSPENSION— 

Of legistenng officers, s 13. 

TABLE OP FEES— 

Ss 78, 79 

Under previouB Act, s *2 

TERRITORIAL DIVISIONS— 

S 21, cl h » 

Pow er to decltu'e, s 69 

TESTATOR— 

May present Will for registiation, s 41. 

M ly deposit will, s 42 
Miy withdraw will, s 44 
Piocedure on deith of, b 45 

TIAIBER— 

Standing, include I m ‘ moveable property,^ 
B 3* 
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TIME— 

For presenting documents, ss. 2S, 27. ' • 

Where delay in presentatioti m unavoidable, 
ss. 24, 26. ^ 

For appeal, s. 72. 

For filing suit, s. 77. 

See Limitation, 

TRACTS— 

Of country may be excluded from Aet, s. 1. 

TRANSLATION OF DOCUMENT— 

■ S. 19. 

To be transcribed and filed, s. 62. 

Fees for filing, s. 77. 

Penalty for delivering false, s. 80, cl. 6. 

TREES— 

See JuicBi Timber. 

UNAVOIDABLE— 

Delay in presentation of document, ss. 
24, 25. 

UNCLAIMED DOCUMENTS— 

Destruction of, s. 85. ^ 

UNDERTAKING- - 

To cultivate or occupy, included in * lease,’ 
s. 3. 

UNREGISTERED— 

Defined, s. 50. 

VACANCY— 

In office of registrar, s. 10. 

In office of sub-registrur, s. 12. 
VACATION— 

Period for presentation ending during, s. 26. 


VICE-CONSUL— 

Authentication of power-of-attomey by 
British, s. 35. • 

, VILLAGE RECORDS— 

I Documents nLd oy officers charged with 
preparation of, exempt, s. 90, cl. c. 

WAY— 

Rights to, included in immoveable property,’ 
8. 3. 

WILL— 

May be registered, s 18, cl. e. 

May be presente 1 or deposited at any time, 
8. 27. 

By whom presented, s. 40. 

How and in what case registered, s. 41. 

May be deposited, s. 42. 

• Procedure on deposit of, s. 43. 

Withdrawal of cover containing, s. 44. 
Proceedings on death of depositor of, s. 45. 
Saving of power of courts to order produc 
tion of, s. 46. 

I Unclaimed, n."t t(^be destroyed, s. 85. 

AVITHDRAWAL— 

Of sealed cover, s. 44. 

WITNESS— 

Attendance of, 36. 

Service of ^liiAmouiB on, s. 47. 

Law aa to compelling attendance of, s. 49. 
Court’s power to summon, s. 76. 







THE INDIAN UMITATION ACT. 

ISTo. XV, OF 18 ? 7 . 


JRoceivfl/l tlw Govervor^Gcw.roJ'f-- nnscnt on ihc JOth, Jidy 1S77. 

AN ACT FCr. TTIK LIMITATION OF SUITS, 

AND FOR OTIIFR PUliPOSES. 

WtiKHKAs it oxpodiont to amond tfic law relating to the limitation of 
Preamble snit*^, appeals, and certain applications to Courts ; 

And whereas it is alr,f> e.\pe(lient to provide rules 
for acquiring by jiossession tfie owner^hljk (»f casements and other proj)erty ; It 
is hereby enacted as follows 


PAPvT I. 


PRELniixAirr. 


Sh(»rt title. 1. This A<*t may be caded The Indian Limita- 

tieai Ad, 1877/’ 

Jt extends io the wlioli* of^ Dritish India ; but nothing contained in sec- 
Kxtent of Act. tions I^ayo and tlnvo o^sn Parts 11 and III applies — 

(a) to suits nndiw the Ifuliaii Divorce .Vet, or • 

(^>) to suits udder Madras Regulation \1 of 18ul ; 

Commencement. And it shall come into force on the first day of 

l)(?tober 1877. ^ 

2. On and (roni that d-iy the x\rts mentioned in the first schedule hereto an- 
Repoiil of Acts. iiexed shall he re; ealed to Hie extent therein specified. 

Hut all references to the Indian Limitation Act, 1871, shall 
be read as if mtide to this Act ; and nothing 
herein <a' in .that Act contained shall bo 
title acquire or to revive any right to sue 
barred, under that Act or und(T any enact- 
ment thereby repealed ; and nothing herein 
deemed to afft'ct the Indian Contract Act, 
section 25. 


References to Act IN of 

isn. 

deemed to affect 


any 

titles alrcndy 

shall ^ be 

Savinf^ of Act IX of 
18/2, s. 25. 


Saving of 
iicqnired. 
contained 


Notwithstanding anything herein contained, nny suit mentioned in No. 146 

c, . n of the second schedule hereto annexed may be 

Suits for which pcrion. _ , , . ^ x xi. ■ i x* x 

prescribed by this Act is brought Within five years next after the smd first 

shorter than that prescribed day of October 1877, unless W’here the period pre- 
by Act IX of 1871. ^ scribed for such suit by the said Indian Limitation 

Act, 1871, shall have expired before the completion of the said five years,. and 
any other suit for which the period of liniitation jin'seribed by this Act is 
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Lliiiii tlu‘ pprioi.1 <»t‘ limitation prescribed by tlic said Indian Limitation 
Act, 1871, may l>c brought within two years next after the said first day of 
October 1877, unless where the period prescribed for such suit by the same 
Act shall h.ave expired before the completion of the said two years. 

_ , . , 3. In this Act, unless there be somethinff 

^ repugnant m the subject or context, 

‘plaintiff’ includes also any person from or through whom a plaintiff 
derives his right to sue ; ‘ applicant’ includes also any person from or through 
whom an applicant derives his right to apply ; and ‘ defendant’ includes also 
any person fivim or through w’hom a defendant derives his liability to be sued : 

‘ easement ’ includes also a right, not arising from contract, by which one 
person is entitled to remove and appropriate for his own profit any part of the 
soil belonging to anotlicr, or any thing growing in, or attached to, or subsisting 
upon, the 1-ind of another : 

‘ bill of exchange ’ includes also a hundi and a cheque ; 

‘ bond* includes any instrument whereby a person obliges himself to pay 
money to anotlier, on condition that the obligation shall be void if a specified 
act is ijerformed, or is not ])erfonned, as the case may be : 

‘ promissory note’ means any instmment wlicreby the maker engages 
absolutely to pay a specified sum of money to {mother at a time tberein limited, 
or on demand, or at sight : 

‘ trustee ’ does not include a benjimidar, a mortgagee remaining in possession 
after the mortgage lias been satisfied, ora wrong-doer in possession without title: 
^ suit ’ does not include an appeal or an application : 

‘ registered ‘ incans duly registered in British India under the law for the 
registration of documents in force at the time and place of executing the 
document, or signing tlu' decree or order, referred to in Hie context : 

‘ foreign country ’ means any country other than British India ; 
and nothing shall be deemed to be done in ‘ good faith ’ which is not done 
with due care and attention. 


PART II. 

Limitation of Suits, Appeals, and Applications. 

4 . Subject to the provisions contained in sections five to twenty-five 
Dismissal of suits, (inclusive), every suit instituted, appeal presented, 

i .stituted, &c., after period and application made after the period of limitation 
of limitation. prescribed therefor by the second schedule hereto 

annexed, shall be dismissed, although limitation has not been set up as a defence. 

Explanation . — A suit is instituted in ordinary cases when the plaint is 
presented to the proper officer ; in the case of a pauper, when his applica- 
tion for leave to sue as a pauper is filed ; and in the case of a claim against 
a company which is being wound up bj the Court, when the claimant first sends 
in his claim to the official liquidator. 

Ehistratwns. 

(a.) A suit is instituted after the prescribed period of limitation. Limitation is not 
set up as a defence, and judgment is given for the plaintiff. The defendant appeals. The 
appellate court must dismiss the suit. 

(&.) An appeal presented after the prescribed period is admitted and registered. The 
appeal shallji nevertheless, be dismissed. 
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6 . If the period of limitation prescribed for any suit, aj^pcal, ©^application, 
Proviso where Court expires on a day when the Court is closed, the suit,, 

closed when period expires. hppeal, or application may be instituted, presented, or 

made on the day^jft Court re-opens 

Any appeal oiTipplication for a review of judgment may bo admitted after 
Proviso a£ to appeals and the period of limitatirm prescribed therefor, when the 

applications for review. appellant or applicant satisfies the Court that he had 

sufficient cause for not presenting the appeal or makirg the application within 
such period. 


6 . When, by any special or local law now or hereafter in force in British 
Special and local laws of India, a period of limitation is specially prcscrihcd 

limitation. for any suit, appeal, or a2)plication, nothing herein 

contained shall affect or alter the period so prescribed. 

7 . If a person entitled to institute a suit or make an application be, 

, 11*] -rt at the time from which the period of limitation is to 

® l>e reckoned, minor, or insane, or an idiot, he may 

institute the suit or make the apjdication within the same period, after the dis- 

ability has ceased, as would .otherwise have been allowed from the time 
prescribed therefor in the third column of the second schedule hereto annexed. 

When he is, at the time from which the 2>eriod of limitation is to be reckon- 
Double and successive dis- ed, affected by two such disabilities, or when, before 
abilities. his disability has ceased, he is affected by another 

disability, ho may institute the suit or make the aj^plication within the same 
period after both disabilities have ceased as would otherwise have been alloTved 
from the time so prescribed. 

When his disability continues up to his death Ifis legal representative may 
institute the suit or make the application within the same period after the death 
as would otherwise have been allowcjd from the time so prescribed. 

When such repres'mtativc is at the date of the death affected by any such 
Disability of representa- disaljilitV, the ruloR contained in tlie first two para- 
tive. . grajjlis of this section shalFapply. 

Nothing in this section applies to suits to enforce I'ights ifi pre-emption, or 
shall i»e deemed to extend, for more than three years from the cessation of the 
disability or tlie death of the jun-son affected thereby, the period within which 
any suit must be instituted or apj)lication made. 


Rlustratwm, 

■ 

(«.) The Fight to s\ie fur the hire of a boat accrues to A during bis Taiiiority. He 
attaiuB majority four years- after such acciruer.* He may institute his suit at any time 
within three years from the date of his attaining majority. 

(6.) A, to whom a right to sue for a legiM-y has accrued during his minority, atbiiris 
majority eleven years after such accruer. A Inis, under the ordinary law, only one year 
remaining within whi|jh to sue. But under this section an extension of two years will be 
allowed him, making in all a period of three years from the date of his attaining majority 
within which he may bring his suit. 

(c.) A right to «iie accrues to Z dui'ing nia •minority. After the accruer, but while 
Z is still a minor, he becomes insane. Time runs against Z from, the date when his insanity 
and iiiinority cease. 

(d) K right to sue accrues to X during his minority. X dies before attuning major- 
ity, and is succeeded by Y, his minor son. Time runs against Y from the date of his attain- 
ing majority. 

(c.) A right to sue for hereditary office actTucs to A, who at the time is insane. 
Six years after the accruer A recovers his reason. A has six years, under the ordinary biw, 
from the date when his insanity ceased within which to institute a suit No extension • £ 
time will be given him under this section. 
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(/.) A light to sue as landlord to recover posscssii'ii from a tenant accrues to A who is 5 
an idiot. A dies three yeai-s after the accruer^ hi^i idiocy continuing up to the date of his 
death. A’b rcpi-escutjwtive in interest has, under the ordinary Ifiw, nine yeats fi-om the date 
of A’s death within which to bring a suit. 1'liis section dygs not extend tliat time, 
except where tiie representative is liiinsolf vuider disaljility when the ^presentation devolves 
upon liim. 

8 . Wlieu one of seve^;al joint creditors or clainunits is nnder any such 
Disability of one joint (livability, and wlieii a disclnirg’(i can be given without 
creditor. tbv* cun(.niT('n(*e ol’ such ])erson, time will run 

against thorn all : but wiicre m. siivli divclnirge can be given, lime will not run, 
as against any of Ibeiu until can' (‘f them *xK-*omes ca[)al)le of giving such dis- 
charge without tlie coiicuiTence o: tiu' t)tlun*&. 

Ill astral Ion s. 


(a.) A iiu’urv a debt to :i iinii of which 1>, <\ and D aie ])artnLTs. B b insaru', and C is 
a minor. J) can give* a disclujge of the debt without the concurienoc of B and C. Time 
rims against B, C, and D. 

(6.) A incurs a (h'ht to a linn of wliicl* E, and C are i-artiicrs. E and E are insane, 
and G is «a minor, 'fime will i:c‘t inn agaiu.-.t <my of tiiciu until either E or E becomes sane, 
or 0 attains majority. ^ 

9. When once time lijis begun to run, net subs(‘(;uent disability or in- 

Contiuuoua running of Jtimo. alnlity 1(» sUf* •dv>])S il; 

ri(»vid('(l ibat wluTc l(‘tb*rs of admini-tratiou i.) the estate of a creditor 
have been granted to bis dehtor, tbv; running of t]i{‘ liuie ])i'(*serilK'd for a suit 
to iveover tlui d{‘bt sliall be sus])OJided r\{iile tlic adsui.dsiratiou eontiriues. 


10 . Xotwitlistanding ahytliiiig lion'ird^ef ?v(; contaim^d, no suit against 
Suits agaiii.st express trps- a jKgs.m in v,h<eu }*r<>[K’rty lias become vested in 

tcesaiid tluar leproftentativcs, * IriUit any s[)<‘cdi" (>r against his legal 

rcpivsentatlws or assigns (iidt l>cing avdgns for valuable eons id(.‘rat ion) for tin; 

jjiirjiose of following in his or their hands MK»h pro]jerty, shall bo baiTed hy any 

length of time. . 

^ • » * 

11 . Suits luslitiita^ bi llrubli lu-lia uii contract '> enti'i'c'd into in a 

^ . Ibreiiii country are subject to L*iie rides ])i'e scribed bv 

Suits on foreign cmitractt. ‘ \( t 

No foreign rule of limitation plrill be a defeiici; to a suit instituted in 
... Ih’iti^b iuvlia on a eontracl onbavd into ii a foreign 

l*orcign limitibon ..tw. e'-nufy, uLile.-^ the rule lias exiinguisliod I lie con- 

tract, and the parlies w - to domiciled in such country (.luring the period pre- 
v-ribed by sucli rule 


PART III. 


CoMPurjjnox of Peeiod oe Li:\utation. 

ft 

12. In computing the p('vio(l of limitation prcsci-ilicd for any suit, apjjeal, 
Exclusion of day on whkili or a]>plicalion, the day from Avhich such period is 
right to suo accaucB. to be reckoned shall be exelu- u d. 

ill computing the period of limitatidh jirescribed for an appeal, an applica- 
Excbiaion incase (.ftippcids tion for l(iav(-' to ap[)oal as a pauper, and an applica- 
and certain applications. tioii for a review of judg'meut, tluj day on wliieli the 
judgment coinphiined of was pronoiiiicod, and tlie tipie rotpiisitc for obtaining 
a cojiy of the decree, sentence, or order appealed against or sought to be review- 
ed, shall be excluded. 
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Wliofe a, decroc appealed against or souglit to be reviewed, the time 
recpiisite lor obtaining a,co])y of tlu‘ jtidgmeiit on wliieh it is founded shall also 
be excluded. * 

In coin])Utiiig the period of liniitatioii prescribed for an application to 
set aside an award, the time recpiisite for obtaining a co])y of the award shall 
be excluded. ^ 

13. In computing the jxTiudof limitation pre- 
scribed for any suit, the time ciiiring nlsich the defend- 
ant has been absent from British India shall be 
excluded. 

the period ol limitation ])re>cri]»ed for any suit, the 
time during wliich the plaintiff has been proseetit- 
iug with due diligence' aiiotluT civil j>n)ce('ding, 
whether in a C'‘*urt of tlrsi instance or in a Court 
of ajipc'iil, against tli** defendant, shall be c^xcluded. a\1u n* tlie i»rue(rding is 
Jbanded njion the same cause of action, a^id is ja-osecutc'd in gocnl faith in a 
Court wliicli, from deduct of jurisdiction, or other cause of a like nature, is 
unable to entertain it. • 

In eomputing the period, of limitation }»r»>(Tib«‘d for a suit, ])roeeedIiigs 
Likecxclubi.'.n iii e.iho of liaw been stay. d I )> onler under the Code 

<irdei' under Ci\ii bi'ofcduu! ot Civil Pro(*ed:ire, secloii -0, llie interval between 
ri. :il). tlie institution of the v,rt and tlu' dale* of so staying 

proceedings, and the time reipiisite for going from tlu‘ Court in which proj^H'd- 
ings are staye<l to thi' Court in Avhieh tlie ''iiit is re-in<iilnted, shall he excluded. 
Ill conipu^ig the ])eriod of limitation I're^enh^jd for any a}»plieatioii, the 
"Like oxclusloJTiii o.i.-l of during wliieli the a|)^>lierut has been making 

iipplic.ition. another apjdieation for tlie same ndief sliall !■(* ex- 

clnd(‘d, Avliere tlu' lasl-nientioiicd#a]>]>lieatioii i^ ma<lt' in good faith to a Court 
Avbieh, from defect of jurisdiction, ^or otlier cause uf a like nature, is uiiidole U> 
grant it. • * , 

E.rjilunation excludin.g the time during AAliich a fta-ima* suit or 

application ivas pending or being ma'le, ibe day on whieli that suit or apjdica- 
tion Avas instituted or made,*afid the day «»n Avliicli tin* jiroeeediiigs thtwein ended, 
sliali both be count ( m1. * 

KxpUutixiUni 2 . — A phiintj'tr resisting ana]u*(al ]>resi‘iited (Ui the ground 
of Avaiit of jurisdietion shall be <leemed to be proseeining a suit Aviiliin the 
meaning of this seetion. 

15. In ccmiputing the period of limitation iweserlbed for any suit, the 

„ , . - . institution oL A\}iic]i has been sta.ved bv iiiiuiielioii 

which commeiiccinciit of .suit Ol* order, die tinm oi the cuntiimaiii e ot the injunc- 
is stayed by iiijuiietioii or tioii or order, the day on Avliieh it Avas issuoil or 
order. • made*, and the day on Avbieli it was Avithdrav.n, shall 

be excluded. 

16. In coirtputing the jieriod of Innilation jiroscribod for a suit, for possos- 

„ , . - 1 , ■ skill by a piircbaser at a sale in execution of a 

which jndgmeiit-dd.tor is decree, the time during which the pidgment-debtor 
attempting to set aside cxe- lias been pi’o.seenting a proceciling to set aside the 
eutioii-sale. Side shall he excluded. 

17. When a perso’li avIio AAwjd, if he Avere living, haA^e a right to insti- 
Efifeet of death before tutc a suit or make an a])plieatlon, dies before the 

right to sue accrues. right accrues, the ])criod of limitation shall bo com- 


Exclusioii of time of 
defendant’, s absence from 
.British Indi.i. 


14. In com] )U ting 

Exelusiou of time of jn-o- 
eeeding J\<h‘ in Ctj'irt 

without jurisdiction. 
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puted from the time when there is a legal representative of the decea^d capable 
of instituting or making such suit or application. 

When a person? against whom, if he were Hvihg, a right to institute a 
suit or make an application would ]jave accrued, dies \fefore the right accrues,, 
the i)eriod of limitation shall be computed from the time when there is a legal 
representative of the deceased against whom the plaintiff may institute or 
make such suit or application. 

Nothing in the former part of this section applies to suits to enforce 
rights of pre-emption or to suits for the possession of immoveable property or 
of an hereditary office. 


18. Wlien any person having a right to institute^ a suit or make an 
application has, by means of fraud, been kept from 
® * the knowledge of such right, or of the title on which 

it is founded, 

or where any document necessary to establish such right has been fraudu- 
lently concealed from him, 

the time limited for instituting a suit or making an application 

(a) against the person guilty of the fraud or accessory thereto, or 

(b) against any person claiming through him otlierwise than in good! 
faith and for a valuable consideration, 

shall be computfed from the time when tlie fraud first became known to the 


person injuriously affected thereby, or, in the case of the concealed document, 
when he first had the means of producing it or compelling its production. 


^19, If before the expiration of the period prescribed for a suit or application 
. , , - _ . iu respect of any proi^erty or right an acknowlodg- 

in writing ^ ^ ‘itoent of liability in respect of sucii property or right 

has been made in writii^ signed by the party against 
whom such property or riglit is claimed, of by some person throiigli whom he 
derives title or liability, a new period of limitation, according to the nature of 
tlie (jriginal liability, shall be <;oiiipiited from* the time when the acknowledg- 
ment was so signed. * * 

When the writing containing the acknowledgment is undated, oral cndeiice 
may be given of the time when it was signed ; b/it* wal evidence of its contents 
shall not be received. « 


Explanation 1. — For the puqiosos of this section an acknowledgment 
may be sufficient, though it omits to specify the exact natm*c of the property 
or right, or avers that the time for payment, delivery, performance, or enjoyment, 
‘.iis not yet come, or is accompanied by a refusal to pay, deliver, perform, or 
permit to enjoy, or is coupled with a* claim to a set-off, or is addressed to a 
person other than the person entitled tef the property or right. 

Explanation 2. — In this section “ signed'’ means signed either person- 
ally or by an agent duly authorized in this behalf. , 


20. When interest on a debt or legacy is, before the expiration of the 
Elfect of payment of in- prescribed period, paid as such by the person liable 

terest as such. to pay the debt or legacy, or by his agent duly 

authorized in this behalf, 

or when part of the principal of a debt is, before the expiration of the 
Effect of part-payment of prescribed period, paid by the debtor or by his 

principal agent duly authorized in thjs belialf, 

a new period of limitation, according to the nature of the* original liability, 
shall be computed from the time when the payment was made : 
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Provided that, in the case of part-payment of the principal of a debt, the 
fact of the payment appears in the, hand-writing of the person making the 
same. • , 

Where mortgaged ‘land is in the possession of the mortgagee, the receipt 
Effect of receipt of produce of the produce of such land shall be deemed to be 
of mortgaged land. a payment for the purpose of this section. 

21. Nothing in sections 19 and 20 renders one of several joint contractors, 

One of eeveral joint con- exec'itors, or mortgages chargeable by 

•tractors, &c., not chargeable reason only of a written acknowledgment signed, 
by reason of acknowledg- or of a payment made by, or by the agent of, any 
ment or payment made by other or others of them, 
another of them. 

22. When, after the institution of a suit, a new plaintiff or defendant is 
Effect of substituting or substituted or added, the suit shall, as regards him, 

adding new plaintiff or de- be deemed to have been instituted when he was 
fendant. SO made a party : 

Provided that, when a plaintiff dies, and the suit is continued by his 
Prtiviso where original lo^al representative, it shall, as regards him, be 
plaintiff dies. deemed to have been instituted when it was insti- 

tuted by the deceased plaintiff.* 

Provided also that, when a defendant dies, and •the suit is continued 
Proviso where original de- against his legal representative, it shall, as regards 
fendant dies. him, be deemed to have been instituted when it was 

instituted against the deceased defendant. ^ 

23. In the case of a continuing breach of contract and in the case of 
Continuing breaches and a continuing wrong independent of contract, a fresh 

wrongs. period of limitation begins to run at every moment 

of the time during which the Jircach or the wrong, as the case may be, 
continues. 

, • 

24. In the case of a* suit for coitipeiTfeation for an act which does not 
Suit for compensation for gjyc rise to a cause of action unless some specific 

act not actionable without injury actually results therefrom, the period of limi- 
apecial damage. Itation shall be computed from the time when the 

injury results.* 

Elibstratiom, 

(a. A owns the surface of a field. B owns the subsoil. B digs coal thereout with- 
out causing any immediate apparent injury to the surface, but at last the surface sub- 
aides. The period of limitation in the case of a ^uit by A against B runs fr jm the time of 
the subsidence. 

(6.) A speaks and publishes of B slanderous words not actionable in themselves with- 
out special damages caused thereby. C in consequence refuses to employ B as his clerk. 
The period of limitation in the case of a suit by B against A for compensation for the 
slander does not colhmence till the refusal 

26. All instruments shall, for the purposes of this Act, be deemed to 
Computation of lime men- be made with reference to tlie Gregorian calen- 
tioned in instruments. dar. 

lUvbstrations. 

(a.) A Hindd makes a promissory note bearing a native date only, and payable 
iour months after date. The period of limitation applicable to a suit on the note runs 
from the expiry of four mqnths after date computed accordiug to the Gregorian calendar. 

(A ) A Hindd makes a bond, bearing a najive date only, for the repayment of money 
within one year. The period of limitation applicable to a suit on the bond laius from the 
expiry of one year after date computed according to the Gregorian calendar. 
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PART IV. 

Acquisition of OwNEusiur liv Possession. 

o 

26. Whore the access and us^ of li'jfht or air 1o ami for an}’ buililiii.c: 
Ac(|uiKjtion of ripilit to have been peaceably enjoyed tlieiwith, as an ease- 

eiiscments. ment, and as of right, witliont intt'iTuption, and for 

twenty years, 

and whore any way or watercours«\ or the nse of any water, or any other 
easement (whether affinnativ(‘ or n(‘o:ativ(‘). ]»as been pt'aeeably and oi»enly (*n joy- 
ed by any person claiming title lliereh*. as an easeiiieiit and as of riglit, without 
interfuj)tion, and for twenty years, 

th(‘ right to such access and nse of light or air. way, watercourse, nse of 
water, or other easement, shall be absohih* and ijnh'fensible. 

Kach of the said periods of twenty years ^hall be taken to be a jx'riod 
ending Avithin two years next i)eforc the institution of the suit wherein the claim 
to wliich such ])eriod relates is contested. 

Kxplanatuni. — Nothing is an interruption wiibin the meaning of this 
section, nidcss wliere there is an actual ^liscrmtinnaiiec* of the possession or (‘ii- 
joyment by reason of an obstrnctiou by the net of some jxTson otlier than the 
claimant, and nnh'ss such obstruction is submitted* to or aecinic^sced in for one 
year after the claimant 2uis iiotic(* tben'of and of the person making or anthnriz- 
ing the same to he mad(‘. 

IfluMraiio'tifi. 

(rg A suit is brought hi 1881 for oh.'itructing a right of way. The defend. irir adinite 
tlio obhtriK-tion, hut donie.s the right of w.iy. Tlie pl.iiutiii' ju-ovr.,-^ tli.it tlie riglit was 
]) 0 !ieo;ildy .and f»j)en]y enjt>yod hy him, cl.'iiining title tliereto an (‘.a'^eineiit and .as of right, 
without intoiTU]>ti<»n, from Jst .Itifuiai'y l.'^bO to l.'.t J.imiary The |^laintitf is entitled 

to judgment. 

(/;.) In a like suit, also brought in 1881, the plaintifi merely ])rovos that he enjoyed 
the riglit in inamior aforesaid from lvS5S to l.S7*^. Tin* .suit hh.all he dismissed, as no ex- 
ercise of the right l)y actual ii.ser, has hceii proveil to li.ive taken pl.ice ivithin two years 
next before the institution of the * 

(c.) In a like suit the phnutiff .show's tliat the riglit W'as ])eac;ea\lj* and openly ciijfwod 
by him for twenty yeans. The dc^fen^lant proves that the ])laiutifr (Ui one oeeasion during 
the tw'or.ty years hail asked his leave to enjoy tlie right. The suit .shall ho disniis.scd. 

27. Provided thnt, Avheii any ,land or water upon, ovit, or from Avliiidi 
Exclusion in favoui- of re- ‘^^y ensement lia^ been enjoyed ov derived has Ixxm 

versioner of servient tone- held under or by virtno of any interc'^t for life or 
^ueut. any term of yenrs exc^^edhig three ye.nrs from lh(‘ 

P' anting thereof, the tlnn- of the enjoyment of sneh ensement during the 
lontinnniice of such interest or term shall he excluded in the computation of 
the said last-mentioned period of twenty’ Jf'firs, in case the claim is, w’ithin 
three years next after the determination of sncli interest or term, resisted l»y the 
person entitled, on such detcu-mination, to the said land or water. 

lUicstratinn. 

A sue.s for a declaration tli.at he is entitled to a right of Wiiy over land. A pTovc.? 
that he lia.s enjoyed the right for tw’enty-fivc years ; hut B show'.s that, during ten of these 
years, C, a Hindfi widow% had a lifc-iiitere.st in the land, that on C’.s death B became entitled 
to the land, and that within tw<i years after C’s death he conto.sted A’s claim to tho right. 
The suit must be dismissed, as A, w'ith reference to the provisions of this section, has only 
proved enjoymdht for fifteen years. 

28 . At the detcriiiination of tho perifxl hereby limited to any person for 
Extinguishment of right instituting .a suit for possession of any property, 

to property. his right to suoh property shall be extinguished. 





„*TkE FIRST SCHEDULE. * 


Number and yeai* of ! 
Acts. 1 

Title. 

^ Extent of Reiieal. 

X of 1865 

The Indian Succession 

In section 321 the words “within 


Act 

two years after the ileath of the 
testator, or one voar aftef the 
logac\ lias been paid.” 

IX of 1871 

The Iinlian Limitation 
Act, 1871. 

The whole. 

X of 1877 

The Code of Ci^'il Proce- 
dure. 

Section 509, and in section 601 the 
words “within thirty days from 


» 

the date of the order.” 


THE SECOND SCHEDULE. 

- ,(Sfe section 4 .) 

First Division : Saits — » 


Description of suit. 

Period of 
limitation. 

Tinjo from which period 
begins to run. * 

- 

Pari J.— Thirty 

• • * 

1. — To contest an a\vard of the 

days. 

> 

r Tliirtv days 

Whon iK^ticc of tlie award is 

Boanl of licvenuc under Act 


^Icliv^rcd to the plaint iif. 

No. XX 1 11 ()f J8(J3 (to pro- 
vide for the adjudication of j 
clavns to icaste-lands). • , 


Pa^'t Il.^- Xincty 
day.^. ' 


2.— For compensation for doing, or 

Ninety days ... j 

When the act or omission 

fot omitting to do, an act in 


takes place. 

pursuance of any enactment 
in force for the time being in 



British India. 

Parti 11 T . — 


3. — Under the Specific Belief Act, 

months. 

Six months ... 

AVlieii the dispossession oc- 

1877, section 9, to recover 


curs. 

liossession ,of immoveable 
property. 

4. — Under Act No. IX of 1860 (fo 

• 


Ditto 

When the wages, hire, or 
price of work claimed ac- 

provide far the speedy detei'- 


mination of certain disputes 


crue or accrues»due. 

between workmen engaged in 

. 


liuilway and otii^v public, 
works and their employers), 

• 


section one. 
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TH£ INDIAN LIMITATION ACT. 

THE SECOND SCHEDULE— cowiinued. 


First Division : Suits — continu^. 


Desoription of suit. * 

Period of limita- 
tion. 

Time ^m which period 
begins to rim. 


Part IIL — Six 
morUhs — contd. 


6. — ^Uiider the Code of Civil Proce- 
dure, chapter XXXIX (Of 
mmmary procedure on nego- 
tiable instrumerUs). 

Six months ... 

Part IV, — One 
year. 

When the instrument sued 
upon becomes due and 
payable. 

6. — ^npon a Statute, Act, Regulation 
or Bye-law, for a penalty or 
forfeiture. ^ 

One year .f. 

t 

When the penalty or forfeit- 
ure is incurred. 

7. — For the wages of a household 
servant, artisan, or labourer, 
€inot *tMX)vided for by this 
schedule, No. 4. 

Ditto ... 

When the wages accrue due. 

8. — For the price of fo^ or* drink 
sold by the keeper of a hotel, 
tavern, or lodging-house. 

Ditto ... 1 

V 

When the food or drink is 
delivered. 

9. — For the price of lodging 

« 

Ditto • ... 

* * 

When the price becomes 
payable. 

10. — 1' > enforce a right of pre- 
emption, whether the right 
is founded on law, or general 
usage, or on special contract. 

Ditto 

• 

% 

% 

f 

When the purchaser takes, 

* under the sale sought to be 
impeached, physic^ posses- 
sion of the whole of the 
property sold, or where the 
subject of the sale does not 
admitjof physical pefesession, 
when the instrument of sale 
is registered. 

11. — ^By a person against whom^ an 
order is passed under sec- 
tion 280, 281, 282, or 335 of 
the Code of Civil Procedure 
to establish his right to, 
or to the present posses- 
sion of, the property com- 
prise in the order. 

Ditto 

The date of the order. 

• 

• 

12.— To set aside any of the follow- 
•ing sales : — 

(a) sale in execution of a decree 
of a Civil Court ; 

Ditto ... 

When the sale is confirmed 
or would otherwise have 
become final and conclu- 
sive had no such suit been 
brought. 







SECOND SCHEDULE. 
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THE*SECOND SCHEDULE— confmiwt?. 
FitstBivieion*: SvMa — continued. 


— "■ " - — - 

Description^ of suit. 

Period of 
limitation. 

• 

Time from which period 
begins to run. 


Fart IV, — One 
year — continued. 


b) sale in pursuance of a decree or 
order of a Collector or other 
officer of revenue ; 

'c) sale for arrears of Government 
revenue, or for any demand 1 
recoverable as such arrears ; 
(d) sale of a patni t^luq sold for 
current arrears of rent. 
Explanation, — In this clause * patnf 
includes any intermecfiate 
tenure saleable for cunent 
arrears of rent. 

• 

• 

• 

13. — ^To alter or set aside a decision 
or order of a Civil Court in 
any proceeding other than a 
suit. 

One year 

The date of the final deci- 
sion or order in the case by 
a Court competent 4x> de- 
termine it finally. 

14. — ^To set aside any act or order 
of an officer of Gfovemment 
in his official capacity, notj 
herein otherwise expressly 
provided for. , • 

Ditto 

• 

*The date of the act or order. 

• 

% 

15. — ^Against Government to set 
aside any attachment^ lease, 
or transfer of immovdable 
property by the revenue 
authorities for arrears of Go- 
vernment revenue. 

Ditto 

• 

When the attachment, lease, 
or transfer is made. 

• 

16. — ^Against Government to re- 
cover money paid under 
protest in satisfaction of a 
claim made by the revenue 
authorities on account of 
mrears of isevenue or on ac- 
count of demands recover- 
able as such arrears. 

Ditto 

• 

• 

! 

* 

• 

When the payment is made.. 

17. — ^Against Government for com- 
pensation for land acquired 
for public purposes. 

Ditto 

The date of determining the 
amount of the compensa- 
tion. 

• 

18. — ^Like suit for compensation 
when the acquisition is not 
completed. 

Ditto 

The date of the refusal to 
complete. 





THE INDIAN LIMITATION ACT. 


THE SECOND SCHEDULE— coJifmiccc?. 
ilirat Division : Suits — continued. 


Descripti(»n of suit. 

f 

c 

Period of limita- 
tion. 

Time from which period 
b(5gins to run. 

19. — For comppiisatiaii for f.ilse 
imprisonment. 

Part IV — One 
ifcar — continued. 
One year 

When the im 2 )risonment 
ends. 

20. — By executors, administrators, 
or representati'V’es under Act 
No. XII of ISof) (to (uiable 
the executw'Sj admini'iti'ators, 
(vt' to sue avd 

he sued for certain wrongs). 

Ditto 

• 

The date of the death of the 
person wronged. 

21. — By executors, auiniiiistrators, 
or representatives under Act 
No. XIII of IvSco {to pro- 
vide cornpensatian to families 
for loss occasioned ht/ the 
dentil o f a person caused by 
^actionable wi'ong). 

Ditto 

• 

The date of the death of 
■ tlie person killed. 

22. — For compensation « fo» c any 
other ^njury to the person. 

Ditto 

When the injury is commit- 
ted. 

23 , — For compensation for a mali- 
cious. prosecution. , 

i 

Ditto • ... 

• • . 

When the 2 )Iaintiff is acquit- 
ted, or the jirosecution is 
otherwise terminated. 

24; — ^For compensation for libel ... 

Ditto 

1 

When the libel is published. 

25. — For com 2 )cusatioii for slander. . . 

' ^ 

Ditto 

When the words ar6 spoken, 
or, when the words are not 
actionable in themselves, 
wlien the S 2 >ecijil damage 
com 2 )lained of resuita 

26.— For compensation for loss of 
service occasioJied by tlie 
seduction of the plaintifi’s 
servant or daughter. 

Ditto 

* 

m 

When the loss occurs. 

27.— For compensation for inducing 
a pereon to break a contract 
with the 2 )laintilf. 

Ditto 

The date of the breach. 

{ 

28, — ^For compensation for an illegal, 
iireg\iiar,or excessive distress. 

Ditto 

Th/B date of the distress. 

29. — ^For compensation for wrongful 
seizure of inoveabTe propei-ty 
under legal procesa 

Ditto ■ 

Th^ date of the seizure. 







SECOKD SCHEDULE. 
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THE SECOND SCHEDULE— co)i</nttec?. ’ 

* Fivigt Division * Suits — continued. 

• • 


Description 4 )f suit. 

• 

Period of limi- 
tation. 

• 

Time fr6m which period 
begins to nm. 


Pai't V. — Two 
years. 


30. — Agfiinst a carrier for compen- 
sation for losing or injuring 
goods. 

Two years 

When the' loss or injury 
occurs. 

31. — Against a carrier for compen- 
sation for delay in delivering 
goods. 

Ditto ^ 

• 

AVhen the goods ought to be 
delivered. 

32. — Against one who, hfuing a 
right to use projicrty for 
specific purposes, per'\’ti*ts 
it to other purposes. 

Ditto 

When the pen-ersion first be- 
comes knowni to the person 
injured thereby. 

• 

33. — Under Act No. XII of IBoo 
{fo evahle executors, adminis- 
trators^ or representatives to ' 
sue and- he sued for certain. 
wr(yn.gs) against an executor, 
administrator, or other repre- 
sentative. 

Ditto 

■ 

^Alien the wrong complained 
of is done. 

• 

34. — ^For the recovery of a wife ... 

• 

Ditto ♦. 

• ^ 

When possession is demaiid- 
^ed and refused. 

• 

35. — For the restitution of conjugal 
rights. , ^ 

Ditto 

When restitution is demand- 
ed and is refused by the 
husband or wife, being of 
full age and sound mind. 

36. — For compensation for any 
rtialfeasancc, misfeasance, or 
nonfeasance independent of 
contract, and not herein spe- 
cially provided for. 

Ditto 

When the malfeasance, mis- 
feasance, or nonfeasance 
takes place. . 

• 

Part VI. — Three 
years. 


37. — For compensation forohstruct- 
iiig a way or a watercourse. 

Three years ... 

The date of the obstmctioii. 

38. — ^For compensation for diverting 
a watercourse. 

Ditto 

The date of tbp diversion. 

39. — ^For compensation for trespass 
upon immoveal)le property. 

1 Ditto 

The date of the trespass. 
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TEB INDUE LIiaTATIOE ACT. 


THE SECOND SCHEDULE — contmued. 
First Division: Suits — contmued. * 


Description of suit. 

• 

€ 

Period of limi- 
tation. 

Time from which period 
begins to run. 


Part VI. — Three 
years — contd. 


40. — ^For compensation for infring- 
ing copyright or any other 
exclusive privilege. 

Three years ... 

The date of the infringement. 

41. — ^To restrain waste 

Ditto 

When the waste begins. 

42. — For compensation for injury 
caused by an injunction 
wrongfully obtained. 

Ditto 

« 

When the injunction ceases. 

43. — Under the Indian Succession 
Act, 1865, section 320 or 321, 
to compel a refund by a 
person to whom an executor 
or administrator has paid a 
• legacy or distributed assets. 

Ditto 

The date of the payment or 
distribution. 

44. — By a ward who has attained 
majority, to set aside a sale 
by his guardian. 

Ditto ... 

c 

When the ward attains 
majority. 

45. — To contest an award under«any 
of the following Reg^JatiOhs 
of the Bengal Code : — 

VII of 1822, 

IX of 1825, and 

IX of 1833. 

Ditto ^ ... 

t , 

ff 

f 

The date of the final award 
or order in the case. 

« 

46. — ^Byaparty bound by such award 
to recover any property com- 
prised therein. 

Ditto 

The date of the final award 
or order in the case. 

47. — ^By any person bound by an 
orderrespecting the possession 
of property made under the 
Code of Criminal Procedure, 
chapter XL, or the Bombay 
Mdmlatddrs’ Courts Act, or 
by any one claiming under 
such person, to recoverthe pro- 
perty comprised in suchoraer. 

'Ditto 

t 

The date of the final order 
in the case. 

« 

48. — For c^> 0 cific moveable property 
lost, or acquired ly theft, or 
dishonest misappropriation 
or oonvmion, or mr compen- 
sation for wrongfully taking 
or detaining the same. 

Ditto 

1 

'When the person having the 
right' to the possession of 
t^ property wt learns in 
whoi^ possession it is. 

% 







SECOND SCHEDDLK. 
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THE SECOlJD SCHEDULE— ’ 
First piviaio/n :*Svdta — continned.' 


Description of suit. 

• 

Period of limi- 
tation. 

Time from which period 
^ begins to run. 


Part VI— Three 
years — contd. 


49. — For other specific moveable 
property, or for compensation 
for wrongfully taking or in- 
juring or wrongfully detain- 
ing the same. 

Three years ... 

When the property is wrong- 
fully taken or injured, or 
when the detainer’s pos- 
session becomes unlawful. 

50. — For the hire of animals, vehicles, 
boats, or household furniture. 

Ditto 

When the hire becomes pay- 
able. 

• 

51. — For the balance of money 
advanced in payment of godds 
to be delivered. 

Ditto 

When the goods ought to 
be delivered. 

• 

52. — ^For the price of goods sold and 
delivered where no fixed period 
of credit is agreed upon. 

Ditto 

j 

The date of the delivery of 
the goods. 

» 

53. — ^For the price of goods sold 
and delivered to be paid for 
after the expiry of a fixed 
period of credit. 

Ditto 

» 

iJVTieji the period of credit 
expires. 

64. — ^For the price of goods sold' 
and delivered to be paid for 
by a bill of exchange, no such 
bill being given. • , 

Ditto • 

I^hen the period of the pro- 
posed bill ela 2 >ses. 

65 — For the price of trees or grow- 
ing crops sold by the plaintifF 
to the defendant where no 
. filed period of credit is agi-eed 
upon. 

Ditto* 

f , 

The date of the sale. 

66. — For the price of work done by 
the plaintiff for the defendant 
at his request, where no time 
has been fixM for payment. 

Ditto ... 1 

"When the work is done. 

• 

6*7. — For money payable for money 
lent. 

Ditto. 

When the loan is made. 

1 

68. — Like suit when the lender has 
given a cheque for the money. 

Ditto 

AVhen the cheque is paid. 

• 

69. — Formoney lent under an agree- 
ment that it ^ 

able on demand 

Ditto 

When the loan is made. 
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THE INDIAN LTMTTATTON ACT. 


THE SECOND SCHEETULE— 

^First Division : Suite — conjiiwied. 


Description of suit. 


! Period of liini- 
tatioii. 


Time from which period 
1i)e!>iiis to run. 


I Part VL—Thrct 
j i/ears — coutd. 

60. -A For money deposited under ' Three years ... 

an agreement that it slnill be i 
l)ayable on demand. | 

61. — For. money payable to the ' Ditto 

])lamtift'for nioiiey paid for 
the defendant. 

C2. — ^For inojjey' pa^alde by the Ditto 
defendant to the ]>laintift for • 
money leceived by the defend- 
ant for the plaintiffs use. * 

63. — For money payable for iiitei'est ; Ditto ' 

upon money <hw from the 
defendant to the i>laintiff. 

64. — For money payable to the Ditto 

* plaintiff for money found to 
t)e due from the defendant to 
the nlaintiff on accounts 
stated between them. 


65. — For compensation for bi'each of Ditto 

a promise to do anything at a 
specifie<l time, or u])oii the ^ 
hap[)ening of a specified con- 
tingency. 

66. — On a single bond where a day Ditto 
^ is specified for x)ay meiit. 

CT. — On a single bond where no TDi!.to 
such day is specified. i 

08. — ^On a boiifl subject to a condition. Ditto 

69. — On a bill of exchange or pro- Ditto 

missory note payable at a * 

. fixed time after date. 

70. — On a bill of exchange jiayable ^ Ditto 

at sigijit, or after sight, but 
not at a fixed time. 

71. — On a bill of ^exchange accepted Ditto 

payable at a particular i.)lace. 


AVhen the demand is made. 


When the money is jrnid. 


i When the money is received. 


AVhon the interest becomes 
due. 


Whenthe accounts are stated 
in writing, signed l)y the 
deftmdaiit or liis agent duly 
iiuthorised in this behalf, 
unless wliere the debt is, by 
asimultaneous agreement in 
wi'iting signed as aforesaid, 
made. i)a\ahlo at a future 
time, and tlieii when that 
timetarrives. 

Wdien the time specified 
1 arrives or the cout'ingeiicy 
hai)peiis. 


The day so specified. 


... ! The date of executing the 
bond. 

, . . When the condition is broken. 

.. mien the bill or note falls 
due. , 


When the bill is presented. 


When, the bill is presented 
at tliat place. 
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THE S^ND SCHEDULE— 

Fif^tJHvision : continaed. 


Description suit 

> 

Period of limi- 
tation. • 

Time firom which period 
begins to ruiL 


Part VL — Three 
years — contd. 


72. — On a bill of exohange* or pro- 
missory note payable at a 
fixed time after sight or after 
demand. 

Three years ... 

When the fixed time expires. 

73. — On a bill of exchan^ or pro- 
missoiy note payable on de- 
mand, and not accompanied 
by any writing restraining 
or postponing the righti, to 
sue. 

Ditto 

• 

The date of the bill or note. 

• 

74. — On a promissory note or bond 
payable by instalments. 

¥ 

Ditto 

1 

«| 

The expiration of the first 
term of payment, as to the 
part then payables and^ 
for the other parts, the 
exjiiration of the resp^ivo 
* terms of payment. 

0 «| 

76, — On a promissory note or bond i 

payable by instalments^ 
which provides that, if 'de- 
fault be made* in payment 
of one instalment, the whole 
shall be due. * • 

Ditto 

• 

a ^ 

• 

When the first default is 
made, unless where the 
^ payee or obligee waives the 
oenefit of the provision, and 
then when fresh defiiult is 
made in respect of which 
there is no such waiver. 

76. — Or a mpmissory note given 
by the maker to a third 
person to be delivered to 
the payee after a certain 
event e&ould happen. 

Ditto 

« 

• 

The date of the delivery to 
the payee. 

77. — ^On a disho^purod foreign bill 
where protest has been 
made and notice given. 

Ditto 

When the notice is i^ven. 

7a — ^By the payee against the 
drawer of a bill of exchange 
which has been dishonoured 
by non^voceptanoe. 

Ditto 

The date of the refused to 
accept. 

• 

79.— By the acceptor -of an ac- 
commodation • bill against 
the draweri 

Ditto 

When the acceptor pays tbs 
amount the bill. 






3t ' ^ TBS PBUN £aaif4TI0B ACT. 

THE SECOND SCHEDTTL&le^imuxZ^ 


Fi^ Diviaion : conttfi««d. 


Description of sfiplitatiewfc 
« 

e 

Period of limi- 
tation. 

Time j^m which period 
begins to ran. 

• 

Part VL — Three 
yeare— contd. 


90l— ^ uit on a bill of exchange, 
promissory note, or bond not 
herein expressly provided for. 

Three years ... 

When the bill, note, or bond 
becomes payable. 

81. — By a surety against the pnnci- 
pid debtor. 

Ditto 

When lihe surety pays the 
creditor. 

82. — By a surety against a co-surety 

l^tto 

a 

* 

When the surety pays any- 
thing in excess of his own 
share. 

83. — Ujpon any other contract to 

mdemnify. 

84. — By an attcraey or vaJdl for his 

costs of a suit or a particular 
business, there being no ex- 
press agi^mentas to the time 
when such costs •are*k) be 
paid. 

Ditto 

Ditto 

When the plaintiff is actual- 
ly damnmed. 

The date of the termination 
of the suit or business, or 
(where the attorney or vakil 
properly discontmues the 
suit or busmess) the date 
of sucbdiBContmuanceii,^ 

85.<^For the balance due on a mu- 
tual, open, and current ac- 
count, where there haye beeh 
reciprocal didmands between 
the parties. 

Ditto * 

• 

The close Si the year in which 
the last item admitted or 
proved is entered m the 
accoimt ; such year to be 
computed as m the account. 

88. — On a policy of insurance when 
the sum assured is payable 
immediately after proof of the 
^ death or loss has been given 
C to or received by the insurers. 

l^tto 

When proof of the death or 
loss IS given or received 
to or by the insurers, whe- 
1 ther by or from thp plmn- 
Uff or any other person. 

« 

87. — ^By the assured to recover pre- 
mia ^d under a policy 
voidable {it the election of the 
^ ioBurera. 

Ihtto 

• 

When the insurers elect to 
avoid the pohcy. % 

88.— Against a factor for an account 

* ' 

Ditto 

« 

When the account is, durii^ 
the continuance if tho 
agency, demanded and re^ 
fused, or, where no such de- 
mand k made, when the 
agency ttaohiates. 

lodndpai 

mr moveab^ j^roperl^receiv- 
/ ed by the lattyr iod not 

^ aeoonnted foi 

Ditto ^ 

» 

pitta 






■MwoMD 

^boOND SCHEDULE — continmd,- v] 


Division : flftiife— contmuejl 



* FaH VI% — Three 
contd. 


90^*~0iherBuitsby principals against Three years .... When^the n^lect or mis* 
agents for neglect or miscon- conduct becomes kno^m to 

duct the plaintiff. 


&K — To cancel or set aside an in- Ditto 
strument not otherwise pro- * 
vided for. 

• 

92l — ^T o declare the forgeiy of an DittO' 
instrument issued or regis- 
tered. 

93. — ^To declare the forgeiy of an Ditto 

instrument attempt^ to be 
enforced agaanst the plaintiff 

94. f-For property which the plain- Ditto 

tiff has conveyed while insan^ 

95*— To set aside a decree obtained DilJlo^ ^ 
by fraud, or for other relief 
on the ground of fraud. 

• • 

96. — ^For relief on the ground of mis- Ditto 

take* 

97. — For money paid upon- an exist- Ditto 

ing consideration which after- 
wards fails. • 

99. — ^Td make good out of the Ditto* 
general estete of a deceased 
trustee the loss occasioned 
by a breaw of trust* « 


When the facts entitling tho 
plaintiff to have the instru- 
ment cancelled or set aside 
become known to him. 

When- the issue or regis<» 
tmtion becomes known to 
the plaintiff. 

The date of the attempt. 


When the plaintiff is restor- 
ed to samty, and has know- 
ledge of the conveyance. 

When the fraud becomes 
known to the party wrong? 
ed. 

When the mistake becomes, 
known to the plaintiff.. 

The date of the failure. 


date of the trustee^ 
deaths or, if the loss, haS^ 
not then resulted, the date 
of the loss. 


99l — F or contribution by a party Dittos ... The date of the plaintiff’s* 
who has paid the whole advance in excess of his. 

amount due under a joint . own share, 

decree, or by a Bharer*in a • 

joint estate who has paid ihe 
^ whole amount ^f revenue 
r duaff»mhiiiuielfandhiBco- 
sbaxexiL 





namif wotahos act. 

SSCONP 

iHvmon: 


% 

Description of afiplieation. 

• 

Period of 
limitation. * 


Part VI, — Three 
yeare — contd. 

100 — By a co^truatee to enforce 
against the estate of a de- 
ceased trustee a daim for 
contribution. 

Three years ... 

For a seaman’s wages. 

Ditto 

• 

102.^For wages not otherwise ex- 
pressly provided for by this 
schedule. 

• 

Dittp 

203 ^ ^ a Muhammadan for exi- 

gible dower 

Ditto 

• 

104— By ft Muhammanhui for de- 
ferred dower 

» 

• • 

Ditto 

a mortgftgor after the 
mortgage has been satisfied, 
k to i^ver surplus coOections 
fseoeived by the mortgagee. 

Ditto 

JMtf-'Fer m aooonnt and a diaie 
th» pn&to vt a Okaolved 
yutaanbipk 

Ditto* 

xaaiMgw ef a iomfc es- 
tate ef an tisdividea funiJIj 
iar eeatnbutifln in nsMot 
af a pagruMBt mads Igr iiki 
aaaaaaantrf l^aeata^ 

Ditto 

• 

a letwr ftr *I» »*lBe of 
’ teaeaestdoeniJIy lifa Item 

« oeottaty taite tents the 

.. ,.! 

Ditto 


Tisne which period 
be^Bsto ran. 


When the right to contribu- 
tion accruefi. 


The ead at the voyage dur- 
ing whidi the wages are 
earned. 


When the wages accrue dua 


When the dower is demand- 
ed and refused, or (where 
during the continuance of 
the marriage no such de- 
mand has been made) wEen 
the marriage is diwlved 
by death or divorce. 

When the marriage is dis- 
solved by death or divorce. 

t 

When the mortgagor re-en- 
ters on the mortgaged pro- 
perty. 


The date of the dissolutLon. ^ 


The date of the payment. 


Whon the trees ave eiit down. 
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THE ^COND SCHEDULE— conimoed 
Fir%t Division : Suits — continu^. 


Descriptioti of suit. 

• 

Period of limita- 
tion. • . 

Time from which period 
begins to run. 


Part VI. — Three 
yea/r& — contd. 


109. — For the profits of immove- 
able property belonging to 
the plaintift;which have been 
wrongfully received by the 
defendant 

Three years ... 

A 

When the profits are receiv- 
ed, or, where the plaintifi 
has been dispossessed by a 
decree afterwards set aside 
on appeal, when he reco- 
vers possession. 

110. — For arrears of rent • ... 

Ditto 

"When the arrears become due. 

111. — By a vendor of immoveable 
property to enforce his lien 
for unpaid purchase-money. 

Ditto 

The time fixed for completing 
Ihe sale, or (where the title 
is accepted after the time 
fixed for completion) the 
date of the accept^ce. 

112. — For a call by a company re- 
gistered under any Statute 
, or Act. 

Ditto 

• • 

When the call is payable. 

113. — For specific performance of a 
contract. • 

• 

• ^ 

Ditto .t. 

• 

The date fixed for the per- 
formance, or, if no such 
date is fixed, when the 
plaintiff has notice that 
performance is refused. 

• 

114. — For the rescission of a con- 
tract. 

* 

Ditto 

When the facts entitling the 
plaintiff to have the con- 
tract rescinded first become 
known to him. 

115. — For compensation for the 
breach of any contract, ex- 
press or implied, not in writ- 
ing remstered, and not herein 
specully provided for. 

Ditto 

When the contract is broken, 
or (where there are succe& 
sive breaches) when the 
breach in resect o^hlSi 
the suit is instituted occurs 
or (where the breach ie 
coniwuing) when it ceases 

■ 

• 

Part VIL — Six 
years. 


116.— For compensation for the 
breach of a ecrntract in writ- 
ing registered. • 

• 

-* - 

I- L R, VI ca.,941 

Limitation Act 
(XV of 1877), 
ached, ii, arts. 66 
and 116-Bepl-^ 
tered Bund— n^Tn. 

Six years 

When the period of limita- 
tion would bemn to run 
against a suit brought on 
a similar contract not re- 
gistered. 
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THE INDIAN LIMITATION ACT. 


THE SECOND SCHEDULE — continued, 
F^rst Biviaion : Suita — continue. 


Description of suit. ^ 

■ ■■ . ■ -- L.-=: 

Period of limi- 
tation. 

Time fr&m which period 
begins to run. 


Part VII . — Six 
years — contd. 


117. — ^Upon a foreign judgment as 
defined in the Code of Civil 
Proceduie. 

Six years 

The date of the judgment* 

118. — To obtain a declaration that 
an alleged adoption is invalid, 
or never in fact took place. 

Ditto 

i 

When the alleged adoption 
becomes known to the 
plaintiff. 

119. — To obtain a declaration that 
an adoption is valid. 

Ditto 

When the rights of the 
adopted son as such are 
intertered with. 

120. — Suit for which no period of 
limitation is pro\iaed clsc- 
-v^ore in this schedule. 

Ditto 

When the right to sue ac- 
crues. 

* t « 

Part nil— 

Twelve years. 


121. — To avoid incumbrances or un- 
der-tenures in an entire estate 
sold for arrears of Govein- 
ment revenue, or in a paini 
iMvq or other saleable tenure 
sold for arrears of rent. 

Twelve year? ... 

t 

t . 

* • 

When the sale becomes final 
and conclusive. 

f 

122. — Upon a judgment obtained in 
British India, or a recogni- 
zance. 

Ditto 

The date of the judgment or 
recognizance. 

123. -Bor a legacy or for a share of 
a residue bequeathed by a 
testator, or for a distributive 
chare of the property of an 
SAatestate. 

Ditto 

« 

c 

When the legacy or share 
becomes payable or deliver- 
able. 

124. — For possession of an heredi- 
tary office. 

Ditto 

When the defendant takes 
possession of the office ad- 
versely to the plaintiff 
Explanation. — An heredita- 
rv office is possessed when 
the profits thereof are usu- 
ally received, or (if there 
are no profits) when the 
duties thereof are usually 
performed. 






SECOND SCHEDULE. 


THE SfeCOND SCHEDULE— coftfmited. 
Firs^ Division: Suits — continueii. 
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THE SECOND SCHEDULE— comfinwerf. 
^irst Division : Suits — contml^bd. 


■ 

— — 


Description of suits. ^ 

Period of limi- 
tation. 

Time from which period 
begins to run. 

9 

Part VIIL— 
Twdve years— 
continued. 


134. — To recover possession of im- 
moveable property conveyed 
or bequeathed in trust or 
mortgaged, and afterwards 
purchased from the tnistee 
or mortgagee, for a valuable 
consideration. 

Twelve years ... 

C 

The date of the purchase. 

135. — Suit instituted in a Court not 
established by Royal Charter 
by a mortgagee fdr posses- 
sion of immoveable property 
mortgaged. 

Ditto 

. When the mortgagoi*^s right 
to possession determines. 

136 . — iy a purchaser at a private 

sme for possession of im^ 
moveable property * bold, 
when the vendor was out of 
possession at the date of the 
sale. 

137. — ^Likesuitby a purchaser at a 

sale in execution of a decree* 
when the judgment-debtor 
was out of possession at the 
date of the sale. 

Ditto 

( 

Ditto f ... 

• 

« 

When the vendor is first 
entitled to possession. 

When the judgment-debtor 
is first entitled to posses- 
sion. ' 

138. —By a purchaser of land at a 
sale in execution of a decree, 

5 ^ for possession of the pur- 
chased land, when the judg- 
ment-debtor was in posses- 
sion at the date of the sale. 

Ditto 

1 c 

The date of the sale. 

< 

f3&.^By a landlord to recover pos- 
session fi'om a tenant. 

Ditto 

When the tenancy is deter- 
mined. , 

140. — a remainderman, a rever- 
. ' sioner ^ther than a landlord), 

or a devisee, for possession 
” ' of immoveable'" property. 

Ditto 

When his estate falls into 
possession.* 

141. — ^Like etrit b^ a Hindd or 
Muhammadan entitled to the 
possesion immoveable 

^perty on the death of a 
H^cth or Muhammadan fe- 
male. 

Ditto 

V ' ' 

When the female dies. 
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THE sfecOND SCHEDULE— conf/‘7mc<Z. 
FiVsit Division : Suits — continuej|. 


•• 


Description suits. 


Period of limita- 
tion. • 


Part VJIL— 


Tioelve years — 
continued. 


142. — For possession of immoveable 

property, when the plaiiitift', 
while in possession of the 
property, has been dispos- 
.scssed or has discontinued 
the possession. 

143. — Like suit, when the plaintiff 

has become entitled by reason 
of any forfeiture or breadi of 
condition. . , 

144. — For possession of immoveable 

property or any interest 
thereinnot hereby otheru’ise 
specially provided for. 


Twelve years ... 


Dittb 


Ditto 


Part TX,— 


145.— -Against a depositary or 
pawnee to recover moveable 
• , property deposited or pawned. 


Thirty years. 
Thirty years ...^ 


146. — Before a Court established 
by Royal Charter in the* 
exercise of its ordinary ori- 
ginal civil jurildiction by a 
mortgagee to recover from 
the mortgagor the possession 
of immoveable property 
mortgaged. 


Ditto 


Part .r. — 


147. — By a mortagagee for foreclo- 
sure or sale. 


iiixty yvars. 
Sixty years . . . 


Time from which period 
begins to run. 


The dale of the dispos- 
session or discontinuance. 


When the forfeiture is in- 
curred or tlie condition is 
broken. 

When the possession of the 
dffendant »>ecomes adverse . 
to the plaintiff. 


The dale of deposit or 
pawji. ^ 


When any part of the prin- 
cipal 01 - interest was last 
paid on ficcouiit vf the 
mortgage debt. 


When the monev secured by 
the mortgage becomes due. 


148. — Against a mortagee to redeem 
or to recover possession of 
immoveable^ property mort- 
gaged. 


Ditto 


When the right to redeem 
or to recover posses*ilo1l 
accrues. 

Provided that all claims to 
redeem, arising under iii- 
stnimeiits of mortgage of 
immoveable property situ- 
ate in British Burma, which 
have been executed before 
the first day ©f May 1863, 
shall be goA'crned by the 
rules of limitation in force 
in that province immediate- 
ly before the same day. 


4 





^ . THE IKSUH LIUITATIOH ACT. 

THE SECOND SCHEDULE— 


l^iret Division : Smts — contiiiued. 


Description of suit 

• 

• 

Period of limi- 
tation. 

** 

Time from which period 
bdgins to run. 

, ■ ‘ 

. 149 , — ^Any suit by or on bebalf of the 

Part X. — Sixty 
contd. 

Silty years ... 

When the period of limita- 
tion would begin to nm 
under this Act against a like 
suit by a private person. 

Secretary of State for India 
in Council. 


Second Divi§ion: Appeals. 


Description oH appeal 

Period of limi^ 
tation. ^ 

Time from which period 
begins to run. 

c 

160. — Under the Code of Criminal 
Procedure from a sentence of 
/leath passed by a Sessions 
Judga 

Seven days ... 

The date of the sentence. 

161. — From a decree or order of any 
of the High Courts of judi- 
cature at Fort William, Mad- 
ras, and Bombay, in the ex- 
ercise of its original jurisdic- 
tion. * 

Twenty days ... 

t 

1 The date of the decree or 
order „ ^ 

152. — Under the Code of Civil Pro- 

Thirty days ... 

The (fate of the decree or 
order appealed against. 

cedure to the Court of a 

1 

District Judge. 

153.— Under the same Code, sec- 
\ tion 601, to a High Court. 

Ditto 

Ditto 

The date of the order refus- 
ing the certificate. 

f 

The date of the sentence or 

154. — Under the Code of Criminal 
procedure to any Court other 
than a High Court 

* 

order appealed against. 

V. 

155 . — ^Under the same Code to a 
£^h Court except in the 
cases provided for by No. 

Sixty days 

Ditto. 

C' 

150 and No. 157. 

ISO. — ^Under the Code of Civil Pro- 
cedure to ^ a Hi^ Court 
exoepMntKe cases provided 
for by No. 15^ and No. 153. ^ 

Ninety days ... 

Six months ... 

4 

The date of the decree or 
order appealed against. 

Thecdate of the judgment 

157*— Under the Code of Criminal 
Procedure from a judgment 
of acquittal 

1 

appealed against. 
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tHE ^COND SCHEDtLE-^<mit«(i. 

Third Division: Applications^ 


Description of* application^ 

Period of limi- 
• tation* • 

Time from which period 
begins to run. 

158. — Under' the Code of Civil 
Procedure to set aside ^an 
award. 

Ten days 

When the award is submit- 
ted to the Court. » 

159. — ^For leave to appear and de- 
fend a suit under Chapter 
XXXIX of the Code of Civil 
Procedure. 

Ditto 

When the summons is served. - 

160. — ^For an order under section 
629 of the same Code restor- 
ing to the file a rejected 
application for review 

Fifteen days ... 

When the application fov^ 
review, is rejected. 

m 

161. — For an order under section 
258 of the same Code com- 
pelling a decree-holder to 
certify payment or adjust- 
ment. 

^Ditto ^ 

• 

When the payment or ad- 
justment is made. 

• 

162^-^For a review of judgment by 
* any of the High Courts o& 

Judicature at Fort William, 
Madras, and Bombay, in the* 
exercise of its original juris- 
diction. 

Twenty days ... 

The date of the decree or- 
order. 

163. — By a plaintiff for an order to 
set aside a dismissal by de- 
fault. 

Thirty days ... | 

• 

The date of the dismissal. 

164. — By a defendant for an order 
« to set aside a judgment ex 

parte* 

Ditto 

• 

The date of executing any* 
process for enforcing the- 
judgment. 

165. — Under the Code of Civil Pro- 
cedure, by a person dispos- 
sessed of jmmoveable pro- 
perty, and disputing the 
light of the decr^-holder or 
purchaser«at a s^e in exe- 
cution of a decree to be put 
into possession. 

Ditto 

/ 

The date of the disposi^-.- 
sion. 

166. — To set aside a sale in execu- 
tion of a decree, on the 
ground of irregularity in 
pu^|hing or oonducting the 

Ditto 

The date of thS sale. 




THE IHWAlf LIMITATION ACT. 


THE SECOND SCHEDULE— cowfttiucci. 
Thi^d Division : 


Description of application. 

==^=== 

Period of limi- 
tatil^i. 

Time from which period 
begins to run. 

167. — Complaining of resistance or 
obstruction to delivery of 
possession of immoveable 
property decreed or sold in 
execution of a decree, or of 
dispossession in the delivery 
of TOssession to the decree- 
holder . or the purchaser of 
such jffoperty. 

Thirty days ... 

The date of the resistance, 
obstiniction, or disposses- 
sion. 

168. — For re-admission of an ap- 
peal dismissed for want of 
^ prosecution. 

Ditto 

• 

• 

The date of the dismissal. 

169. — For a re-hearing of %ii appeal 
' heard eoj parte in the absence 
of the respondent. 

Ditto 

The date of the decree in 
appeal. 

170. — 'J^or leave to appeal as a 
paui>er. , ^ ^ 

Ditto 

The date of the decree ap- 
pealed against. 

171. — Under section 363 or 365 of 
the Code of Civil Procedure 
by a person claiming to^be 
the legal representative of a 
dtesased plaintiff. \ * 

Sixty days 

f* 

« 

* * 

The date of the plaintift’^a 
death. 

c 

172. — Bjr a purchaser at an execu- 
tion sale to set aside the sale 
^on the ground that the jier- 
son wl^ose interest in the 
property puiported to be 
f ^Id had no smeable interest 
therein. 

Ditto 

c 

< 

The date of the sale. 

c 

173. — For a review of judgment, 
except in the cases provided 
for by No. 162. 

« 

Ninety days ... 

The date of the decree or 
order. 

174-r-By a creditor of an ins<^vent 
judgment-debtor under sec- 
tion 353 of the Code of 
Civil Procedure. 

Ditto 

X 

The date at the publication 
of the schedule. 

l76.-^For mymept of the amount 
of a deeree by instalmenta 

Sixmonthh ... 

The date of the decree. 

176,— Under the Code of Civil Pro- 
cedure, section 516 or 525, that 
an award be filed in Cburt 

W 7^- 

Ditto 

% 

The date of the award. 

1 « 
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TBJSi SECOND SCHEDULE-^ol^iit^d. 
ThirA X^vision : Applications — continued. 


Description of application. 


Period of limi- 
tation. , 


Time from which period 
begins to run. 


ITT.-r-Fortheadmission of an appeal 
to Her Majesty in Council. 


Six months 


The date of the decree ap- 
pealed against. 


178. — Applications for which no 

period of limitation is pro- 
vided elsewhere in Jbhis sche- 
“ dul^ or by the Code of 
Civil Procemire, section 230. 

179. -=-Tor the execution of a de- 

cree or order of any Civil 
Court not provided fsr by 
No. 180 or by the Code of 
Civil Procedure, section* 230. 


Three years 


When the right to apply 
accrues. 


Ditto ; or where 
aceftifiedcopy 
of the decree 
or order has 
been registered, 
six years. 


1. The date of the decree or 
order, or 

2. (where there has been on 
ap^al) the date of the 
final decree or order of the 
^pp ellate Court, or 

3. (where there has been a 
review of jud^eut) the 
date of the decision passed 
on the .review, or • 

4. (where the application 
next hereinafter mention- 
ed has been made) the 
date of applying in accord- 
ance with law to the proper 
Court for execution, or to 

^ake some step in aid of 
^ execution of tlie decree, or 
order, or 

5. (where the notice next 
hereinafter mentioned has 
been issued) the date of 
issuing a notice under the 
^ode of Civil Procedui^ 
section 248, or 

6. (where the application is 
to enforce any -payment 
which the decree or order 
directs to be made ^ a 
specified date) the date so 
specified. 


ExpLawitwn 1 . — Where the 
decree or order has been 
passed severally in favour 
of more persons than one, 
distin^shing portions of 
. the simject-matter as pay- 
able or deliverable to each, 
the application mentioned 
in clause 4 of this Number 


L.H.'^^ICal.,60 

imitation Act 
(XV of 1877), 

^ve a ’ease 
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THE SECOND SCHEDULE— concluded 


Thirds liivi8%on ApplvkMona — coii|luded. 



Tune from ^eviuoh penod 
begins to run. 


Provided that when the judg- 
ment, decree, or order h^ 
been revived, or some part 
of the principal money 
secured thereby, or some 
interest on such money has 
been paid, or some acknow- 
ledgment of the nght there- 
to has been given in writ- 
ing, signed by the person 
liable to pay such prmcipal 
or interest, or his agent, 
to the person entitled there 
to or nis agent, the twelve 
jfearsshall be computed from 
the date of such revivor, pay- 
ment, or acknowledgment, or 
the Utest of such jevivors, 
payments, or aoknowledg- 
ipents, as the case may be 





24 \ CIVIL PHOCEDfTRte CODE AWENDMENT ACT. 

And’B^^ 0 reaa#t is also expe iient to afnend^e Zndkip Limitation ^ 
Act, 1877, ih rnaiiQ^ lioreinaft^ It is •hereby further en- 
act^. os * «o 

Amefbameiit itV. |iP#. the 8 ^ 1 ^ schedule to said 
ef is^ BchedtaeJilIF tn:di§ih t#imitatioii Act,-1t877>«-^ 

for ^0, 1 ^, the folloiifiDg sh|2|y^]£ubsUtuted> namely : — ^ ' 


«161. 
eiossSSof 
paymeift or CM^tntmeiil' 
not be^ reoordeS as — 



the^»sao of 

"16 


Twenty ^ys 




SfiTfche payment 
or .a#ii^ent is 


to N<k 1]^" c8lumn< one, the following words shall be added 
(namely): t^e |^ound that the decree-holder^ has purchased 

without the^l^Bsion of the Court”; « , . 

to NtT^Rri, column oncy the words "or*appellant” shall be added ; 
and i^^umn three, after the word "plaintiffs,” the words " or appel- 
lant's '^shall be inserted ; # 

after Na 171, the following shall be inserted (namely) : — 


** 171A. — ^Under seotioii S&6 Of the sane Code, 
fay the defendant. 

** 171^— Cndfflr section 8^8 of the same Ck>de, 
to hfi^e the represeatativO of a deceased defend^ 
ant made a defendants . 


Sixty days 


Ditto 


Ditto 


The date of the j 
plaintiff’s death. 

7^ ^te of the de- 
^hdant^s death. 


The jchde of the or* 
der for afaatdSffent 
or I 


^ 17IC.— Under section 371 of the some Code, 
n>r an order to set aside an order for abatement 
or dismissal, 

and in No. 179^iliptlumii%hfee, paragraph 6, fo%the words "speci- 
fied date) the date so specified” the words " certain date) such date” 
shall be substituted. 





INDEX TO THE LIMITATION ACT. 


ABSENCE— 

Of defendant from British India, s. 13. 

ACCOMMODATION- ACCEPTOR— 

Suit by, No. 79. 

ACCOUNT— 

Suit against a factor for an, No. 88. 

And share of dissolved partiiei*ship, suit 
for. No. 106. 

Current, suit for balance due on mutual and 
open. No. 85. 

Stated, suit for money found due on. 
No. 64. 

ACKNOWLEDGMENT— • 

Effect of written, s. 19. . • 

By one of several persons chargeable, s. 21. 

ACT— 

In pursuance of acknowledgment, suit for 
doing or omitting to do. No. 2. 

IX. of 1371, references to, s. 2. 

IX. of 1871, provision as to suits for which 
the periods prescribed by tliis Act are 
shorter than those prescribed by, ib. 

IX. of 1872, s. 25, saving of, ib. 

X. of fl877, exclusion of time in Ct^es 
where proceedings have been shiyed 
under s. 20 of, s. 14. 

XXIII. of 1863, suit to contest an. award 
of the Board of lievei^e under, No. 1. 

1. of 1877, suit to recover possession of 
immoveable pixiperty under s. 9 of. No. 3. 

IX. of 1860, suit for wages by workmen 
engaged on public works under s. 1 of. 
No. 4. 

X. of 1877, Buiton negotiable instruments 
under ch. xxxix. of. No. 5. 

X. of 18^7, suit to estfiblish riglit to or 
possession of proi»erty comprised in an 
order passed under s. 280, 281, 282, or 
335 of, No. 11. 

XII. of 1855, suit by executoi-s, admini.s- 
trators, or representatives under. Nos. 20, 
33. 

XIII. of 1855, like suit under, No. 21. 

X. of 1865, suit for a refund of legacy 
from executor or* administrator under s. 
320 or 521 of. No. 43. 

X. of 1872, suit under ch. xl. of, No. 47. 

X. of 1872, suit on a foreign judgment 
under. No. 117. 

ACTS REPEALED— 

S. 2 and sch. i. , 

ADDITION— 

Or substitution of plaintiff or defendant, 
a. 22. 


ADMINISTRATOR— ’’ 

To estate of his creditor, s. 9. 

Suit by, for wrong to intestate, s. 20^ 

Sait by, for death caused by actionable; 
wrong. No. 21. 

Suit against, for wrong done by intestate. 
No. 33. 

See liepi'esentative. 

ADMISSION— 

After time, of appeal or application for- 
review, s. 5. 

ADOPTION— 

Suit to obtain a declaration regarding the- 
invalidity or validity of an, Nos. 118, 119.. 

ADVERSE POSSESSION— 

Of an hereditary office, No. 124. 

Of immoveable property, No. 144. 
AGENT— 

May pay interest or principal taking debt 
out of Act, s. 20. 

Of judgnient-debti r in charter-coiilH, ac-- 
knowledgment by. No. 180. 

AIR— •• • 

Prescriptive title to access. and use of, s. 26.. 

ANCESTRAL PROl'ERTY— 

Suit tu.set aside alienation of, No. 126. 

ANIMALS—’ y 
Suit fortJire of, No. 50. 

APICAL- • , 

Presented after time, s.s. 4, 5. 

In iu>n-reguliition province, s. 6. 

On ground of want of juri.sdietion, s. 14,. 
exp. 2. 

Under Crimmal Procedure Code fnmi a 
sentence of death passed by a sessions- 
judge, No. 150. 

From a decree or order of any of the high 
cf'ui'ts of judiocitiire at Fort William, 

■ • Madras, and Bombay, in the exercise of 
its original jurisdiction. No. 151. 

Under Civil Procedure Code to the court 
of a district-judge. No. 152. * 

Under same code (s. 691) to a high com*t. 
No. 153. 

Under Crimmal Procedure Code to any 
^ court other than a. high court, No. 154. 
ijnder same code to a high court except in. 

/ the cases provided fox by Nos. 150 and< 
157, No. 155. 

Under Cml Priacechire Code^to a high 
court except in the cases provided for by 
Nos. 151 and 153, No. 156. 

Under Criminal Procedui’e Code from a. 

judgment of acquittal. No. 157. 

Dismissed for want of prosecution, applL 
cation for re-admission of. No. 168. 
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A PPE AL — continued. 

Heanl ex parte in respondent’s abtience, 
application for a re&caring of, No. 16D. 

As a pauper, applicmion for leave to, s. 
12, No. 170. • 

To Her Majesty in Council, application for 
admitwion of, No. 177» , 

APPLICATION— 

Presented after time, s. 4. 

For review of judgment, ss. 6, 12, No. 173. 

To set aside an award, s. 12, No. ir>8. 

For 2eave to appear and defend a suit under 
ch. xxxix., Civil Procedure Code, No. lo9. 

For order under s. 629 of the same code 
restoring to the file a rejected application 
for review. No. 160. 

For order under s. 258 of the same code 
compelling a decree-holder to certify pay- 
ment or adjustment, No. 161. 

For review of judgment by any of the high 
courts of judicjitiire at Fort William, 
Madras, and Bombay, in the exercise of 
its original jurisdiction, No. 162. 

For order to set aside judgment by de- 
fault, No. 163. 

For order to set aside juUgment ex parte, 
Np. 164. 

Under Civil Procedure Cwle by a person 
dispossessed of immoveable property. 
No* 165. 

To set aside an execution-sale on the ground 
of irregularity, No. 166. • 

Complaining .of resistance, &c., to deliveiy 
of possession of land sold in execution, 
or of dispossession, No. 167.. 

For re-admission of a\ appeal dismissed 
for want of prosecution, No^ ifis.. 

For a re-bearing of an appeal heard ex parte 
in respondent’s alienee, No. 169. 

For leave to appeal as a paxiper, s. 12, 
No. 170. 

Claiming to be the legal representfitive of ^ 
deceased plaintiff under s. 363 or 365, 
Civil Procedure Code, No. 171. 

By piirchaaer to set aside execution-sale, 
iC. 172. 

i'’or review of judgment (except in the 
cases provided for by No. 162), No. 17S. 

By a creditor of an insolvent judgment- 
debtor under s. 353, Civil Procediu’e 
Code, No. 174. 

For payment of a decree by instalments, 
No. 175. 

That ah award be filed in court, No. 176. 

For the admission of an appeal to 
Majesty in Council, No. 177. K 

For whi(^ no period of limitation is pre-^ 
scribed elsewhere in soh. ii or by s. 230, 
Civil Pre^edure Code, No. 178. 

For execution of a decree or order of any 
dvil court not provided for by No. 180 
or by B. 230, Civil Procedui'e Code .No. 179. 

To enforce a judgment, decree, or order 
of a charter-court, or an order Kvi Her 
Majesty in Council, No. 180. 


ARREARS— 

Of rent, suit t^ set aside sale of patni-tdluk 
for. No. K (d). 

Of mdliltind, sufl^for, No. 132. 

Of revenue, suit to set aside sale for. No. 
12(c). 

dOf revenue, suit to set aside attachment,. 

lease, er transfer of land for, No. 15. 

Of revenue, suit for money paid under pro^ 
test iu satisfaction of a claim for, No. 16.. 

ARTIZANS— 

Suit for wages of, No. 7. 

ASSESSMENT— 

Of rent-free land, suit for, No. 130. 

ATTACHMENT— 

Of land for an’cars of revenue, suit to set 
aside, No. 15. 

ATTORNEY— 

His suit for costs. No. 84. 

AVERMJENT— 

In acknowledgment that time for payment 
has hot come, s. 19, exp. 1. 

AWARD— 

Under Claims to Waste Land Act^ suit to^ 
contest. No. 1. 

Application to set aside. No. 158. 
Application to file in court an. No. 176. 
Made under certain Bengal Regulations, 
euit to contest, No. 45. 

Suit to recover property compiised in such,. 
No. 46. • ‘ 

BALANCE— 

advance in payment of goods to be 
delivered, suit for. No. 51. 

Due on mutual, tpeii, and current account,^ 
suit for, No. 85. 

BAR— , • 

Limitation set up as a, s. 19, exp. 1. 

BENAMIDAR— 

Not a ‘trustee,’ s. 3. 

BILL OF EXCHANGE— 

Includes a hfindi, s. 3. 

Suit on, No. 5. 

Suit for price of goods to be paid by. No. 

^ 64. 

Payable at a fixed time after date. No. 69. 
Payable at or after sight. No. 70. 

Accepted, payable at a pacticular place> 
No. 71. 

Payable at a fixed time after sight or 
demand, No. 72. * 

Payable on dennind, No. 73. 

Suit on a dishonoured foreign, No. 77. 
Dishonoured by non-acceptance, No. 78. 
Suit by accommodatimx-acoeptor against 
drawer of, I{o. 79. 

Not expressly prov^ed for. No. 80. 

BOARD AND LODGING— 

Suit for, Nos. 8, 9. 
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BOATd— 

Suit foi" hire of, No. 50. 

BONA FIDES— * . 

See Good Faith. ^ 

BOND— 

Suit on a single, Nts. 66, 67. 

Subject to condition, suit on. No. 68. • 
Payable by instalments, suit on, No. 74. 

BREACH OF CONTRACT— 

Suit for, B. 23, No. 115. 

Where contract is registered, No. 116. 

BREACH OF TRUST - 
No. 98. 

BRITISH INDIA— 

Defendant’s absence from, s. 13. 

Suits in, on foreign contracts, s. 11. 

BYE-LAW 

Suit for penalty under, No. 6. 
CALENDAR— 

Gregorian, s. 25. • 

CALL— 

Suit for, by registered company, No. 112. 

CANCELLATION— 

Of instrument, suit for, No. 91. 

CARRIER— 

Losing or injuring goods, suit against, No. 
30. 

Delaying delivery of goods, suit against, 
No. 31. 

CHJtBTER-COURT— . 

Foreclosure-suit ill. No. 146. 
Redemption-suit in. No. 148. ^ 

Appeal to, under Criminal Procedure Code, 
No. 155. • 

Appeal to, under Civil Procedure Code, 
No. 156. 

Application for execution df decree or 
order of, No. 179. 

Application to enforce judgment of, in its 
ordinary original civil jurisdiction, or 
an prder of Her Majesty in Coimcil, No. 
180. 

CHEQUE— 

Suit for money lent by, No. 58. 

CLAIM— 

Against a company being wound up by 
court, s. 4, expu 
To a set-off, s. 19, exp. 1. 

Under Act IX. of 1860, No. 4. 

CLAIMANT— 

Disability of joint, s. 8. , 

In good faith and for value through 
fraudulent person, s. 19 (6), 

CLOSING OF COURT - 
Effect of, s. 5. 

COLLECTOR— 

Suit to set aside sale by, No. 12 (5). 

See Officer. 


C©MiENCl5MENT- 

Of Act, R. 1. 

Of suit stayed bj injunction, s. 1 5. 

COMPANY— 

• Wound up by court, when claim against^ 
instituted, s. 4, exp. 

Suit for call by registered, No. 1 1 2. 

COMPENSATION— 

For act not actionable without 3i>ecial 
damage, suit for. s. 24. 

For doing or omitting to d.» an act in pur- 
suance of any enactment, suit f<^r, Ni>. 2. 

* For laud taken for imblic purposes, suit for, 

i ^Nos. 17, 18. 

For false imprisomnent. suit for, No. 19. 

For iiijiny ti> tlio ]>ei-sou, suit for, No. 22. 

For malicious prostjcutiou, suit for, No. 23. 

For libel, suit for, No. 24. 

For slander, suit for. No. 25. 

, For loss of sej'vicc by servant’s or dangli- 

■ ter’s seduction, suit for. No. 26. 

For inducing a person to break a contract 
with plaintiff', suit b)r, No. 27. 

For illegal, irri'gular, or excessive distress, 
suit for, No. 28. 

For wronglifi seizure of moveable proper- 
ty under legal pi-ocess, suit for, No. 29. 

For losing or injuring goods, suit against 
a earner for, No. 30. 

For delaj in delivering goods, sillt against 
a carrier for. No. 31. 

For imilfeaKatice, misfeasance, or uoufeo. 
sauce, suit for, No. 36. 

For obstructing a wav or watercourse, suit 
for, No. 37. 

For diverting/ a watercoui*se, suit for, 
Nc? 38, 

• For trespass u]wn immoveable property, 

suit for, ?7o. 39. * 

For iufriuging cop 3 ’riglit, suit for. No. 40. 

For injurj" caused % injunction wrongfully 
obtained, suit for, No. 42. 

For wrongfully taking, injuring, or de- 
taifiiug specific moveables, suit for, 
No. 49. ^ 

Fi)r breach of promi‘?e, suit for. No. 65. 

For breach of contract, suit for, Nos. 115, 
116. 

CONJUGAL RIGHTS— 

Suit for restitution of, No. 35. 

CONSIDERATION— * 

Suit for money paid on failing. No. 79. 

See Valaaith Cotmderation. 

CONTINGENCY. 

» Suit on promise to do anything ou happen- 
ing of specified, No. 65. 

CONTINUANCE— 

Of injuention, exclusion of time of, s. 15. 

I CONTINUING BREACHES— 

I Of contract and wrongs, s. 23. 

CONTRACT— 

Suit on foreign, s. 1 1 . 

Coutiuuiug breach of, ?. 23. 
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CONTRACT — tQntinmd. * 

Suit for inducing a person to breaks No. 27. 
To indemnify, suit on, l^os. 79 — 83. 

Suit for specific perfom^ance of, No. 113. 
'Suit for rescission of, No. 114. ^ 

Suit for revision of, see Fraud, Mistake. 

Suit for breach of unregistered, No. 115. 

In writing registered, suit on, 116. 

CONTRIBUTION— 

When plaintiff pays whole amount due 
under a joint decree. No. 99. 

When ho pays whole amount of revenue 
due* from himself and his co-sharers, ih^ 
Claim for, against estate of deceased co- 
trustee, No. 100. 

In respect of payment by manager on ac- 
count of joint estate, No. 107. 

COPY OF DECREE— 

Exclusion of time requisite for obtaining, 
8 . 12 . < 
COPYRIGHT— 

Suit for infringing, No. 40. 

COSTS— 

Suit for. No. 84. 

CO-SURETY— • 

Suit against. No. 82. 

CO-TRUSTEE— 

Suit against, No. 100. 

COURT— 

See Appeal, Applicaiiov, ^Awqr^, Charter 
Cmirt, Claim, Closhtg Day, Dilif/ence, 
Hi^h Court, Order, Summary Decisions. 

CREDIT— 

Fixed period of, No. 53. \ 

CREDITOR— , , 

Disability of joint, s. 8. t 
See Administrator, Agent, 

CRIMINAL PROCEDURE CODE— 

Appeal to High Court under, No. 150, 
Appeal to any other court, No. 164. * 

See Appeal. 

CROP^ 

Svit lor price of growing, No. 55. 
DAMAGE— 

Suit for compensation for act not action- 
able without special, s. 24, 

I)Xtk— 

Of admowledgment, s. 19, 

DAUGHTER— 

Suit for loss of service caused by seductiop 
of plaintiff's. No. 26. , 

DAY— 

On which closed court re-opens, s. 5. 

On which r^ht to sue accrues excluded, 

8 . 12 . 

On which judgment complained of was 
prououncM excluded, 45. 

On which former suit in wrong court was 
instituted, s. 14, exp. 1. 

On which suit was ended, 45. 


DEATH— • 

^ Of person under disability, s. 7. 

Of person who,* if living, would have a 
right to sue, s. 

Of person against whom, if living, right 
to sue would have accrued, ib. 

Of original plaintiff, 9 . 22. 

Of original defendant, 46. 

Caused by actionable wrong, suit for. 
No. 21. 

DEBT— 

Acknowledgment of, s. 19. 

Payment of interest on, s. 20. 

See Part Payment. 

DEBTOR— 

See Agent 

DECISION— 

In any proceeding not a suit, suit to alter 
or set aside, No. 13. 

DECREE! — 

See Application, Charter Court, Fraud, In- 
stalnients. 

DEFAUL*r— 

Application to set aside judgment by, 
No. 163. 

DEFENCE— 

Limitation need not be set up as a, s. 4. 
Foreign rule of limitation not a, s. 11. 
DEFENDANT— 

Effect of his absence from British India, 
s. 13. 

Efl^ct of adding, s. 22. * * 

Death of original, ib. 

Adverse possession by, Nos. 124, 144. 

DELAY-- 

In delivering, ^it against carrier for. 
No. 31. 

DEMAND—* 

Suit for money payable on. No. 59. 

Suit on bill or note payable at a fixed time 
after, No. 72. 

Suit on bill or note payable on, No. 73. 
DEPOSITARY— 

Suit against bond-fide purchaser from, Ntw 
133, 134. 

Suit against. No. 145. 

DETENUE— ^ 

Nos. 48, 49. 

DEVISEE— 

His suit for possession of immoveable 
property. No. 140. * 

DILIGENCE— 

Suing in wrong court with due, s. 14. 

DISABILITY— 

Legal, B. 7. 

Of one joint-creditor or claimant, s. 8. 
Subsequent to time beginning to run, s. 9. 

DISCONTINUANCE— 

Of possession, No. 142, 
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DISMISSAL— • • 

Of suits instituted after period, s. 4, • 

Of appeals and applicafions presented and 
made after period^. ; but see s. 5. 

DISTRESS— 

Suit for illegal, .irregular, or excessive, 
No. 28. 

DISTRICT-JUDGE— 

Appeal from sentence of death passed by, 
No. 150. 

DIVERTING WATERCOURSE— 

Suit for, No. 38. 

DIVORCE ACT— 

This Act does not apply to suits under, s. 1. 
DOCUMENT— 

Effect of fraudulently concealing, s. 18. 

DOMESTIC SERVANT— 

Suit for wages of. No. 7. 

DOWER— 

Suit by Muhammadan for oxigR)le, No. 103. 
Suit for deferred, No. 104. 

DRAWER— * 

See Bill of Exchange. 

DRINK— 

Supplied by hotel-keeper, suit for. No. 8. 
EASEMENT— 

Acquisition of right to, ss. 26, 27. , 

See Air, Light, Rcmtance, Watercourse, 
Way. 

ENACTMENTS— 

^uits for doing or omitting acts Jn pur- 
suance of, No. 2. 

ENDORSEE— 

See Proviissory Note. * 

ENFORCEMENT- * 

Of forged instrument, No. 93. 

EVIDENCE- ’ • 

See Oral Evidence. ■ 

EXCLUSION— 

Of day on which right to sue accrued, s. 

12 . 

Of day on which judgment complained of 
was pronounced, ib. 

Of time requisite for obtaining copy of 
decree appealej^gainst, ib. • 

Of time .requisit? for obtaining copy of 
award, ib. 

Of time of detendant's absence from Bri- 
tish India, s. 13. 

Of time of sying bond fide in 
out jurisdiction, s. 14. 

Of lime during which commencement of 
suit has been stayed by injunction, s. f5. 
Of time during which judgment-debtor 
sues to set aside execution-sale, s. 16. 

EXCLUSIVE PRIVILEGE— 

Damages for infriijging, No. 40. 
EXECUTION— 

See Application, 


exe*cuti5n-sale— 

Exclusion of time during which judgment- 
debtor sues tg set aside, s. 16. 

Application to set aside. No. 166. 

Suit to set aside, s. 16. 

Suit for possession by purchaser at. Nos 
136, 137, 138. 

EXECUl\)R— 

Suit by, for wrong, to testator. No. 20. 

Suit by, for death caused by actionable 
wrong. No. 21. 

Suit against, for wrong done by testator, 
• No. 38. 

EX-PARTE JUDGMENT— 

Application for order to set aside. No. 164. 

EXPIRY— 

Of i>eriod of limitation when court is 
closed, B. 5. 

EXTINCTION— 

Of contract by foreign limitation -law, s. 

11 . 

Of right to propei-ty, s. 28. 

FACTOR— 

Suit again^, for an account. No. 88. 

FAILING CONSIDERATION— 

Suit for money paid on. No. 97. 

FALSE IMPRISONMENT— a 
Suit for, No. 19. •• 

FOOD-* • • 

Supplied by hotel-keeper, &c., suit for, 
No. 8. 

FORECLOSURJl-SUIT- 

SeifJdortgagee. 

•FOfelCfN-COUNTRY— 

I Defined, S. 3. 

Suits on contracts entered into in, s. 11. 
FOREIGN CONTRACT— 

Suit on, s. 11. 

I FOREIGN LIMITATION-LAW— 

I S. 11. 

FOREIGN BILL— 

Suit on dishonoured, No. 77. 

FOREIGN JUDGMENT— 

Suit on. No. 117. 

FORFEITURE— 

Suit for. No. 6. 

FORGERY— 

See Instrument. 


FURNITURE— 

Suit for hire of household furniture. 
No. 60. 

GOOD FAITH— 

Defined, s. 3. 

Effect of suing in wrong court in, s. 14. 


court wdth- J FRAUD — 

Effect of, 

Suit for relief on ground of, No. 95. 
Suit to set aside decree obtained by, ib. 
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GOOD FAITH— 

Claimant through fraudulent person in, 
8. 18. * 

Purchase of moveables from trustee, &c., 
in, No. 133. 

Purchase of immoveables from trustee or 
mortgagee in, No. 134. ^ 

» GOODS— 

To be delivered, suft for balance of ad- 
vance in payment of, No. 51. 

Sold and deliveied, suit for price of. 
No. 92. 

Sold and delivered to be paid for after a 
fixed time, suit for price of. No. 53. 

Sold and delivered to be paid fcr by a bill, 
suit for price of, No. 54. 

Sec Moveable Propei’tt/. 

GOVERNMENT— 

Suits against, Nos. 16, 16, 17. 

See KevenuCf Secretary of State. 

GREGORIAN CALENDAR— 

Time computed according to, s. 25. 

GROWING CROPS— 

Suit for price of. No. 55. « 

HAQQ- 

Suit for. No. 132, exp. 

HEREDITARY OFFICE— 

Suit under Miidras Regulation VI. of 1831 
for, not affected by this Act, s, ^ (6). 

Suit for, No. 124. 

HIGH COURT— 

See Appealy Chartet* Cmirt, Int&'cisty Jmlg- 
ment-creditor, Juclgmdkt-debtor, Mort- 
gagee, Pari Payment ^ , 

HINDU— • 

Suit by, to obtain a declaration that an 
adoption is invalid. No. 118. 

Suit by, to obtain a declaration that it is 
^ valid. No. 119. 

Suit by Muhammadan or, to set aside aliena- 
^ tion of ancestral .property. Nos. 125, 126. 
Excl idid from joint family property, suit 
by, No. 127. 

Suit by, for arrears of maintenance. 
No. 128. 

Suit by, for a declaration of right to main- 
ienance, No. 129. 

Entitled on female’s death, suit by 
Muhammadan or, No. 141. 

HINDU FEMALE— • 

Suit to have her alienation declared void, 
No. 125. 

HINDU MANAGER- 
His suit for cojitribution, No. 107. 

HIRE— 

Suit for, under Act IX. of 1860, No. 4. 

Of aldmals, &c., suit for, No. 50. 
HOUSEHOLD FURNITURE— 

Suit for hire of, No. 50. 


I hitndi— ' 

included in ^ bill of exchange,’ s. 3. 

HUSBAND— t ’ 

See Conjugal Rights 

IDIOCY— 

Of person having a right to sue, s. 7. 

IMMOVEABLE PROPERTY— 

Trespass on. No. 39. 

Taken for public purijoses, suit against 
Govenimcnt for compensation for, 
Noa. 17, 18. 

Purchased from mortgagee, suit for pos- 
Rosaion of, No. 134. 

Suit for, when plaintiff has been dispossess- 
ed orhasdiscoiitimied possession, No. 142. 
Suit for, when plaintiff has become entitled 
by ff)rfeiture or breach of condition. 
No. 143. 

Suit for money charged upon, or payable 
out of, No. 132. 

Suit for^ not othenvise provided for, 
No. 144. 

See TncuvibraiD^ies, Mesne Profits, Mortgagee, 
Possession, Rent-free Land. 

IMPRISONMENT - 
See False Imprisonment. 

INABILITY— 

To sije subsequent to time beginning to 
nin, s. 9. 

INCUMBRANCES— 

On an estate sold for revenue-arrears,, i|uit 
to fcvoid, No. 121. 

On a patni-taluk, ih. 

INDEMNITY- 
Suit on contract of,,^No. 83. 

INFRINGEMENT— 

Of copyri^ht.^ suit for, No. 40. 

INJUNCTION— 

‘ Staying commencement of suit by, s. 15. 
Damages caused by wrongfully obtaining, 
No. 42. 

INJURY— 

To person, suit for, No. 22. 

To goods, suit against canier for, No. 30. 

INSANITY— 

df pei-Bon to whom ^ffht to sue accrues, 
s. 7. 

Suit for property conve^ d during. No. 94. 

INSTALMENTS— 

Suit on bond or promisstiy note payable 
by, Nos. 74, 75. 

INSTITUTION- 
Of suit, a. 4, exp. 

INSTRUMENT— 

Suit to cancel or set aside an. No. 91. 

Suit to declare forgery of an. Nos. 92, 93. 

INSURER— 

See Pdicy of Insurance^ Prenda, 
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INTEREST— 

On debt or legacy, eflect of piiying, s. 20. 
Suit for, No. 63. * ^ 

On high-court judgment-debt, effect of pay- 
ing, No. 180. I 

INTERPRETATION-CLAUSE— 

S. 3. 

INTERRUPTION - 
Defined, s. 26, exp. 

ISSUE— 

Of forged instrument, No. 92. 

JOINT-CREDITOR— 

Or claimant, disability of a, s. 8. 

JUDGMENT— 

By default, application to set aside, No. 163. 
Ex parte, application to set aside. No. 164. 
Application for review of, s. 5, No. 173. 
Suit on foreign. No. 117. , 

Obtained in British India, suit on. No. 122. 
Of charter-court, application to enforce, 
No. 180. 

JUDGMENT-CREDITOR—' * 

In high court, acknowledgment to. 

No. 180. 

JUDGMENT-DEBTOR— 

Effect of suit by, to set aside execxition- 
sale, s. 16. 

In high court, acknowledgiAent by, 

No. 180. 

JjmiSDICTION— 

See Appeal. 

LABOURER— 

See Wages. 

LAKHIRAJ— • 

■ See Rent-free. 

LAND— 

Extingushment of right to, s! 28. 

See Immoveahk Property. • 

LANDLORD- 

riig suit to recover possession, No. 139. 

See Trees. 

LEASE— 

For an’ears of revenue, suit to set aside. 
No. 15. 

LEGACY— 

Effect of payn^nt of interest on, s. 20. 

Suit for. No. 123. 

LEGAL DISABILITY— 

Effect of, s. T. * ' 

Continuing till death, ih. * 

LEGAL PROCESS— 

Suit for wrongful seizure of moveables 
under, No. 29. 

LESSOR— 

See Landlord, Lease* Trees. 

LIBEL— 

Suit for. No. 24. 


•LIEN— 

See Vendor's Lien. 

LIGHT— 

Prescriptive title to access and use of, s. 26. 
See Easement. 

LIMITATION— 

Dismissal of suits instituted after period 
of, B. 4. 

Not to be pleaded, il. 

Saving of local laws i^rescribing different 
periods of, s. 6. 

Applicable to suits on foreigif contracts, 
s. 11. 

Foreign rules of, ib. 

LOAN— 

See Money Lent. 

LOCAL— 

Exton^, B. 1. 

Laws, saving of of limitation 

prescribed by, s. 6. 

LODGING— 

Suit for 2>rice of. No. 9. 

LOSING GOODS— 

Suit against carrier for, No. 30. 

LOSS— 

Of service by seduction, suit for. No, 26. 

Of goods by carrier, suit for. No. 30. 

lostprope:?ty- « * . 

Suit for, No. 48. 

lunaVic-’ 

See Insanity. 

MAGISTRATE— 

See Ojficcr. 

MAINTENANCE— 

Suit foi>No. 128. 

MAKER— 

See Promissory Note. 

MALFEASANCE— 

Independent of contract, suit for, No. 36.# 

MALICJOCS P.ROSECUTION— 

S4idt for. No. 23. * 

MALIKANA--^ 

Suit for. No. 132, exp. 

MANAGER - 

See Hindu, Manager. 

MESNE PROFITS— 

Suit for, No. 109. 

MINORITY— 

Of person having right to sue, s. 7. 
MISCONDUCT— 

Suit by principal against agent for, No. QO. 
MISFEASANCE— 

Independent of contract, suit for, No. 36. 

MISTAKE IN FACT— 

Suit for relief on ground of, No. 96. 

MITAKSUARA— 

I Suit by Hindu under law of, No. 126. 
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MONEY— 

Paid fur defendant, suit for, No. 61. 
Received for plaintiifs iise,ieuit for, No. 6<2. 
Payable for interest, suit f<jr, No. 63. 
Found due on accounts stated, suit for, 
No. 64. 

Paid on failing consideiation, suit for, 
No. 97. • 

Charged upon or payable out of land, suit 
for. No. 132. 

MONEY LENT— 

Suit for. Mo. 57. 

When lender gave cheque, suit for. No. 58. 
Under agreement that it sliotild be pay- 
able on demand, suit for, N(j. 59. 

MORTGAGEE— 

Remaining in possession after mortgage 
satisfied, not a trustee, s. 8. « 

Suit for suridns collections i-eceived by 
satisfied. No. 105. 

Suit to recover land purchased from, 
No. 134. 

Suit by, in mufassal court, for possession 
of laud, No. 135. 

Suit against, fJO recover land mortgaged to, 
No. 148. 

Suit in high court by, for laud mortgaged 
to. No. 146. 

' MORTGAGOR-^- 

Suit by, Na 148. r ^ c 

MOVEABLE PROPERTY— 

Suit for taking, injuring, or detaining, 
No. 49. 

Suit for wrongfully Beizii% under legal 
process. No. 29. ^ 

Suit for lost or stolen, No, 48. * 

Suit by principal against agent foV, No. 89. 
See Depositary j Uoods, Money y Pawfiee, 
Trustee, 

MU’AJJAL— 

^ee Dower. 

MUHAMMADAN— 

See Do^t ■n’J'Mindu, Pre-emption, 

MU’WAJJAL— 

See Dower. 

NATIVE INSTRUMENT— 

Comsptation of time mentioned in, s. 26. 

NEGLECT— 

Suit by principal against agent for. No. 90. 
NONFEASANCE— 

Independent of contract, suit for. No. 36^ 

OFFICE— 

See Herediiffry Office. 

OFFICER— . " . I 

Of Government, suit to set aside act of, ' 
. No. 14. 

Of revenue, see Collector, 

OFFICUL LIQUbDATOR— 

Ckun sent in to, s. 4, exp. 


OMiSSION— * 

Li acknowledgment to specify exact 
amount of de^t, I. 19, exp. 1. 

To do an act in pursuance of an enactment, 
« suit for, No. 2. 

ORAL EVIBENCEr- 

Of date of acknowledgment, s. 19. 

Not of contents of lost or destroyed ac- 
knowledgment, ib^ 

ORDER— 

In any proceeding not a suit, suit to set 
^ aside, No. 13. 

Under ch. xl. of the Criminal Procedure 
Code or the Bombay Mdmlatddrs’ Act, 
suit to recover property comprised in, 
No. 47. 

Of civil court, application for execution of. 
Nos. 179, 180. 

PARTNERSHIP— 

* Suit for account and share of profits of 
dissolved. No. 106. 

PART-PAYJyfENT- 

When it t^kes debt out of operation of 
Act, s. 20. 

In ease of high-court judgment-debt. 
No. 180. 

PATENT— 

See Privilege, 

PATNI— 

Defined, No. 12, exp. 

PATNI TALUQ— 

Suit to set aside sale of. No. 12 (d). c c 
Sohl fftr arrears of rent, suit to avoid 
incumbrances on, No. 121. 

PAUPER— . 

* Suit when instituted ]iy, s. 4, exp. 

See Application. 

PAWNEE— ^ , 

Suit against* No. 1 45. 

6ult against purcliaser from. No. 133. 

PAYEE OF BILL- 

His suit against drawer, Nos. 78, 79. 

PAYMENT— 

See IrUerestf Part-paymemty Refusal. 

PENALTY— 

Suit for. No. 6. 

PERIODICAL BIGHT— 

Suit ta establish. No. 131 l ^ 

PERMANENT SETTLEMENT— 

No. 130. 

P'ERSON— *■ 

Suit for injury to. No. 22:. 

See False Imprisonment. 

PERVERSION— 

Of property to unauthorized uses, suit for,. 
No. 32. 

PLACE - 

I Suit on a bill pagrahre* at a particular,, 
No. 71. 
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PLAINTIFF— 

Defined, b. 3. « 

Effect of substitutin^new, s. 22^ 

Suit for seduction^of datighter or servant 
• of, No. 26. 

Suit for inducing a person to break a con- 
tract with. No. 27^ ^ 

Suit for price of trees or growing crops 
. sold by. No. 66. 

Suit for price of work done by, No. 66. * 
Suit for money payable to, Nos. 61, 62, 63, 64. 
Suit for property conveyed by. insane, 
No. 94. * 

Mistake in iaJSt by. No. 96. 

Suit for contribution in respect of advance 
by. No. 99. 

Suit for profits of land belonging to, 
No. 109. 

Denied right to specific performance. 
No. 113. 

Suing to rescind contract, No. 114. • 

Denied enjoyment of recurring right, 
No. 131. • ♦ 

Possession^ becoming adverse to. Nos. 124, 
144. 

POLICY OF INSURANCE— 

Suit on, No. 86. 

Voidable at insurer’s election, suit to re- 
cover premia paid under, No. 87. 

POSSESSION OF LAND— * 

Suit for, by purchaser at execution-sale, 
8. 16. 

•[Suit for, under s. 9 of the Specific Relief 
.Act, No. 3. . . 

Mortgagee’s suit for^No. 135. 

Private purchaser’s suit for. Nos. 237, 138. 
Lan^ord’s suit for,^o. 139. 

Suit by remainderman, reversioner, or 
devisee for, No. 140. 

Suit by a Hindtl entitled aon death of 
female. No. 141. 

By one who has been dispossessed or his 
discontinued possession, No. 142. 

Bv one entitled by reason * 0 ! forfeiture or 
oreach of condition. No. 143. 

Other suits for. No. 144. 

PRE-EMPTION— 

Suit to enforce right of. No. 10. 

PBEMIA— 

Paid under voi^ble policy,, suit for, No. 87. 

PRESCRIPTION— 

Title by, s. 26. 

PRESENTATION— 

See Appeal. 

PRICE— , * . 

Of work under Act IX* of 1860, suit for, 
No. 4. 

Of^ goods sold and delivered, suit for, 
Nos. 52, 53, 6A * 

Of trees or growing, crops, -No. 55. I 

Of work done, suit for. No. 56. * 


PSfNCIplL— 

Against agent, suit by. Nos. 89, 90. 

PRINCIPAL DEBTOR— 

Suit by surety against, Nof 81. * , 

PRIVILEGE— ^ 

Suit for infringing exclusive. No, 40. 

PEOFITIB— * 

Of dissolved partnership, suit for, No. 106. 

Suit for mesne, NO. 109. * 

PROMISE— 

To do anything at or on a specified timiB 
* or contingency, suit on. No. ^5. 

PROMISSORY NOTE— 

Payable at fixed time after date*; No. 69. ^ 

Payable at fixed time after sight or^e« 
mand. No. 72. • ^ 

Payable on demand, No. 73. 

Pa^ab]||^ by instalments, suit on. Nos. 74^ 

Given by maker to third perS>n .to be de- 
livered to payee on certain event, suit 
on. No. 76. 

PROPERTY— 

CompriaecJ in an ordei*under ch. xl. of the 
Criminal Procedure Code or the Bombay 
Msimlatddr’s Act, suit to recover. No. 47. 
Conveyed by plaintiff while insane, *81116 
for, No. 94. , 

See Immoveable Property^ SAveahle Property." 

PROSECUTION- 
See Malicious Prosecution. 

PROTEST— 

Suit against Government to yecover money 
•paid under. No. 16. 

Of foreign bill, No. 77. 

PUBLIC WORKS— 

See Wayes. 

PURCHASER— 

..Of moveables from trustee, depositaiy, or 
pawnee. No. 133. * # 

At a private sdle of land, suit by, for 
possession. No. 136. ^ 

At an execution-sale of land, suit by, for 
possession. Nos. 137, 138. 

RECIPROCAL DEMANDS— 

No. 85. 

RECOGNIZANCE— 

Suit on, No. 122. 

RECURRING RIGHT— 

Suit to establish. No. 131. 

KEDEltPTION— 

Suit for. No. 148. 

REFUSAL- 

To pay, acknowIedgme|it accompanied by, 

B. 19, exp. L _ 

To complete acquisition of land for public 
purposes, No. 18. 

Of a wife. No. 34. ^ 

Of restitution of conjugal rights. No. 35. 
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E^FUSAL — fxmthmed, ^ * 

Of account against factor, No. 88. 

~ Of account against agent, No. 89. • 

Of enjojment .of recuzrilig right. No. 181. 

BEOISTERm^ 

Deined, a^8. 

Appeal, B. 4, yi h. 

. Instrument, suit to declare fqrgeiy of, 

, No. 92. 

Suit for bihach of contract not, No. 115. 
Contract in writing, suit on, No. 116. 
Decree or order, application for execution 
of, N«. 179. * . . . 

See Company, 

. REG. VI. 1881 (MADRAS)— ’* 

Suits under, s. 1, cl. 5. 

RibULATIONS— 

Suit to .contest award under certain 
BengsQ,' No. 45. 

RELIEF-*— • « 

See Fraud, Mistake. • 

REMAINDERMAN— 

Suit by. No. 140.- 

RENT— p 

Suit to set aside sale of palhi-tdluq sold 
for arrears of, No. 1 2, cl. d. 

Spit for arrears of. No. 110. 

RENT-CHARGE— 

* Suit ifor, No.*:182. 

RENT-FREE LAND— « . ' « 

Suit for resumption or assessment of, No. 
• 180. 

REPEAL— % • * ' 

Of enactment^ s. 2, sch. i. 

REPRESENTATIVE— 

Of person whose disability conttaues up to 
death, s. 7. • 

' Of .express trustee, s. 10. 

Of deceased, s. 17. 

^ Of deceased plaintiff, s. 22. 

Of deceased defendant, 

His siii#for wrong done to deceased, 

' . 2« 

His suit for death caused bjk actionable 
wrong. No. 21. 

Suit against^ for wrong done by deceased, 
No. 38. 

See^dmmiaffYEfor, 

RESCISSION— 

Of contract, suit for, No. 114. 

RESISTANCE— 

To daam of ^isement, s. 27. 

RESUMPTION— 

See Fent^free Land. 

revenue— « 

Suit to set aside sale by officer of, Na 12, | 
si h. 

Suit to set aAde sale for aneais of, ib., { 
d ,c. ^ 


REVENUE — cowtintud. 

Suit ^to set. aside attachment, lease, or 
^ tnmsfer of land for arrears of,^o. 15. 

See ContribfOisn. 

REyEESIONEll— *■ * ' 

Of servient tenement, exclusion in favour * 
oL B. 27. '• 

Suirby,No. 140. * 

REVIEW OF JUDGMENT— 

See Application. 

REVIVOR OF JUDGMENT— 

Of high court, No. 180. 

RIGHT— * ■ ' ■ 

See Easement, Pre'^mpUon, SedempHon. ' 

SALES— 

In execution of decrees, application to set 
* aside for irregularity, No. 166. 

Suits to set aside certain. No. 12. 

( See Purchaeer, Rent, Vendor* » Lien. 

SEAMAN'S WAGES- 
Suit for, No. 101. . 

SECRETARY OF STATE— '* * 

Suit in name of, No. 149. 

See Oavernment. 

SEDUCTION— 

See Service, ' . , ' ^ 

SERVANT— 

See Wiges. 

SERVICE — 

Suit for loss of, caused by seduction ^of 
platitiff's daughter or servant. No. 26. 

SERVIENT TENEMENT- 
Exclusion, in favour of reversioner of, 
b.27. 

SETTING ASIDE INSTRUMENTS— . 

Suit for. No. 91. ^ 

SET-OFF— 

* Acknowledgment Cf;|;pled with claim to, 

, B. 19, exp. 1. * 

SHARE— ^ 

Of profits of dissolved partnqrship, amfifor 
No. 106. 

*In joint-family property, suit to cipforce 
right to. No. 127. 

SHCfRT TITLE— 

S. 1. , ? 

SIGNATURE— 

Of acknowledgment^ s. 19. 

SLANDER— 

* Suit for, Na 25. 

SPECIAL APPEAL-r- 
See AppUca;^. 

SPECIAL HDVEaSlBS— . 

Suit for,’ Nos. 48|^49. 

SPECIFIC PBSEOKri:A]!lCE~ 

[ Of contract, cnut to enforce, No. 113. 
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STATUTES’REPEALED— 

Sch. i. 

SUBSTITUTION— • 

Of plaintiff, s. 22. • 

-SUIT— , ^ ^ 

Under Indian Divorce Act, s. 1, cl. a. 

Under Madras Reg. VI. of 1831, i6., cl. 5. 
When instituted, s. 4, exp. • 

Bond fide in wrong pourt, effect of prosecut- 
ing, s. 14. 

Effect of staying by injunction, commence- 
ment of, ib. 

By judgment-debtor to set aside execution- ^ 
sale, effect, of s. 16. 

For which no period is specially provided, 
No. 118. 

SUMMARY DECtoONS— 

And orders of i]^assal ooizrts, suits to set 
aside, No. 18. 

And orders of mu^assal courts, applications 
to, enforce, No. 170. . t 

SUMiaSUlY PROCEDURE— 

On negotiable instruments^ suit under, 
No. 6. 

SURETY- 

Suit by, against principal debtor, No. 81. 
Suit by, against co-suretv, No. 82. , 

SURPLUS COLLECTIONS— 

See Mortgagee, 

TAKING MOVEABLES— • 

Spit for, No. • ^ 

TAVERN BILL— 

Suit for amount of. No. 8. 

TENANT— 

•ISee Landlord, t 

TIME— . # 

Continuous running of, s. 9. 

Mentioned in native instrpments, s. 25. 

See Exclusion, • ^ 

TITLE— 

By prescription, ss. 26, 2L 
TORT— 

See Wrong. ^ 

QvMsi ex Contractu, see Malfeasance, mis- 
feasance, Nonfea>sance, Wrong. 
Tiy^SFER— 

Oi land for arrears of revenue, suit to 
set aside, No. 16. 

TREES— 

Suit for price of, No. 56. 

Cut down byAes^ip, suit by lessor foifvalue 
of. No. 108. 

TRESPASS— 

Suit for. No. 39. 

, TRUSTEE— ' 

Defined, s. & • 

Suit against express, s. 10. 

Suit to mahe good loss caused by br^h 
of trust of -deceased, -No. 98. 

Suit for contribution against estate of 
deceased, No. 100. 

. Suit against purchaser of moveables from, 

, No. 133. 

Suit, ag&nst puithaser of land froni 
No. 314. ‘ 


mfDER-i^injRES— 

In an estate sold for arrears of revenue, 


suH to |134. 

TTTT ^ ^ 


VAKIL— 

His suit for cosj^ No. 84. 

VALUABLE CONSIDERATION— 

Effec^of, B. 18, cl. b. Nos. 133, 134. 

VEHigLES— • ^ 

Suit for hire of, No. 50. 

VENDEE—. . 

See PurcfMser. , 

VENDOR’S LIEN— 

Suit to enforce, No. 11. 

WAGES— 

Of workmen engaged in public works, claim 
for. No. 4. 

Of domestic servants, artisans, and 
labihirers, suit for: No. 7. 

Of seamen, suit foi^No. 101. 

\VANT of JURISDICTION— 

Appeal on ground of, s. 14. 

WASTE LANDS— 

Suit to contest an award relating to, No. 1. 

WATERCOURSE— 

Acquisition of title to, s. 26. 

Suit for hbslructing, No. 37. 

Suit for diverting, No. 38.* • * ’ 

WAY^ • 

Acquisition of title to, s. 26. 

Suit for obstructing, No. 37. 

WIFE— ^ ^ 

Suit for person of. No. 34. ^ 

^Seb Conjugal Rights, Diwrce Act. 

WORK IJONE— 

Suit for ^ce o f, No. 66. 

WRITING— 

See Aclcnoidedginent, Promise. 

WRONG— . ’ 

Not specially proxided for,/ suit iovf 
No. 36. •> . 

See. Administrator, Carrier, Continuing 
Breaches, Damage, Death, Distress, Exe- 
cutor, False Imprisonment, Fraud, 
Infringement, Injunction, Injury, Legal 
Process, Lihd, Loss, Malfeasance, 
Malicious Prosecution, Miscondn9st, Mis- 
feasance, Moveable Property, Neglect, Non- 
feasance. Perversion, Principal, B^esen- 
^ ’^talive, Service, Slander, Trespass, Water- 
course, Way, - Wrong-doer, Wrongful 
Sei&ure. 

WRONG-DOER— 

In possession without title, not a ‘ trustee,* 

8 . 3 . • 

WRONGFUL DETENTION— 

Of moveables. Nos. 48, 49. 

WRONGFUL SEIZURE-^ 

Under legal process, suit for, No. 26. 







